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THE CHRONICLES AND MEMORIALS 


"OF 


GREAT BRITAIN AND IRELAND 
DURING THE MIDDLE AGES. 


PUBLISHED BY THE AUTUORITY OF HER MAJESTY'S TREASURY, UNDER 
| THE DIRECTION OF THE MASTER OF TIE ROLLS. 


. Ov the 26th of January 1857, the Master of the Rolls 
submitted to the Treasury a proposal for the publication 
of materials for the History of this Country from the 
Invasion of the Romans to the reign of Henry VIII. 


The Master of the Rolls suggested that these materials 
should be selected for publication under competent 
editors without reference to periodical of chronological 
arrangement, without mutilation or abridgment, prefer- 
ence being given, in the first instance, to such materials 
as were most scarce and valuable. | 


He proposed that each chronicle or historical docu- 
ment to be edited should be treated in the same way as 
if the editor were engaged on an Editio Princeps; and 
for this purpose the most correct text should be formed 
from an accurate collation of the best MSS. 


"To render the work more generally useful, the Master 
of the Rolls suggested that the editor should give am 
account of the MSS. employed by him, of their age and 
their peculiarities ; that he should add to the work a 
brief account of the life and times of the author, and 
any remarks necessary io explain the chronology ; ; but 
no other note or comment was to be allowed, except 
what might be necessary to establish the correctness of 


the text. 
a 2 


iz zo. Xm oom CHRON 
EPUUUD QUU uAPASAANE aci 


4 


The works to be published in octavo, separately, as 
they were finished; the whole responsibility of the task 
resting upon the editors, who were to be chosen by the 
Master of the Rolls with the sanction of the Treasury. 


'The Lords of Her Majesty's Treasury, after a careful 
consideration of thc subject, expressed their opinion in a 
Treasury Minute, dated February 9, 1857, that the plan 
recommended by the Master of the Rolls * was well 
ealeulated for the aecomplishment of this important 
national object, in an cffectual and satisfactory manner, 


" within a reasonable time, and provided proper attention be 


paid to cconomy, in making the detailed arrangements, 
without unnecessary expense." 


Thoy expressed their approbation of the proposal that 
each Chronicle and historical document should be edited 
in such a manner as to represent with all possible correct- 
ness the text of each writer, derived from a collation of 
the best MSS., and that no notes shóuld be added, except 
such as wero illustrative of the various readings. They 
suggested, however, that the preface to each work should 
contain, in addition to the particulars proposed by the 
Master of the Rolls, a biographical account of the author, 
so far as authentie materials existed for that purpose, 


and an estimate of his historical credibility and value. 


REolls House, 
December 1867. 
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INTRODUCTION. 


6 Sp NI SUIDUAZOISGVENSKEISIISNU INVZISSNV * 


THE present volume comprises two treatises, the first 
. of which, being on the subject of Warranty, links the 
then existing system of English law to the waning 
institutions of feudalism, whilst the second, which treats 
of Exceptions, connects the same system with the equit- 
able defences of the Roman Procedure, and at the same 
time marks & considerable advance in the jurisprudence 
of the English courts. Both treatises form part of one 
and the. same fifth book, in which Bracton, having pre- 
viously treated of actions de jwre qossessorio in other 
portions of his work, concludes his labours by discussing 
the legal incidents of aetions de mecto, in other wogds 
the nature of actions in which the ownership of the 
thing claimed, as distinguished from the right of posses- 
sion, is put in issue. With this object in view he has 
already discussed in the first, treatise of the fifth book 
the nature of à Writ of Right,and in the second and 
third treatises the various essoins allowable to the par- 
ties and the mode of dealing with defaults. "These three 
ireatises form & portion of the fifth volume. He now 
proceeds to discuss in the fourth and fifth treatises cer- 
tain formal defences as it were of the tenant, which 
sometimes baflle effectively the plaintiff's attack. The 
first of these defences consists in vouching & warrantor, 
in virtue whereof the tenant is able to transfer the 
defence of his title to the party, from whom he has 
derived the property. The second consists in raising 

&n exception to the plaintiff's right to sue, in other words, 
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in alleging some matter, which disqualifies him from 
suing, or operates as an answer io the plaintiffs claim 
in such a way, that his action fails of itself either 
entirely or partially. After having disposed of these 
two subjects it would seem. to have been Bracton's 
intention to have treated of the substantial defences of 
the tenant on the joining of the issue, as may be inferred 
from what he says in chapter 28 $ 5, secundum. quod 
inferius dicetur 4n litis comtestatione. Unfortunately, 
as may be gathered from this and other passages, Brac- 
ton's work has either never been completed in accord- 
ance with the author's original design, or & portion of 
it has been suppressed or lost. We incline to the former 
view and think that the non-completion of the work 
may be accounted for by & cireumstance which is men- 
iioned in Madox's History of the Exchequer, vol ii, 
p. 257, viz., that in the year 1259 (42 H. III.) Henricus 
de Bratton was required, to return to the Archives the 
Rolls of Martinus de Pateshel and of Willielmus de 
Radleye, who are the two justiciaries of the Bench, with 
whose judgments Braeton seems to have been most 
familiar and whose authority he invokes most fre- 
quently in support of his exposition of legal principles 
and of the mode of their application by the king's jus- 
Viciaries. 

This opinion derives some confirmation from the in- 
ternal evidence, whieh the work supplies by its silence 
as to any changes in the law made after 42 H. IIT., and 
by its statement of the law on the subject of actions 
concerning dower and advowsons, as well as on the 
subject of homicide per 4nfortwntwm, without noticing 
the important changes made in the law upon both these 
subjects by statutes passed in the 43 H. III. On the 
other hand it appears from a passage in the Treatise de 
Defaltis, c. 5 $ 4, that. Bracton had a well considered 
purpose in using the well known but much disputed 
phrase of the Roman Law Procedure, * Cum autem per 
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.* errorem aliquando fiat mentio de tempore indebito, 


* $i ipse petens erraverit, poterit intentionem suam 
* mutare et errorem revocare, et loqui de tempore 
* alterius regis usque «d $t contestationem, scili- 


. * cet quousque fuerit przsecise responsum intentioni 


* petentis, et ita quod tenens se posuerit in magnam 
* assisam vel defenderit per duellum." : Of other cir- 
cumstances, which may have contributed to prevent 
Bracton from completing his work, we may speak here- 
after; it may be. sufficient for the present to allude to 
the fact that Bracton's intended work has been left 
incomplete, and that none of the subsequent legists, who 
undertook to abridge it in its original Latin tongue, or 
to paraphrase it in the French tongue of the Edwardian 
Law Courts, have attempted to complete it. We allude 


more particularly to the authors of the treatises entitled 


respectively Fleta and Britton. 

We have spoken of the first of the two treatises of 
the present volume, which deals with Warranty, as 
linking the then existing system of English law to the 
waning institutions of feudalism. Ii may be a question, 
however, whether the obligation of warranty in its 
applieation to sockage tenures, as distinguished from 
military fiefs, was not derived from à system of law of 


. an earlier date than the feudal system. | We do not find 


in any of the Teutonic Codes a recognition of the prin- 
ciple, whieh was approved in England at the time when 


the treatise attributed to-Glanville was drawn up, and 
which had received a fuller development in Bracton's 


time, mamely, that there was in all cases of sale an 


implied warranty on the part of the vendor of his title 


to sell, and further that where the obligation of war- 
ranty was established, the party vouched to warrant 
was bound to make compensation to the party who 
vouched him, if he could not make good his warranty 


 &nd had the means wherewith to compensate him. 


'l'his alternative was in accordance with the Roman law. 
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On the other hand a penalty on & fraudulent sale is & 
feature of the few barbaric codes, which treat of the sale 
of land, such for instance &s the code of the Bavarians 
and the code of the Visigoths, in both of which we find 
provisions on the subject of vendors and purchasers. 
There is, for example, in the Lex Baiuvariorum, Tit. xv., 
ch. iv., à provision that, if & person should have sold to 
another a thing which was not his own, he was bound 
to return to the purchaser the price of the thing and 
to pay to the true owner double of the price! Of à 
similar character was the law of the Visigoths, Lib. v., 
Tit.iv. $ viii? Further it would appear from the Bur- 
gundian law, Tit. Ixxxiv., that no one was allowed to 
sell his land, unless he had other land in some other 
place. We have here indeed the preliminary condition 
which was necessary to give effect to the English law 
of compensation (execambium), but we find no trace of 
any analogous restraint upon the sale of land in England, 
on the contrary the case is provided for, where the 
vendor has no other land, &nd the purchaser has been 
ousted at law by the true owner. In such a case the 
purchaser had to wait until the vendor should have : 
inherited other property sufficient to make him compen- 
sation. We are disposed to think that the justiciaries 
of the Curia Regis in England under the Angevin 
monarchs, through the circumstance of there being no 
settled custom of the reslm, were enabled to mould the 
jurisprudence of the English courts on this subject after 


1 ** Et domino is, qui alienam ven- 
* dere prisumpsit, duplum cogatur, 
* exsolvere, nihilominus emptori, 
* qui accepit, pretium redditurus." 
Corpus Juris Germanici Antiqui. 
Walter, Tom i., p. 282. 8vo. Be. 
rolini, 1824. 

? Quotiens de vendita vel donata 
re contentio commoveatur, id est, 
si alienam fortasse rem vendere vel 


donare quemcunque constiterit, nul. 
lum emptori prejudicium fleri po- 
terit, scd ille, qui alienam fortasse 
rem vendere aut donare presump- 
serit, duplum rei domino cogatur 
exsolvere. Emptori tamen precium 
quod aecepit redditurus; et penam, 
quam scriptura continet, impleturus; 
&c. Ibid, p. 519. 
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the best models of Roman jurisprudence. "We speak of 
the jurisprudence of Rome as distinguished from its 
 wriiten law. 

It may be reasonably asked from whab source did the 
barbarie codes derive the rule of an obligation on the 
part of the vendor to warrant a good title to the pur- 
chaser, or in the alternative to make him conpensation 
if he should be evicted for want of a rightful title. It 
is evident that this obligation was not a tradition of 
feudalism as regards England, although the particular 
obligation which arose from accepting homage from a 
tenant may have been so. Bracton (ch. ii.) lays it down 
that & person is bound to warrant through homage and 
through a fine having been made and through. the obli- 
gation of charters and other instruments. In the pre- 
ceding chapter he has stated that any person who has 
received from another person on the ground of a dona- 
tion, or & sale, or an exchange, or such like, any land 
or tenement with an express charter of warranty and 
.-8ometimes of homage, may vouch him to warrant, ex- 
cept ib be expressed in the same charter, that notwith- 
standing the homage the donor is not bound to warrant 
nor to make compensation, and thus a convention con- 
 trols the law. | * Likewise," he says, *a person is bound 
* to warrant sometimes on aecount of homage even 
. * without & charter" It may be a&dmitted that the 
obligation of warranty arising upon homage was & tra- 
dition of feudalism, but are we to suppose that in the 
ease of & donation, or of a sale, or of an exchange, there 
was no obligation of warranty, unless the obligation was . 
expressed in the charter of conveyance? If this were 
so, it is difficult to say whence this absence of obligation 
was derived, except that ii has a savor of conquest as 
the source of title, Neither the Roman law nor the 
barbarie eodes sanctioned the principle, that & vendor 
without a title beyond that of possession de facto could 
communicate to & purchaser & good title against all the 
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world. The Roman law implied warranty, but it might 
be specially repudiated, and so far it would seem that 
the king's justiciaries in the reign of Henry III. en- 
grafled a principle of the Roman law upon feudalism, 
in allowing that a lord, who had accepted homage from 
a purchaser of land, might repudiate all obligation to 
warrant his title. For instance it is impossible to read 
the third book of Glanville upon * Warrantors" without 
tracing à Roman hand in its provisions, although the 
. final resource of the Duel was of barbaric origin. On 
the other hand no mention is made of the warranty of 
land in the Liber de Legibus Anglia, which is of con- 
temporaneous origin with the appointment of Glanville 
as great justieiar and was probably compiled by that 
eminent lawyer, if we believe the acoount of Roger de 
Hoveden, his contemporary.! 

The obligation of warranty under the feudal system 
seems to have been limited in the earlier times to two 
cases, in the first of which, the lord having granted land 
in fee and the feudatory having done homage for the 
land, the lord 1n return was bound to defend the tenant's 
title to the fee. . The second case was where dower 
having been charged on the land the heir took the land 
under the obligation of warranting to the widow her 
dower, "These are the only two cases of warranty speci- 
fied in the earliest collection of Norman laws and cus- 
toms, which were in force before the separation of the 
duehy of Normandy from the crown of England, It 
is elear, therefore, that the English courts in the reign 
of Henry II. were not indebted to the usages of Nor- 
mandy for their law as to the warranty of land, which 
had passed by donation, or by sale, or by exchange from 
one owner to another, nor can we discover in any of 
the barbarie codes the germs of the English law of 
warranty. We are disposed, therefore, to regard the 
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English law of warranty in Bracton's time as judge- 
made law, which had grown up out of the decisions of 
the justiciaries of the Bench, the principles of whose 
decisions were applied by the justiciaries itinerant to 
cases as they arose on their circuits, and by the viscounts 
. intheircounty courts whenever they were empowered by 

& royal writ to entertain a plea of right. "The history 
of this early period of English law remains still to be 
written, but we fear that much of that history must 
ever remain obscure from the circumstance that legal 
principles were the subjects of oral tradition and the 
records of the doms or judgments, in which they were 
applied to cases as they arose, are but fragmentary. 
For instance much of the legal history of a reign so 
modern as that of Henry III. must for ever remain 
. unknown because there are no continuous records of 
the judgments of the Curia Regis, nor are there in fact 
any Year Books of an earlier date than the reign of 
Edyard I. On the other hand the Authoritative Roll of 
our statute law extends no further back than the Statute 
of Gloucester 6 Edw. I. a? 1278. There is reason, how- 
ever, to believe from the appearance of the Great Roll 
of the Statutes, which 1s preserved in the Public Record 
Office, that at some time or other there were membranes 
containing laws of an earlier date, which have been 
detached from the Roll. We have alluded to this fact 
in the introduction to vol. v. and we feel the more 
.called upon to repeat the observation, inasmuch as Brac- 
ton in his chapter on Warranty has preserved to us the 
record of a lost statute of the reign of Henry IIL, which 
was of no slight importance in its bearing upon the 
practice of vouching the king in those days as a war- 
rantor. There is no trace of this statute to be dis- 
covered in the Public Record Office. .Mr. William 
Hardy, the Deputy-keeper of the Public Records, has 
courteously directed search to be made in the various 
collections of records under his charge, but there is & 
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gap in the Close Rolls for the year 1251 as well as in 
the Abbreviatio Placitorum for that year, and in some 
years the Rolls are so decayed as to be illegible. The 
circeumnstanees under which the Statute in question was 
made are as follows. 

Bracton introduces the subject of the king being bound 
in certain eases to warrant by instancing the case of a 
tenemnent, which may have been specially charged with 
a warranty, passing as an escheat into the hands of the 
lord the king, and respecting which the tenant alleges 
that he eannot answer without the king. He further 
instanees other cases, where the king himself isin seisine 
of the tenant's homage and service, or where the tenant 
is in possession of & charter of confirmation from the 
king. Itseems to have become a frequent practice in 
Bracton's time for & tenant, whose object it was to pro- 
tract a suit in & plea of right, to avail himself without 
any just grounds of the excuse that he could not answer 
without the king, in which case the pleasure of the king 
would have to be awaited, in like manner as in an assise 
of Novel Disseysine (fol. 212), or in an assise of Mort- 
Dancester (fol. 218). With a view therefore to put an end 
to this abuse of the forms of justice Bracton states in his 
description of the dedication of the Church of the Abbey - 
of Hayles in Gloucestershire (fol 382 b.) that it was 
provided and granted in the presence of the king and in 
the presence of nine bishops and of earl Richard and of 
several other ear!s, * That no one henceforth shall name. 
* the king in a judgment (as &bove stated) unless it be 
so, that the king is bound to make compensation, if 
* the tenant shall lose, and according to what was then 
* adjudged between the earl of Gloucester and the abbot 
. * of St. Edmunds, because the charters of the abbot, 
* through which he said that he could not answer 
* without the king, said only that the king rendered, 
* granted, and confirmed, and spoke of no warranty 
* whereby he was bound to make compensation, if the 
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* &bbot should lose. And it is to be known that to say 
—.* that I connot answer without the king is nothing else 

* than to vouch him to Warrenty, although it is by other 
* wor 

- Upon this passage Mr. Reeves in his History of the 
English Law, vol. 1. ch. vii. p. 424 (edition of 18069), 
observes that * this provision was an act of the legislature, 
* andis one of those many Acts of Parliament which are 
* nowlost. The date d this provision is nor mentioned 
* by Bracton." 

We are able, however, with the help of Matthew Paris, 
to fix the date of the dedication of the church of Hayles, 
which had been built by Richard earl of Comnwall as a 
 votive offering to commemorate his escape from ship- 
wreck. It took place on the Nones of November (5 
Nov.) A.D. 1251, according to a brief notice in Matthew 
' Paris' Historia Anglorum, vol. iii. p. 115. Rolls edition. 
The same author has also given us a very full account of 
the ceremony observed at the dedication of the: church 
of Hayles, as well as of the expenses incurred on that 
occasion by earl Richard, which he narrates upon the 
authority of earl Richard himself. 

.* Eodem quoque anno (A.D. 1251) nonis Novembris, 
" vigilia scilicet sancti Leonardi, comes Ricardus sollemp- 
* piter et magnifice nimis fecit dedicari ecclesiam de 
* Hales, quam magnis fundaverat sumptibus, et zedificia 
* eonstruxerat prout in mari voverat, quando & Was- 
.* conia rediens. in mari subortaà tempestate perielita- 
* batur, vix portum attingens in Cornubia. Erant 
* &utem in memorata dedicatione presentes dominus 
* yex, et regina, et fere omnes Anglie magnates et 
 * prelati, episcopi vero tredecim, qui omnes missam 
* die dedicationis celebrarunt, quilibet vero ad suum 
* altare, Lincolniensisque ad majus altare missam 
* sollempniter valde decantavit. Erat autem dies 
..* Dominiea, in qua splendide et ordinate optimates 
i" eum episcopis et aliis carne vescentibus coepulabantur, 
b 2 
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* religiosi vero piscium multitudine et varietate re- 
* fieiebantur, seorsum collocati. | Erantque ibidem 
"* milites plus quam trecenti. Istius nempe festi 
* sollempnis et convivii magnitudinem ad plenum si 
* deseriberem, limites transgredi dicerer veritatis. Mihi 
* gutem Matthwo Parisiensi super hoc edoceri cupienti, 
* ne falsa huic libro insererem, sub indubitata certitu- 
* dine Comes significavit, quod omnibus sumptibus 
" computatis ià ipsius ecclesi: constructione decem 
" millia marcas exposuer&t, addens quoddam verbum 
* memorabile, immo et commendabile: utinam Deo 
* eomplaceret, ut. omnia, quce in castro de Walingeford 
" expendi, tam sapienter et tam salubriter expendissem." 
Chronica Majora, vol. v., p. 262, Rolls edition, a9» 1251. 

We obtain from the same author the further informa- 
tion in his Historia Anglorum, vol. iii. p. 65, under the 
year 1249, that the church of the abbey of Beaulieu was 
dedicated in that year in the presence of the king and 
of his brother earl Richard and of many other magnates 
and prelates, and that the abbot of Beaulieu consented 
on that occasion to establish à new house of Cistercian 
monks at Hayles, so as to enable earl Richard to fulfil 
his vow, and that he supplied it with twenty monks and 
thirty brethren. This new establishment became the 
nucleus of the famous abbey of Hayles, in the erection 
of which earl Richard ineurred what Matthew Paris 
deemed to be & lavish expenditure, and whither the 
mortal remains of the founder himself were brought as 
to their last home in the month of March in the year 
1372. Of this latter fact & record is preserved in the 
Chronicles of the mayors and sheriffs of London in the 
Liber de Antiquis Legibus, p. 144, of which the MS. is 
preserved in the archives of the Guildhall of the city of 
London. 

That a statute of. the tenor set forth by Bracton was 
in foe iu Fleta's time may be inferred from a passage 
in Fleta, L. vi, cap. 23, $ 18, which is to this effect. 
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* Poterit etiam rex inter alios obligari, vocari tamen 
" non polest de recto, nec summoniri, et. quo casu 
* dicendum est quod sine rege respondere non poterit, 
* eo quod cartam suam habet de confirmatione vel 
* de donatione, et si amitteret, rex ei teneretur per 
..* egrtiam illam ad eseambium: et nisi rex teneatur 
* ad escambium, proviswm, est, quod pretextu talium 
* eartarum prolatarum in judicio non supersedeant 
* justieiarii ad procedendum." | | 


. "There is no trace of any such provision having been 
made. in any of the early statutes of the reign of Ed. 
ward I, which dealt with the subject of vouching to 
warranty, so as to allow us to suppose that Fleta had 
in his mind legislation of & date later than the reign of 
Henry IIL It is allowable therefore to conclude that 
Fleta had in view the identical Statute of Hayles, of 
which Bracton has preserved for us the text. It de- 
serves to be noted that at the time when the church of 
the abbey of Hayles was consecrated king Henry III. 
was ruling without a justiciar, or a chancellor, or a4 
&reasurer, and it is possible that there may have been 
an omission to embody the new provision made on that 
occasion in & royal writ directed to the sheriffs through- 
out the realm, and to the justiciaries in Eyre, ordering 
the latter to publish it in their Iter. Such & circum- 
stance would also serve to account for the careless observ- 
ance of the statute by the justitiaries in Eyre, inasmuch 
as in the year 1258 the barons of the realm formally com- 
. plained in their schedule of grievances presented to the 
king.in the parliament of Oxford that the king's jus- 
titiaries failed to give effect to the law,.where a tenant 
claimed not to answer without the king. 


*$.19. Item petunt remedium de hoc, quod dominus 
* rex aliquando pluribus dat per cartam suam aliena 
* jura, dicens illa esse eschseeta sua, unde tales dicunt, 
" quod non debent nee possunt respondere sine domino 
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* rege, Et cum justitiarii hoc ostendunt domino regi, 
* pihil justiti:e in hae parte faetum est." 

We are ignorant as to the authorship of Fleta, beyond 
what is disclosed by the euthor himself in his Prooemium, 
which he seems to have borrowed nearly verbatim from 
Glanville, and to which he has appended the following 
passage: * Tractatus autem iste, qui Fleta merito pote- 
* rit appellari, quia in Fleta de Jure Anglicorum fuit 
* compositus, in tres partes dividitur principales." 
Selden, however, in his Dissertatio ad. Fletamy has shown, 
that there is good reason from the evidence supplied by 
ihe work itself to believe that Fleta was composed 
shortly after Z0 Edw. I. if not in that year; and 
further from the reference therein to proceedings in the 
court of the steward of the king's house (Seneschallus 
Aule), that the writer of the work was personally 
familiar with the Steward's Rolls. Further the writer's 
familiarity with the law as laid down by Bracton has 
led Selden to conjecture that he was one of the king's 
justiciaries, who had been committed to the Fleet prison 
in 1288 for corrupt practices. On the other hand the 
Fleet prison is mentioned in Fleta, p. 83, as the prison 
to which the marshall of the king's exchequer was em- 
powered to transmit prisoners, who had been committed 
by the barons of the exchequer for debts duc to 'the 
king, and on this ground it is not unreasonable to sup- 
pose that the author may have been a lawyer employed 
in the household of king Edward IL, who had been com- 
mitted to the Fleet prison for some irregularity in his 
accounts. 

That the law as settled by the Statute of Hayles on 
the subject of vouching the king as a warrantor was in 
force in the reign of Edward I. may be gathered from 
ihe French treatise, which passes under the name of 
Britton, and which was probably completed in its pre- 
sent form subsequently to the completion of Fleta. "The 
internal evidence in support of this hypothesis is partly 
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affirmative and partly negative. The affirmative evi- 
dence is of this kind. "The writer of Britton cites the 
Statute of Westminster the Third (Quia emptores ter- 
rarum) which was passed in 18 Edw. L, as *& new 
* Constitution," No subsequent change in the law is 
noticed by him, and as he states that the penalty for 
breaking out of prison was death, it may be presumed 
that he made this statement prior to the enactment of 
ihe.23 Edward IL, by which the penalty of death for 
that offence was &bolished. "These two landmarks serve 
to guide us to the conclusion that the treatise of Britton 
was completed sometime between 18 Edw. I. and 23 
Edw. L, notwithstanding that Chief Justice Prisot in 
the reign of Henry VI. has stated that the treatise of 
Britton was written two years after the Statute of West- 
minster the First (3 Edw. IL). Lord Chief Justice Coke, 
however, was not infallible in some of his criticisms 
upon Braeton, so it may be pardonable for Lord Chief 
Justice Prisot to have passed too hasty a judgment 
upon Britton's work, if the reporter has not done the 
Lord Chief Justice of the Common Pleas some injustice 
in writing dewr ans instead of douze ans. "The cir- 
cumstance, that in his chapter on Charters Fleta has 
abridged the text of Bracton without modifying ii in 
accordance with the changes in the law introduced by 
the Statute of Westminster the Third (Quia emptores 
terrarum), makes rather against Selden's suggestion that 
he was one of the king's justieciaries. Mr. F. M. Nichols 
in his excellent edition of Britton has gone very fully 
into the question of the'authorship of that work, and has . 
pointed out that the passages, in which reference is 
made to the later statutes of Edw. L, have not the 
appearance of being interpolations. He is disposed to 
think that the author of the work was one of the royal 
clerks. "There is also some reason to think that the 
author of Britton was acquainted with Fleta, and that 
he has deserted the guiding hand of Bracton in a' 
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matter of ecclesiastical law, on the question of a vicar- 
age merging in a parsonage notwithstanding the living 
had been taxed by the ordinary for the reasonable 
supporb of a vicar.  Bracton, fol 241 b. Fleta, l. v., 
c. 14, $9. Britton, l. iv., ch. iii, $ 7.! It is possible on 
the other hand that Britton may have been misled by 
an inaccurate MS. of Bracton's text. Under any cir- 
eumstance we consider this misstatement of a cardinal 
point of ecclesiastical law to be conclusive against the 
opinion that the author of Britton was John le Breton, 
Bishop of Hereford? 

If it be assumed that Britton was completed & few 
years after Fleta, although it would be & bold conjecture 
to suppose that the author of Britton was acquainted 
with the MS. of Fleta, we find the law as to vouching 
the king to warrant thus laid down, that, where & party 
simply vouched the king to warrant in virtue of & 
charter, the assise should not be stayed (l iii, ch. xi, 
& 22), but where the tenant produced a charter whereby 
the king was bound to warrant and to exchange (à la 
garrauntie et as eschaunges) the assise should stand over, 
but not otherwise (l iii, ch. xxii, $ 7) No reference 
however is made to any constitution on the subject, but 
the ruling of the king's court seems to have been in full 
accordance with the Statute of Hayles of 1251. 

We have been enabled through the courtesy of Mr. 
Wiliam Hardy, Deputy Keeper of the Publie Records, 
to ascertain that there is no record in the Coram Rege 
Roll of 35 H. III. (Tower Series) of the judgment in the 
case of the abbot of S. Edmunds vouching the king as 
a warrantor against the earl of Gloucester, of which 


! Bracton's reading is, **et hoc *'The authority for this opinion 
* dico «:si taxata fuerit per ordi- | is a passage which occurs in some 
* narios ad rationabilem sustenta- | of the MSS. of the Flores Historie 
* tionem vienrii^ ^ Fleta reads, | of Matthew of Westminster, but 
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Bracton has preserved a notice, as taking place on occa- 
" sion of the dedication of the chureh of the abbey of 
 Hayles. There is indeed an entry in the Roll, which 

"passes in the printed list as the Coram Rege Roll of 
35 H. IIT. This entry is of considerable interest, as it 
has reference to the limitation imposed on suits of mort- 
. dancester by the Statute of Merton, but this Roll from 
. its internal evidence must be assigned properly to 
42 H. IIL, and the error of the printed catalogue shows 
how desirable it is that the contents of the Coram Rege 
Rolls themselves should be printed. 


PLAcrTA CoRAM REGE [Queen's Bench, Crown side]. 
. M. 14., 35 Henry III. (Tower Series.) 
[Zhis Roll 4s evidently the Roll of 42 Henry 3.] 
Adhue de Quindena s& Mietüs. 

Norff $ Sii Banyard petit vsus Barthíi Banyard 
duas carucat (re t dimid eum ptiii.in Ristofi ut jus suü 
1c. Et unde quidam Rogus antecessor suus fuit seisit? 
in diiico suo ut de feodo 1 jure tempe H. regis avi avi 
düi regis qui nüc est anno € die quo idem Rex fuit 
vivus (i mortuus capiens inde explet ad valenc "4€. Et 
de ipo Rogo descendit jus pd&e tre cuidam Fuleoni ut 
fit 1 heredi Et deipo Fulcone cuidam Ro?o ut fi t 
heredi. Et de ipo Ro20 isti Sifi qui nüc petit ut fit t 
heredi. Et qd tale sit jus suü t€. off?t 1€. 

Et Barttis venit '4 dió qd non debet ei inde respon- 
dere. Quia dié qd p pvisioné fam apd Mertoü pvisü 
fuib t constituti qd nullus, implacitatus de aliquo 
teneiito, tefletur respondere de tam longa seisina seitb - 
de teépe H. regis avi avi tc. ni aliquis antecessof petentis 
vi ipe petens movet placitü infra annü quo pdca pvisio 
de M?ton fca fuit. Et desicut ipe in narraCone sua men- 
Coem facit de tépe pdci H. f. avi avi. eü ipe ne aliquis 
antec suos infra annü quo anno ista constitucCo fca fuit 
aliquod placitü movebat Y eü vt ante& suos pet judíi 
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Et Sif dié qd quidam Fulco &vus suus infra annü 
quo pdéa pvisio de M?tori féa fuit inplacitavit quend& 
Barthm Bany ante& ipius Barthi de pdca UÜra in Cur - 
Robti fit Walti p quoddam bre de reto. Et postea in 
Cof Norwit in quo Coi responsü fuit qd idem Barthis 
nici juris clamabat in pdéa tra ni noie custodie cü 
Robto Banyard qui tuc fuit infra etate '1 in custodia 
su& ob quod bie ipius Fuleonis cassatü fuit. Et qd ita 
sib petit qd inquiratur p pfiam. 

Et q, pdés Sifi nieli ostendit p quod ipe vl aliquis 
antecessos suog und implacitavit ipm Barthm vti antec 
suos ni p simplex dictu suü n? potest ostendere quo anno 
pdém placitü fuit in Cof vl coram quali vicecofü ne 
ostendit aliquod bre p quod placitavit. Considatü est 
qd pdés Barths X hi sui teneàt in pace quiet de pdto 
Sidi € hed suis imppetuu, Et Sim in mia. 

Thus much for the Statute of 35 H. III. regulating the 
right of the subject to vouch the king as à warrantor, of 
which Bracton alone has preserved to us & record. It 
appears that on this occasion the king held a court 
previous to the dedication of the church of Hayles, in 
which he gave judgment in a cause between the earl of 
Gloucester and the abbot of St. Edmund's, wherein the 
abbot had alleged that he could not make answer with- 
out the king, who had granted and confirmed to him the 
land in dispute. The king's court decided adversely to the 
abbot's exception, and it was with a view to prevent in 
future any such defence being set up, except in cases 
where the king had undertaken to make compensation, 
if his grantee should be ousted by a claimant of superior 
right, that the Statute of Hayles was passed. If a con- 
jecture may be hazarded in explanation of the fact that 
& statute was superadded to à judgment Coram Rege on 
this occasion, i may have been so provided by way of 
precaution, as the judgment touched the rights of an 
abbot, that the assent of & large body of prelates should 
be obtained to a provision, which should be binding in 
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the case of royal grants made to ecclesiastical bodies 
equally as to lay persons. 

We have already mentioned a peculiarity of the 
English legal system of warranty, under which, if the 
purchaser of land should be ousted in a suite De Recto 
by a rightfül owner, and the vendor should have no 
other land wherewith to make the purchaser cómpensa- 

tion, the purchaser would have to wait until the vendor 
. Should have acquired other property. We find, however, 
& Statement of another mode of proceeding (fol. 386 b.), 
as applicable both to Christians and to Jews, who had 
no land. After reciting the terms of an alternative writ 
for the caption of the land of à warrantor up to the 
value of the compensation to be made to & purchaser, 
who has been ousted by a claimant of superior right, the 
chapter is thus continued : *Si Christianus vel Judzus, 
* qui terram non habuerint, de qua distringi possint, 
* eum vocati fuerint ad warrantizandum, precipiatur 
* vicecomiti quod habeat corpora eorum, quia ibi non 
* poterit eaptio terre fieri ad valentiam.  Jud:us vero 
* nihil proprium habere potest, quia, quicquid acqui- 
* yit, non sibi aequirit sed regi, quia non vivunt 
* sibi ipsis sed aliis, et sic aliis aequizunt et non sibi 
* ipsis," p. 50. Both of these passages are omitted in 
the two Rawlinson MSS., C. 159 and C. 160, and in the 
two Bodleian MS8S., Corbet and Fletewood. On the other 
hand, the first passage occurs in the Harleian MSS. 656, 
763, 817, 3416, and 3422, whilst the second passage is 
omitted in them all In contrast to the above MSS. 
^ both passages occur in the Harleian. MSS, 653 and 1242, 
and in MS. Reg. 9 E. 15. 

Às none of the above MSS. can claim to be of an 
origin coeval with the life of Bracton himself, we cannot 
appeal to any of them as conclusive that either passage 
is an interpolation. It is necessary, therefore, to con- 
. Ssider what is the « priori probability of one or both of 
the passages being part of Bracton's original text. It 
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has been shown in .the introduction to vol. ii. that 
Braeton's death may with good reason be assigned to 
the year 1268. His work therefore must have been 
completed before the statute of 51 H. III. (ae 1271) 
forbade the Jews to hold freehold property, more par- 
ticularly as in Chapter v., $ 7 of his First Book, * de 
" Acquirendo Rerum Dominio" (fol. 13), he says, ** Like- 
* wise & donation may be made to men under religious 
* vows, 8s well as to others to whom gifts may be made. 
* Likewise to Jews as well as to Christians, unless the 
* mode of donation imports the contrary ;" and he re- 
peats the same observation in Chapter xix., & 4, of the 
samo book (fol. 47 b.). It seems from these passages, that. 
Bracton bimself contemplated the possibility of a Jew 
equally as of & Christian having land wherewith to 
make compensation, and accordingly he felt called upon 
to deal with the contingency of the Jew as well as of 
the Christian not having any such land. "That the pas- 
sage is part of the original text of Bracton derives sup- 
port from what he states further on in paragraph 13 of 
the samo chapter, p. 57: * When a person who has 
* been vouched to warrant is à Christian or & Jew, and 
* has no land in feo, which can be taken into the hand 
* of the lord the king, or upon which a distress can be 
* made, let it be enjoined to the viscount that he present 
* their persons on ihe first day. And on this matter a 
* ease will be found in Holy Trinity term in the fourth 
* year of King Henry, concerning Isaac, the Jew of 
« Norwich, and in Hilary and in Easter terms about the 
* beginning." It is clear from this passage that Bracton 
held it to be settled law in his day, that à Jew might 
possibly be in possession of land, upon which a distress 
might be made, and that, if he had no such land and was 
vouched to warrant, the viscount might seize his person 
and compel his appearance in court. If it be assumed 
then for the moment that the first of the two passages is 
in all probability part of the original text of Bracton, it 
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being in harmony with other passages in his work, let 
us examine the second passage commencing * Jud:zeus 
* vero, &c,," which has somewhat the look of a side-note 
that has found its way into the text, and which seems 
rather to conflict with what precedes. The passage is in 
fact descriptive of the normal síatus of the Jews in 
England, as described in the Collection of Leges Angli- 
eanz, which Roger de Hoveden has inserted in his 
Chronicles as having been published by Ranulf de Glan- 
ville after he had been appointed Great Justiciar of 
England, a? 1180. "The text of the law applicable to 
Jews, as set out in the Royal Manuscript in the British 
Museum, which. is in & handwriting of that period (MS. 
Reg. 14. C. 2.) 3s as follows : 


De Judos 4n regno constitutis, 

* Sciendum est quoque, quod omnes Judzi, ubicun- 
que in regno sint, sub tutela et defensione domini 
* regis debent esse, nee quislibet illrum alicui diviti 
* se potest subdere sine regis licentia. Jude et om- 
* Qi S40 egis $wni. Quod si quispiam detinuerit 
** eis, pecuniam eorum perquirat rex tanquam suam 
i propriam." $ 25. 

There is therefore no diffieulty in supposing that the : 
second passage, *Judsus vero, &c." is also part of the 
original text of Bracton. The MS. Reg. 9 E. 15, in 
which it occurs, is the work of a superior class of scribe, 
and has been copied after a good original, as it will be 
found to clear up one or two difficult passages, in 
which the scribe of the best of the two Rawlinson 
MSS. has been confused. A strong argument also in 
favour of both the passages being part of the original 
text of Bracton is derived from the fact, that within 
three years after Bracton's death the Statute of 51 
H. LII (a9 1271) was passed, of which the text is pre- 
served in the Appendix to the Liber de Antiquis Legi- 
bus, p. 285, already referred to as being in the Archives 


e 


xxvi INTRODUCTION. 


of the Guildhall of the City of London, and which is 
as follows : 

* Ordinavimus et statuimus pro nobis et boeredibus 
* nostris, quod nullus Judeus liberum tenementum 
* habeat in maneriis, terris, tenementis, feodis, red- 
* ditibus vel tenuris quibuscunque per cartam, do- 
* num, feoffamentum, confirmationem seu quamcunque 
'" obligationem, vel quocunque alio modo." It is hardly 
reasonable to suppose that the passage commencing 
with the words *Judszus vero" has been interpolated 
after this Statute of 51 Henry III. prohibited Jews 
from possessing land even as a donation, and it is still 
more difficult to suppose that it was interpolated after 
Edward Il. càme to the throne in 1272, for he treated 
the Jews far more harshly than his predecessor had 
done, and he banished them altogether from the realm 
of England in 1290. It is rather to this latter circum- 
stance that we incline to attribute the omission of the 
passages, which we have been discussing, from the 
majority of the extant MSS., of which the handwrit- 
ing may with good reason be assigned to the latter part 
of the thirteenth century, or to the early part of the 
fourteenth century. It deserves note that Fleta, which 
was written shortly after 1290, makes no mention of 
the Jews in the portion of the work, which treats of 
warrantors  under.a writ of right. It would be a& 
curious problem, if any of the numerous abridgments of 
Bracton, which are preserved in private libraries, could 
be shown to be identical with the abridgment of 
Bracton's work made by Gilbert de Thornton, to ascer- 
tain whether the passages in question concerning the 


1 Selden informs us that at the 


. eommencement of  "hornton's 


abridgment, which, like the original 
work of Bracton, began "with the 
words, *in Rege qui recte regit," 


"the first word was written in large 


coloured and gilt letters, and within 
itwas an illuminated drawing, re- 
presenting à king seated on his 
throne with six judges standing on 
his left side in their robes of office 
and coiffed. 


INTRODUCTION. xxvli 


Jews have found a place in his abridgment. Gilbert 
de Thornton was Chief Justiciary from 1289 to 12965. 
He was therefore Chief Justiciary when the Jews were 
expelled from England in 1290. That measure was 
determined upon in the May Session of the Parliament 
preceding the Session in which the Statute of Qwia 
Emplores was enacted on 8th July 1290. We might 
therefore expect that the Chief Justiciary would omit 
from his abridgment, which according to Selden was 
made in 20 Edw. T. (a9 1292), the passages in question, 
which referred to the Jews, as obsolete. Selden informs 
us that the Chief Justiciary did not insert into his abridg- 
ment any of the Statutes made since Bracton's time, but 
he has omitted many things, for instance, many of the 
judgments cited by Bracton. On the other hand 
although the MS. of. the Chief Justiciary, which Selden 
" had in his possession, was much impaired by time and 
many folios of i& mutilated, Selden has preserved to us 
the titles of the eight parts into which it was divided, 
and the subject of warranty is not specified in any of 
them. ) 

Bracton before leaving the subject of warranty dis- 
cusses the case where the king is bound to warrant, and 
he makes the observation that the king cannot be 
vouched- as private .persons are vouched, because he 
cannot be summoned by writ (ch. ii, $ 9.) He has 
already mentioned, in treating of an assise of Mortdan- 
eester (fol. 270 b.), that where the tenant objects that 
he cannot answer without the king, because he holds 
his land from the king's gift as in serjeanty or as his 
escheat, that the pleasure of the king will have to be 
requested. This is in accordance with what he has 
previously observed in treating of the dignity of tho 
king, that the proper mode of proceeding in a case in 
which the king is concerned is by way of petition, since 
à wrib does not run against him (fol 5b.) The liability, - 
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however, of the king to warrant in respect of a foeofi- 
ment of his ancestors did not extend to feoffments made 
by the kings who reigned before the Conquest, for the 
king himself was not their heir, and accordingly he was 
not bound to warrant their feoffments, unless he had by 
an act of his own confirmed them. But even in cases 
where the king was bound to warrant, his pleasure had 
to be awaited, since necessity could not be imposed 
upon him. 

Bracton in Cap. xiv. De Warrantia, fol. 395 b., discusses 
the question of a tenant vouching a warrantor, who is not 
resident within the realm, and therefore cannot be dis- 
trained if he does not appear. In such & case, if the 
vouchee should be resident in France or in Germany 
and will not come, the tenant was not to expect any sid 
from the king's court, and judgment would have to be 
pronounced against the tenant, if the party vouched to 
warrant failed to appear. It was otherwise, however, 
if the vouchee, though absent from the realm of Eng- 
land, should be resident in lreland, where the king's 
writ runs. In such a case the tenant might sue out a 
writ from the Crown to the king's justiciary in Ireland, 
commanding him to summon the party vouched by the 
tenant in England as a warrantor, to show cause why 
he should not warrant, and likewise to return under 
seal & record of the trial concerning the warranty. And 
if it should appear that the party vouched by the tenant 
ought to warrant, and he should fail to come to England 
and to defend his tenant, so that judgment should go 
against the tenant, the tenant was to have compensation 
from the land of the vouchee in Ireland. "The converse 
course was to be observed, where & tenant in Ireland 
should have vouched & warrantor who was resident in 
England. 
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. The treatise on Exceptions, which is the concluding 
treatise of the fifth and last book of Tottell's edition of 
Braeton's work, introduces us unexpectedly to many 
questions of which the decision appertained to the 
Ecclesiastical Courts, and to certain questions respect- 
ing which there was a conflict between the Crown of 
England and the Holy See, and in which the barons of 
England asserted and successfully maintained the supre- 
macy of the Crown. 

' Àn exception is defined by Bracton as actionis elisio, 
8 phrase somewhat difficult of translation, but which we 
have rendered in English *the parrying of an action." 
. He has elsewhere described an exception as & kind of 
shield, for as plaintiffs are armed with actions, and are 
girb as it were with swords, so defendants on the con- 
trary are fortified with exceptions, and are defended as 
it were with bucklers (fol. 399 b.). It is in dealing with 
an exception against the jurisdiction of & court that 
Braeton is led to the consideration of the subject of 
jurisdiction generally, and of the divisions of it as 
exercised by the ecclesiastical or by the secular forum, 
as well as of the mode whereby the Court of Christianity 
. may be restrained from meddling with a lay feud, not- 
 withstanding it has the authority of letters from the 
lord the Pope. In such cases a royal writ of prohibition . 
is to be directed to the party proceeding as well as to 
the judges of the Court of Christianity, forbidding them 
to entertain the suit; and after this writ has been issued, 
the viscount will do nothing to enforce their judgment. 
One of these writs deserves more especial notice, which . 
. was directed to the prior and convent of Rochester 
during the vacancy of the see of Rochester, and in which 
" the king prohibits the prior and convent of Rochester 
from suing Edmund, the then Archbishop of Canter- 
bury, in virtue of letters from the lord the Pope for an 
&ecount- of certain payments due from the royal manor 
to the see of Rochester, but to which the said arch- 

R 2657. c 
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bishop was entitled as having the custody of the said 
bishoprie during the vacancy of the see (fol. 403 b.) 
Another writ of prohibi&on may be also alluded to, 
which is of a totally different character, where a husband 
has elaimed to hold for his life per legem Anglie land 
which belonged to his wife, upon tbe pretext that the 
sons whom he had by his said wife were legitimate, not- 
withstanding they were born before matrimony was 
contracted with his said wife. In this case, notwith- 
standing the party suing in the Court of Christianity 
has obtained letters from the lord the Pope in order to 
.legilimate his sons in accordance with the Canon Law, 
a writ of prohibition might be issued to the court on 
. the ground, that no ecclesiastical judge could duly pro- 
ceed to hold cognizance concerning legitimacy as regards 
an inheritance and succession to property, unless & trial 
had been previously commenced in the King's Court, and 
bastardy had been there objected. In such a case a 
mandate would be sent to the Ordinary of the place to 
hold eognizanee as to the legitimacy of the claimant 
(fol. 405.). Bracton further observes that in all such cases 
where & writ of prohibition has been transmitted to the 
Court of Christianity, it is the duty of the ecclesiastical 
judge to consult the king's justiciaries as to the manner 
in which he should proceed, and the king's justiciaries 
are to draw up & writ in answer io the consultation 
advising the ecclesiastical judges to entertain the suit or 
not, as the circumstances of the case may warrant. 

After considering in detail the exceptions which may 
be raised against the writ itself, Bracton proceeds to 
discuss the exceptions which may be raised against the 
person of the claimant, some of which are peremptory, 
and others only dilatory. Of the latter perhaps the 
most remarkable is the exception against the person of 
the claimant on the ground of & defect of nationality 
qpropter defeciwm nationis (fol. 415 b.), as if he has been 
leagued with the enemies of the king, or if he be of fealty 
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to the king of France, until at least the realms become 
once more common. This objection he treats more fully 
in Chapter xxiv. (fol 427 b.) where he says, if an 
alien by birth (alienigena) who is of fealiy to the king 
of France brings an action against one who is of fealty 
to the king of England, no answer shall be made to such 
& person, at least until the territories become common, 
nor even if the king has allowed him to plead, because 
as an Englishman (Anglicus) is not heard, if he implead 
any one concerning lands and tenements in France, so 
ought not a native of France (Francigena) and & born 
. alien (alienigena) who is of fealty to the king of France 
to be heard, if he impleads any one in England. Bracton 
' then goes on to say what is deserving of note: "But 
* still there are some native Frenchmen in France who 
* &reof fealty to both kings, and have always been so 
* before Normandy was lost, and afterwards, and who 
. * implead both here and there for the reason that they 
* are of fealty to both kings,such as William the Earl 
* Marshall resident in England, and M. de Feynes resi- 
* dent in France, and several others, and so, however, 
* that if it should happen that war should arise between 
* the kings, each of them should personally remain with 
* him to whom he has done allegiance, and let him do 
. * due service to him with whom he does not personally 
* array himself." | 
Fleta, in discussing the same exception in its applica- 
tion to & partner in a claim, says, * vel dicere poterit, 


. * quod nihil juris clamare poterit tanquam particeps, 


.* eo quod est ad fidem regis Francie, quia ablieni- 
* gen; repelli debent in Anglia ab agendo, donec 
* fuerint ad fidem regis Angliz, qui Anglici in Francia 
* ad successionem non admittuntur, donec fuerint ad 
* fidem regis Franci," l vi, c. 48, S 4. . Fleta, how- 
ever, does nob follow up the subject to the extent, to 
which Bracton does, in recognising instances of fealty 
due from one and the same individual both to the king 
e2 
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of France and to the king of England. The instances 
were perhaps rare in Bracton's time and were relies of 
the period, when the kings of England were also dukes 
of Normandy, but the principle of the common law 
seems to have been clear during that period, that in 
order to be entitled to the privilege of English na. 
tionality it was not necessary for & person to have been 
born within the realm of England, provided he was born 
within the king's allegiance. Such seems also to have 
been Lord Coke's opinion in commenting on Littleton, 
although he overdraws upon Bracton as an authority, 
if the text of his Institute has not been misrendered in 
the print of it. 

Having defined an alien as one born in a strange 
country under the obedience of a strange prince or 
country, Lord Coke goes on to say '" and therefore 
* Bracton saith that this exception propter defectum 
* mationis, should rather be propter defectwm  sub- 
* jectionés, or as Littleton saith (which is the surest) 
* out of the ligeance of the king. Note here Littleton 
* gaith not out of the realme, but out of the ligeance, 
." for he may be born out of the realme of England, yet 
* within the ligeance." A difficulty, however, might 
arise, if an exception had been taken by a tenant against 
a claimant born out of the realm but within the king's 
&llegianee, on the grounds that he was & bastard, as to 
the proper Ordinary to whom the question of his parents 
having been lawfully married should be remitted, and 
this question seems not to have received any legislative 
determination before the 25 Edw. IIL, the true purport 
of which statute does not seem to have been fully 
appreciated by any of the various writers, who have 
treated of the charaeter of the children of British sub- 
jects born out of &he realm. 


But before considering the question as to who would 
be the proper Ordinary to determine the question of the 
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lawful marriage of the parents of à British subject born 
out of the realm but within the king of England's 
allegiance, whose legitimacy has been impeached when 
he has set himself up as the true heir in England of 
his deceased father, it may be as well to consider what 
was the bearing of the Statute of Merton of 20 Henry III. 
upon such questions. There seems, according to Brac- 
ton's aecount (fol, 416 b), to have been a distinct question 
entertained by the king in his court sitting judicially from 
the question settled by the king in a great council purport- 
ing to have been held some months afterwards, and by 
which a new procedure in the king's court in certain ques- 
tions of bastardy was formally sanctioned. The diffieulty 
was nob of modern origin, although it seems to have 
. reached a crisis under the archbishoprie of Edmund Rich, 
who had been appointed to the see of Canterbury in 18 
H. IIL. (A.D. 1234). Aecording to the Tower Roll of 
the Placita coram Rege of that year, a copy of which 
has been printed in the Appendix to the present volume, 
a constitution was made on Thursday after the Festival 
of St. Denis (9th October A.D. 1234), under which *it 
* was provided and granted that thenceforward, when 
* bastardy should have been objected to à claimant in 
* the court of the lord the king on the ground that he 
* was born before matrimony had been contracted be- 
* tween his father and mother, à case should be trans- 
* mitted to the bishop of the place to inquire whether 
* such person was born before or after the marriage of 
* his parents, And that in such an inquest no appeal 
* should lie out of the realm." "There can be no doubt 
as.to the authenticity of this Roll, which is preserved 
in the Publie Record Office, and which is identical, as 
regards the names of the members of the king's great 
council subscribed to it as witnesses, with Bracton's Roll, 
The presumption is accordingly that the date assigned 
to this law in Bracton's text is not correct, although 
Braeton may be perfectly correct in stating "that on 
* the morrow of St. Vincent's Day, to wit the 23rd day 
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* of January in 20 H. IIL, the bishops, with the vene- 
* ràble father Edmund archbishop of Canterbury at 
* their head, protested that they could not answer any 
* such. question without prejudice to the ecclesiastical 
* dignity, and that they requested the king and the 
* magmates to give their consent to this, that children 
* born before matrimony might be legitimate in all 
* respects as children born after it, to which all the 
*. earls and barons, as many as were there, answered 
* with one voice that they were unwilling to change 
* the laws of England, which up to that time had been 
* in use and approved." According to this account of 
what took place on the morrow of St. Vincent's Day 
A.D. 1236 the episcopal body were innovators, and the 
barons of the realm were the supporters of the ancient 
customs of the realm of England. Such, however, is not 
the view, which Bishop Grosseteste of Lincoln took of 
the issue raised on that occasion between the bishops and 
the barons, and which must be taken into account, if we 
would understand the meaning of the struggle, in which 
the barons refused on that occasion to give way. It 
would seem from two letters of the famous bishop of 
Lincoln addressed to William de Ralegh, treasurer of 
Exeter Cathedral and one of the king's justiciaries, that 
before the time of Richard de Luci, the great justiciar 
of Henry II. and the stern opponent of Archbishop 
Becket, à custom had prevailed in England, of which 
Bishop Grosseteste gives an aecount in these words: 
* Et ut seniorum relatione didici, consuetudo etiam in 
* hoc regno antiquitus obtenta et adprobata tales 
* (natos ante matrimonium) legitimos habuit et h:zre- 
* des, unde in signum legitimationis nati ante matri- 
* monium consuerunt poni sub pallio super parentes 
* extento in matrimonii solemnizatione." This ancient 
praetice, however, seems to have been overruled by 
Richard de Luci, aecording to William de Ralegh's 


! Roberti Grosseteste Epistole. Rolls! Edition p. 89. 
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statement, who cites in reply to the bishop à judgment 
of Richard de Luci's: * Quod bastardus sub pallio super 
^ parentes nubentes.extento positus surgit bastardus." 
Richard de Luei filled the office of Great Justiciar from 
1154 to 1179, and it is probable that this judgment of 
Richard de Luci's was delivered shortly after the death 
. of Archbishop Becket, A.D. 1170, and that it accounts for 
the decretal letter of Pope Alexander IIL, which was 
addressed to the Bishop of Exeter in 1172, and in which 
the Pope says that the effect of marriage is to legitimise. 
all children born prior to it. '* Tanta vis est matrimonii, 
* ut, qui antea sunt geniti, post, matrimonium contrac- 
* tum legitimi habeantur. That Richard de Luci's 
judgment. was held to be conclusive as to the law and 
custom of England, notwithstanding that the letter of 
Pope Alexander III. was followed up by a decree of the 
Lateran Council of 1179, may be gathered from the 
work attributed to Ranulf de Glanville, the successor 
of Richard de Luci, who writes thus: * Cirea h:c au- 
* tem orta est qusstio, si quis, antequam pater matrem 
* suam desponsaverit, fuerit genitus vel natus, utrum 
** talis filius sit legittimus heres, cum postea matrem 
* desponsaverit. Et quidem licet secundum canones 
 * et leges Romanas talis filius sib legittimus heres, 
* tamen secundum jus et consuetudinem regni nullo 
* modo tanquam heres in hereditate sustinetur, vel 
* hereditatem de jure regni petere potest." 

It would also appear from a further passage in Glan- 
ville, that the practice in the king's court in his time 
was, when the objectión of bastardy had been raised on 
the ground of the claimant having been born before 
the marriage of.his parents, to send the question to 
the ecclesiastieal court for its determination, and aecord- 
ing to its decision to adjudge the inheritance to the 
claimant or to reject his claim. The change now made 
in the procedure under the Statute of Merton would 
seem to have been called for by an objection raised by 
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the bishops themselves to make a return, that the party 
was a bastard on the ground that it appeared that the - 
marriage of his parents took place after his birth ; and 
they requested the king and the magnates to consent 
that the children born before matrimony might be in 
all respects as legitimate as the children borm after it. 
The magnates, however, refused to inake this concession 
to the bishops, and although it cannot well be doubted 
that this portion of Bracton's work has not received 
from its author a final correction, it may, I think, be 
gathered from it that the king obtained on this occasion 
from the great council of the realm its consent, that 
the king might exercise the option of committing an 
inquest to the Ordinary, or of making the inquest in 
his own court, in cases where the exception taken 
against the claimant was that by the law and custom 
of England he was & bastard, inasmuch as he was born 
before: the espousals and matrimony of his parents; 
and still further, that in eases where the inquest has 
been committed to the Ordinary, and the Ordinary has 
answered obsceurely by reason of legitimacy according 
to the statutes of the church being diverse from legi- 
timaey aecording to the laws and customs of England, 
the king's court should be at liberty to hold a further 
inquest, whether the claimant was born before or after 
the matrimony of his parents. 

To what extent we are justified in believing that 
Bishop Grosseteste was correct in saying, that before the 
time of Richard de Luci the marriage law of England 
was identieal with tle civil law as regards the legitima- 
tion of ante-nuptial offspring, it is diffieult to decide. 
Bishop Grosseteste was a very remarkable prelate. Canon 
Stubbs in his History of England describes him as the 
most learned, the most acute, the most holy man of his 
time, the most devoted to his spiritual work, the most 
trusted teacher and confidant of princes, and at the same 
time & most faithful servant of the Roman Church 
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(vol ii. p. 325, library edition, 1880). He appears from 
. his letters to William de Ralegh to have thrown himself 
heart and soul into the struggle to obtain a reversal of 
Richard de Luci's judgment. That there had been 
such a judgment seems to be admitted by William de 
Ralegh, and that it bore hard upon the humbler classes 
may be inferred from the conduct of Bishop Grosseteste, 
who was essentially a man of the people, who, according 
to Matthew Paris, Hist. Anglorum ii. p. 376, Rolls edition, 
declined on his election to the see of Lincoln to be pre- 
sented to the king, and who took the side of Simon de 
Montfort against the Crown. . But there are other reasons 
for believing that Bishop Grosseteste's account of the early 
English custom may have been correct. "The custom was 
: general amongst the Teutonic nations, who used the- phrase 
(mantelkinden) mantlechildren, as descriptive of children 
legitimised by their parents at the time of their mar- - 
riage. It was also general amongst the Franks, amongst 
whom the phrase * Mettre les enfants du marriage 
* sous le poesle," or "le paisle" (pallium) is stated in 
the Institutes Contumieres of Antoine Loysel to be *'la 
* maniere de legitimiser les enfants nós avant le mariage."! 
At the same time mantlechildren. were debarred under 
the German feudal law from succession to great fiefs.? 
Further that the barons were interested as a body in the 
rejection of the rule of the civil law cannot be doubted, 
for it undermined many portions of the feudal law, for 
instance, the:system of escheats, of wardships, of dower, 
&c., whilst it favoured marriages of disparagement. But 
how are we to &ecount for the Scotch nation adopting 


! Mettre. un enfant sous le poàle, | National de  Bescherelle  ainé. 


.se dit en parlant d'un enfant né 
avant le mariage et sur lequel on 
étend la po?éle à la cérémonie 
nuptiale, pour marquer qu'on le 
reconnait et qu'on le légitime à 
la face de l'Eglise. Dictionnaire 


Paris, 1862. | 

* Ch. F. Schorcht, die Unfahig 
Keit der Mantelkinde zur Léhus 
folge, Jena, 1797.  Hoeffter, Die 
Erbfolge der Mantelkinde. Berlin, 
1886. 
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the rule of the canon law in this particular matter, 
which they have maintained till the present day, whilst 
the English barons stiffly rejected it!? Selden recounts 
an amusing story which he had read somewhere, that 
when John of Gaunt solemnised his marriage with 
dame Catherine Swynford in 20 R. IL, and their ante- 
nuptial progeny were legitimised, the children who 
were intended to be legitimised were placed under & 
cloak or mantle extended over the heads of the parents 
in the Parliament House. 

It was thought, however, necessary on that oceasion 
to have the antenat legitimised in the first place by the 
pope, and their legitimation recognised in letters patent 
of the Crown, and subsequently ratified and confirmed 
by authority of Parliament. The text of these letters 
patent is recited by Sir Harris Nicolas in his Excerpta 
Historica, p. 152, and he likewise gives an account of 
the method whereby Henry IV., à son of John of Gaunt 
by & previous marriage, endeavoured after he came to 
the throne to bar any future claim on the part of the 
children of dame Catherine Swynford to the Crown, as 
heirs through their father. 


Bracton in discussing the mode of trial where bas- 
tardy has been objected to the claimant of an inheritance, 
or where the claimant has impugned the title of the 
tenant on the ground of bastardy, says that & writ 
should go to the Ordinary of the place (ordinario loci) 
on the part of the king, if the Ordinary be within the 


! Sir Thomas Craig in his Jus 
Feudale, which he dedicated to 
King James I., says that the feudal 
law at first rejected legitimation, 
but in Scotland the Church had 
sufficient influence to bring about & 
change by introducing the canon 
law. De Successionibus L. ii. Die- 
gesis 18. I have not found any 


trace of **mantelkinden " in Scot- 
land, but as the liberty of legitima- 
tion in Seotland exceeds that 
which was allowed by the canon 
law, it seems rather to have derived 
its origin from the Roman civil law. 
Novella constitutio Divi Justiniani, 
Ixxxix. 


INTRODUCTION. XXXxix 


realm under the power of the king.  Butif the Ordinary 
who ought to hold cognisance be beyond the realm and. 
not under the power of the king, and he is not bound to 
obey unless he is willing, nor can he inquire unless it 
be eommitted to him, then the action of the claimant 
may &bate on account of a default of proof (fol; 419). 
Bracton does not here state in what sense he uses the 
term Ordinary of the place, but he elsewhere in his 
ireatise, De Actione Dotis, vol. iv., p. 499, states that 
Martin de Pateshull, on being consulted by Peter de la 
Roche, bishop of Winchester, answered that in what- 
ever diocese the party making the exception had his 
domicile, there should be notice given to him by the 
Ordinary, that, if he wished, he should come to state 
anything against the marriage, according to what should 
appear to him to be expedient, on the day which the 
Ordinary should appoint beforehand.  Bracton so far 
furnishes us with à key to interpret the proceedings in 
the Parliaments of 17 Edw. III. and 25 Edw. III. A 
diffieulty seems to have arisen in 17 Edw. IIL with 
respect to children born abroad of parents in the service 
of the king, and against whom bastardy was objected 
as having been born before matrimony was contracted 
between their parents, to what Ordinary the king's court 
should remit the cease for the purpose of deciding at 
what time lawful matrimony was contracted between 
the parents. The Archbishop of Canterbury appears 
to have brought the question generally before the 
Parliament of 17 Edw. IIL, on which occasion it was 
resolved that there was no manner of doubt that the 
children of our lord the king wheresoever born, either 
within or beyond the sea, were entitled to the in. 
heritance of their ancestors, but :xwith regard to the 
children of others, ib was the opinion of the aforesaid 
prelates and magnates, and of the lawyers there present, 
that by reason of diverse doubts and difficulties which 
might arise in proving that they were (rue heirs (ver- 
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rois heirs), if a dispute or impediment should be raised 
against their inheriting, it, would be convenient to think 
much before any certain law should be ordained on this 
subject. That this matter had been previously recited 
in the presence of our lord the king, and the said 
prelates and magnates, and also the Commons, and by 
them unanimously accorded and agreed as above, that 
concerning the children of our lord the king there is ne 
doubt or difficulty that they will be heirs in whatever 
part they may have been born, and as regards the right 
of other children it was aecorded in this Parliament that 
they were also heritable, in whatever part they should 
be born in the service of the king.! 

The question was left in this incomplete state for 
seven years, during which the continued prevalence of 
the plague prevented the assembly of & parliament. At 
last à parliament was assembled in 25 Edw. IIL, and & 
statute was passed which is generally entitled * De Natis 
* ultra Mare," and to which is prefixed in Ruffhead's 
edition of the statutes the heading *In what place bas- 
* tardy pleaded against him that is born out of the 
* realm shallbetried." It will be seen that this statute 
contains no new legislation (Novel Ley) until we come to 


! Ql n'y ad nulle manére de 
doute que les enfants nre Seigneur 
le Roi queu parte qu'ils soient neez, 
par deceà 1l& miére ou par delà 
porteront l'eritape de lour aun- 
cestres, mais quant as enfantz des 
autres il est avis as ditz prelatz et 
grauntz et as gentz di Lei illoeques 
presentz qe pur divers doutes et 
difücultees qui purront avenir de 
prover que tieux soient verrois 
heirs, si debatz ou empeschementz 
soient mys en lour heritages, il 
eovendroit molt penser avant que 
certeyne Lei sur ce soit ordeignéc. 


Si fu ceste matióre autre foitz re- 
citée en la presence nre Seigneur 
le Roi et des ditz Prelatz ct 
Grantz et aussint les Comunes ct 
per eux touz uniement acordez 
et assentiez come desus, qe des en- 
fantz de nre Seigneur le Roi il n'y 
ad doute ou difficultée qu'ils ne 
seront enheritez, queu parte qu'ils 
soient neez. Et en droit des autres 
enfantz acordez est en ce Tarle- 
ment qu'ils soient aussint enheritez, 
quen part q'ils soient neez en 
service le Roi. Rot. Parl. E. iii. 
p. 139. 
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" bealleged against any such born beyond the sea that 
* hé is & bastard, in case where the bishop ought to have 


* ecognisance of the bastardy, it shall be commanded to 


* the bishop of the place, where the demand is to certify 


- * the king's court where the plea thereof hangeth, as of 


* old time has been used in case of bastardy alleged 
* against them which were born in England."! It is 
obvious that this provision affords a solution of the 
doubts whieh are referred to in 17 Edw. III. as to how 
the exception of bastardy should be dealt with if raised 
against à person born beyond the sea of parents in the 
service of the Crown, and how the difficulty should be 
surmounted in proving him to bea true heir, that is, 
legitimate. 

We have spoken of this statute as containing no 
Novel Ley until we come to the last paragraph of it, by 
which we mean, in other words, that the provisions of 


.the statute, prior to those'of the last paragraph, would 


stand with the laws in force, and did not tend to change 
or alter any statute then in being. There was, however, 
introduced à proviso in the preceding paragraph by way 
of restriction upon the mothers of such as were born 
abroad, namely, that they should have passed the sea by 
the licence and wills of their husbands. Barrington in his 
observations on this statute remarks that this restriction 
had its origin most probably in an instance of this sort 


in & family of consequence. At all events it was & 


restrietion hitherto unknown to the common law; and 
was very probably devised to prevent the recurrence of 


ES scandal, of which the incidents are now forgotten. 


The barons of England, however, do not appear to 
have objected to certain other provisions of the canon 


! Et si alleggee soit contre nul , est de certifler la Court le Roi ou 
tiel nee par dela qilest bastard, | le ple est pende, si comme auncien- 
en cas ou Levesque doit avoir | nement ud este useec en cas de bas- 
conissance de bastardie, soit maunde | tardie alegge contre ceux, qui nas- 
1 Levesque du lieu laou la demande | quirent en Engleterre. 
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law as to legitimacy being received in England, inasmuch 


as we find that the marriage law of England had been 
accommodated since Glanvilles time to the ordinances 
of the church in respect of putative marriages. Thus 
Bracton in his treatise, De aequirendo rerum dominio, 
(fol. 63) vol. 1, p. 499, says, as to who ought to be styled 
8 legitimate heir, * But à legitimate heir and son is he," 
he says, * whom marriage demonstrates to be legitimate, 
* as, for instance, he who is born of a legitimate mar- 
* page, or he who 4n the face of the Chwrch 4s reputed 
legitimate, although in truth there may not have been 
& marriage, when both, as well the husband as the 
wife, have been united in good faith, believing them- 
* selves to be coupled lawfully, when they are in truth 
conjoined in eonsanguinity, or in affinity, or in some 
other way, so that the marriage may not stand good, 
* or provided only one of them believes so." This was 
in accordance with the Decretal, ch. 2, 4, 17, which 
Braeton cites as supporting the law of England,! which 
was still further accommodated to the canon law, C. 3, 
$1 X, 4 3, in holding that the offspring of such a 
marriage were to be regarded as illegitimate, if hoth 
parents, whilst knowing that there was a legal impedi- 
ment to their marriage, should, in spite of every inter- 
dict, presume to contract marriage in the face of the 
Chureh.  Bracton seems to have had before him the 
text of the eanon law, as he follows in this matter the 
Decretal verbatim. 

Bracton makes us acquainted with & fraud upon jus- 
tice, which ecclesiastical judges were accustomed to 
practice in his time with à view to elude & prohibition 
from the king's court, to wit, they would summon & 
parby before them upon the declaration of & ground of 


! Fleta 1. 1, c. 14 follows Bracton, and cites the words of the Decretal, 
ch. 2, 4, 17. 
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action having been made by another party, without any 
writing, and would serve three monitions on the first day 
on the party summoned, and thereupon declare him forth- 
with to be contumacious for not appearing, and proceed at 
once to excommunieate him. After forty days the bishop 
would signify to the king that the pariy was persisting 
in his excommunication, and was contemning the keys 
of the church, and thereupon the bishop would sue out 
from the king & writ to seize the party. The object, 
where a fraud of this kind had been practised, would be 
.for the most part to prevent the party excommunicated 
from successfully prosecuting a civil suit in the king's 
court, for an excommunicated person was. interdicted 
from every legal act as a plaintiff, and the defendant 
would at once take an exception to the person of such a 
plaintiff on the ground that he was an excommunieated 
person. It appears from the writ which the king on such 
occasions was accustomed to sendto the viscount (fol. 427), 
that aecording to the custom of England & party who 
was really guilty of contumacy towards a court of 
Christianity, and persevered in his contumacy for forty 
days, was liable to be imprisoned until he made com- 
petent satisfaction to God and to the Church (fol. 408 b.). 
But after such satisfaction had been made, the Ordinary 
was bound to release him, otherwise the king would set 
. him free. | 

The Statute of 5 Elizabeth ch. 28 would thus appear 
to be in substance little more than the affirmation of the 
common law, for the writ which Bracton recites as 
directing the viscount to enforce justice according to the 
eustom of England, by imprisoning the offender until 
satisfaction had been made by him to Holy Church for 
his contempt as well as the injury caused to her (fol. 427), 
vouches the common law as the warrant of the writ. 
Braeton further informs us that & party, who has once 
been committed by the viscount to prison for .& contempt 
against an ecclesiastical court, can only be set free at the 
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mandate of the lord bishop, and after the bishop has 
certified that the party has satisfied the church, unless 
he should have been imprisoned on a false suggestion, in 
which case à writ may go forthwith to the viscount for his 
deliverance out of prison. This is one amongst the many 
instances in which the recitals in the king's writ are the 
best evidence of the common law ; so likewise 16 is not 
unusual to find a special reference to the custom of the 
realm in writs which initiate proceedings in prohibition 
against à Court of Christanity. For instance, Bracton 
States, fol. 405, that no ecclesiastical judge can duly pro- 
ceed to hold cognisance concerning legitimacy as regards 
an inheritance and suecession to property unless a trial 
has been commenced in the king's court and the excep- 
tion of bastardy has been there taken, and thus we find 
in the writ of prohibition, which may be sued out, in case 
that à Court of Christianity under plea of letters from 
the Pope should commence such an inquest without a 
mandate from the Crown, & special recital that to origi- 
nate such & proceeding in the Court of Christianity is 
contrary to the custom of the realm. In order also that 
& sentence of excommunication should be enforced by 
the civil arrest of an excommunicated party it was in- 
cumbent that the sentence should issue under the autho- 
rity of & bishop, and that the king's chancellor should 
receive à letter of request from the bishop or his official. 
The viscount was not at liberty to seize à party upon the 
mandate of judges delegate or of an archdeacon (fol. 
497). The reason for this limitation is explained more 
fully in à passage in which Bracton treats of the mode 
in which the king has to proceed in a case in which the 
defendant is & clerieal person, who has no lay fee by 
which he can be distrained, and who is privileged 
from personal arrest on the part of the king's officer 
(fol 422 b.) In such a case the king can issue a man- 
date to the Ordinary of the place, who has a barony, as, 
for instance, to an archbishop or bishop within whose 
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- diocese the party is residing or has an ecclesiastical 
benefice, requiring such Ordinary to cause such person to 
appear before him, and the king may exercise coercion 
against such Ordinary by means of his barony. In such 

, & case, if the clerk has a lay fee, for instance, a prebend, 
through which he may be distrained, and he has refused 
on appearing before the Ordinary to find sureties, the 
king may issue & special precept to the bishop to distrain 
the party through his prebend, and if the bishop should 
" fail to do so, the king may distrain the bishop himself 
through his barony. And here Bracton uses a favourite 
expression, speaking of the jurisdiction of the king and 
of the bishop, that the spiritual sword ought to aid the * 
temporal sword. The bishop, however, may have a valid 
excuse for not producing the clerk, for he may say that 
he has no benefice in his diocese where he can be dis- 
trained, or he may.say that although he has such a bene- 
fice he is a scholar, and is studying in the schools of Paris 
or elsewhere, and that he has meanwhile done all that 
he eould by sequestrating his benefice, whereupon pro- 
ceedings are to be superseded it seems until the clerk 
has returned, so that he may be apprehended and 
coerced. | 


That the king's justiciaries sometimes differed from 
one another in their exposition of the common law of 
England is evident from more than one instance cited 
by Bracton. Amongst the chief justiciaries Stephen de 
Segrave is mentioned, fol. 36, as differing from William 
de Ralegh on à question of petty serjeanty, and as dif- 
fering from Martin de Pateshull upon a question of for- 
feiture in & ease where & husband has been outlawed ' 
for felony, and his wife is an heiress in her own right. 

. Stephen de Segrave was of opinion that the wife in 
such à case ought to forfeit her inheritance and should 
never be restored to it during the lifetime of her hus- 
band, but. Martin de Pateshull held that the wife ought 
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not to be ejected on account of the act of her husband, 
neither during the life nor on the death of her husband 
(fol. 130 b) PBraeton evidently holds to the opinion of 
Martin de Pateshull in this case, for he proceeds to state 
the reasons of Martin's judgment. * Martin," he says, 
* was accustomed to say that the wife ought not to be 
* ejected from her inheritance on account of her hus- 
* band's felony, unless she has been convicted of having 
* harboured her husband after his outlawry, or per- 
* chance if she has been from the commencement a& 
* eonsenting party to the felony ; but if not, she might 
* well supply her husband with necessaries, if he were 
* beyond the rég&lm." "The last case in which Braeton 
cites & judgment of Stephen de Segrave, which was at 
variance with the views of his brother justiciaries, is 
on the subject of the Lez Anglia, or, to use & more 
modern phrase, on the subject of tenamey by cwuvtesy, 
under which a husband having married an heiress or 
having received with his wife à marriage portion or 
some land by way of donation, and having had children 
by her, was entitled, if she predeceased him, to possess 
the land during his own lifetime, whether the children 
had survived their mother or not. About the case of 
& first husband there was no discrepancy of opinion 
amongst the king's justiciaries, but with respect to a& 
second husband, who upon the death of his wife claimed . 
to enjoy the land during his lifetime to the exclusion 
of her children by her first marriage, Stephen de Se- 
grave held the practice to be unjust, and maintained 
that the law of England in this matter was ill under- 
stood and ill praectised, for i& ought to be understood 
of the tirst husband and his common heirs, &nd not of 
the second, especially when there were heirs apparent 
by tho first husband. From JBracton's statement (fol. 
438) iL may be inferred that William de Ralegh did 
not accept i3tephen de Segrave's view, but held that 
the second husband could retain all that accrued during 
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ihe lifetime of his wife, but everything which fell into 
her estate subsequently to her death appertained to her 
heirs. Such also seems to have been the law in Glan- 
villes time: *Si vero seeundum ceperit virum mulier 
* jpsa, idem judicium erit de secundo, quod dietum 
* est de primo, sive heredem reliquerit primus, sive 
* non." L.vii,cap.18, $ 4  Glanville, however, applies 

he principle only to land which had been granted to 
. & woman as a marriage portion, subject to à service due 
to a chief lord, whereas Bracton applies it to a husband 
who has married à woman habentem hereditatem, vel 
maritagvwm, vel. aláquam, terram, ex. causa, donationis, 
so that the principle involved in the so-called Lex 
Anglic had received a more extensive application in Brac- 
Lon's time. This principle, however, had apparently un- 
dergone considerablerestriction, when Fleta was composed, 
as Fleta thus describes the Lex Anglie: * Lex quidem 
* Anglise est, ut si quis uxorem hzreditatem habentem 
* duxerit, vel aliam terram habuerit in feodo ratione 
* maritagii vel alia causa donatonis, quod feodum 
* habeat et liberum tenementum, si liberos inter se 
* habuerint ex justis nuptiis procreatos, si ipsa prz- 
* moriatur remanebit viro terra mulieris tota vita ip- 
* gius viri, sive superstites fuerint liberi, sive mortui, 
* dum tamen sonum aut vocem emiserint aut clamorem 
* qui audiatur inter quatuor parietes, si hoc probetur 
* Lex tamen ista ad secundos viros nullo modo exten- 
* ditur, eo quod palam inhibetur per statutum."  L. vi, 
ch. 55, $ 4 and 5. Such seems to be the view which 
Fleta took of the operation of the statute of Westmin- 
ster the Second, 18 Edw. L, De donis conditionalibus, 
whereby it was provided that where land was given in 
liberum maritagium, which sort of gift had an implied 
condition, that upon the death of the husband and wife 
without any heir begotten between them, * the land 
* should revert to the donor and his heirs, the second 
* husband of any such woman should not have any- 
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* thing from henceforth in the land so given condi- 
* tionally, after the death of the wife, by the law of 
* England, nor should the issue of the second husband 
* and wife succeed in their inheritance ; but immediately 
* after the death of the husband and wife, to whom 
* the land was so given, it shall come to their issue, 
* or return to the giver and his heir as aforesaid." 
Britton also states as law in his time, that those who 
were not first husbands could not successfully claim to 
hold tenements by the law of England (par la Ley de 
Engleterre), l ii, eb. xii, $ 3. It will have been ob- 
- served, that Bracton represents the Lex Anglie as con- 
. Stituting the second husband equally as the first hus- 
band the usufructuary for his life of any land conveyed 
to the wife howsoever, whereas the statute De donis. 
conditionalibus enabled land to be entailed on the off- 
spring of the firs& marriage, so as to preclude the 
usufruet of the said land being claimed by a second 
husband; in other words, this statute withdrew such 
land from the operation of the so-called Lex Anglis. 
I confess to having felt some embarrassment in dealing 
with a document which is printed in the Appendix to 
Ruffhead's edition of the Statutes, vol ix, and which 
is also printed in the Revised Edition of the Statutes 
lately published by authority, and is there entitled, * A 
* statute concerning tenants by the curtesy of Eng- 
* land." This document has been allowed to take a 
place amongst the Statuta Incerti Temporis, but it ap- 
pears that in Rastalls Collection of the Statutes, anno 
1603, the following note is subjoined : * But this seemeth 
* to be no statute, but only one man's opinion." As, 
however, it has been inserted in the Revised Edition 
of the Statutes after the Statutes of Edward IL, the 
reader may be disposed to regard it as a stray statute 
of that period, the effect of which would have been to 
modify the earlier legislation of the preceding reign, 
more particularly the statute De donis conditionalibus. 
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It does not speak well for the antiquarian research of 


the editors of the Revised Statute Book that they 


should not have discovered that this so-called statute 
is neither more nor less ihan & verbatim extract 
from the seventh book of Glanville! chapter 18, para- 
graphs 8 and 4, and that it contains a statement of the 
law of tenancy by curtesy as allowed in the reign of 
Henry II. It should. be observed, however, that Glan- 


ville does not designate the law by the title of * Lex 


* Anglie," nor have we any certain knowledge when 
that title came into use, unless i; may be referred to the 
reign of Henry L, when according to the author of the 
Mirroir des Justices, *ib was granted by the curtesy of 


* King Henry L, that all those who survived their 


* wives, and by whorn their wives had conceived, should 
* possess the inheritance of their wives for ever"? We 
are not, however, disposed to regard this royal grant of 
Henry L, if it be correctly recorded, as the introduction 

of a novel law, but rather as the amendment or modi- 
fication of an existing law. The Normans, for instance, 
recognised the principle of the husband becoming the 
tenànt by eurtesy of his wife's estate, but. the husband 
was liable to forfeit 1& after her death, 1f he married & 
second time3 The Lex Anglic on the contrary allowed 


the husband to marry a second time and to keep the 


! Glanville is little known and 2« Grant fuit de la curtesie le 
not suffüciently appreciated in its | * Roy Henry le primier, que touts 
bearing on the early history of | ** ceux qi survivissent lour femmes 
English law from the fact, that the | ** dount elles ussent conceives 
English editions of the book are | * tenussent les heritages lour fem- 
scarce and not attractive in form, | ^ mes a touts jours. Ch. i,. 
being in duodecimo, without any | Sect. III. Mirroir des Justices. 
index or table of contents. We 


have ourselves had to make use of 3 L''Ancienne Coutume de Nor- 


a German edition published as an | mandie par William Laurence de 


appendix to the'Englische Reichs | Gruehy. Jersey, 1881, ch. xxi, De 
und  Rechtsgeschichte von Dr. Impeditione viri viduati. 
George Phillips. Berlin, 1828. 
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guardianship of the children by his first marriage as 
well as the usufruct of their inheritance during his life- 
time, and in this respect the Lex Angli» followed the 
rule of the civil law as laid down in a constitution of 
the Emperor Leo A.D. 468. * Patres igitur usumfructum 
* maternarum rerum, etiam si ad secundas miprave- 
* rint nuptias, sine dubio habere debebunt, Cod. vi. 
« Tit.lix, 6 4^ Ifit is permissible to conjecture what - 
may have been the origin of the tradition preserved in 
the Mirroir des Justices, we venture to suggest that . 
King Henry I. may have modified the Norman law by 
engrafting on it the more liberal provision of the Roman 
law in respect of the husband enjoying for his life the 
usufruct of his first wife's property, notwithstanding he 
should marry & second time. On the other hand if we 
seek for light in the Barbaric Codes !, they seem to have 
given to the husband who has married an heiress and 
has had offspring by her, &à right of succession in full 
property to the inheritance of his wife, whereas the 
Lex Anglie had & feudal element in it, from which it 
derived its name of 'Curialitas Anglica Sir James 
Craig? discusses the motive of the law, * Curialitas ob 
" peverentiam prioris matrimonii, quod quis cum uxore 
* herede contraxerit ne ea mortua ad egestatem 
* maritus reducatur. Angli Curialitatem Anglicam vo- 
* cant, quasi ea apud solos Anglos locum haberet, sed 
* falluntur, nam apud nos et Normannos huic curia- 
* litati locus est, imo ejus origo ex Jure Civili non 
* incommodo deduci potest, ex Constantini enim re- 
'' scripto sancitum est, ut hereditatis matern: pater 
* usumfructum, filii proprietatem haberent, cum antea 
* libera permitteretur patri dispositio de omnibus eis 
* bonis, qure per matrem ad liberos devenissent We 


! Lex Alemannorum Tit. xcii. ? Jus Feudale L. ii, ch. 19, 
(93), Corpus Juris Germanici An- | $ 4. 
tiqui. Walter. Berolini, Tom. I, 
p. 228. 
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- have here also à clue to the source of the law of the 
Alemanni, which was founded on the Code of the 
Western Empire asit existed before the legislation of 
Constantine But neither the Theodosian Code nor 
the Code of Justiniam supply us with & clue to explain 
the origin of the term *curialitas." We must have 
recourse to the institutions of feudalism, if we would 
understand the meaning of the phrase '" tenens per 
* eurialitatem," or as it has been rendered in English, 
* tenant by«curtesy." ^ Curialis was & term borrowed 
from the Roman law, and inasmuch as *ceuria" was tho 
feudal designation of the lord's court, so *curialis " was - 
the designation of à member of it. It& would appear 
that under the feudal law system it was one of the first 
duties of & husband who had married an heiress to attend 
fhe lord's court as the representative of his wife, and to do 
suit and service to the lord in respect of his wife's estate, 
and thus he came to be recognised as the tenant of that 
estate, and was designated as tenens per curialitatem." 
How the term " curialitas" has come to be rendered by 
the English word ** curtesy " belongs to another inquiry, 
which we do not propose to undertake, but the word 
*eurialitas" is employed by Bracton in the present 
volume (p. 20). Thus Bracton in his treatise on war- 
ranty says of a pérson, whom the king ought to warrant 
* et ideo dicere poterit ille, cui rex  warrantizare 
* debet, cum qusdam curialitate, sic quod sine rege 
* respondere non poterit, &c" We have rendered the 
word * curialitas" in this passage by the English word 
* eourtliness " to distinguish it from the *curtesy" of 
the feudal law, which contained an element of respect 
or reverence in iis original meaning, which has been 
discarded in the ordinary use of the word in the present 
day. lt may be worth while for the reader to compare 
what Bracton says in his treatise de acquirendo rerum 
dominio in the fourth paragraph of the seventh chapter, 
with the statute 13 Edw. L, De donis conditionalibus, 
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as Bracton's text foreshadows the legislation of Edw. I. 
whereby limitations might be set to the operation of 
the Lex Anglise at the will of the donor of a maritage. 
(vol.i,p. 177. Sir William Blackstone represents the 
introduction of tenancy by curtesy to be a consequence 
of feudal tenure. * For if," he says, **a woman seised of 
* lands hath issue by her husband, and dies, the hus- 
* band is the natural guardian of the child, and as such 
* js 1n reason entitled to the profits of the land in order 
* to maintain it, for which reason the heir apparent of 
* & tenant by the curtesy could not be in ward to the 
* lord of the fee, during the life of such tenant. As 
* soon, therefore, as any child was born the father 
* began to have a permanent interest in the lands, he 
* became one of the pares cwriis, did homage to the lord, 
* and was called tenant by the curtesy 4n4tiate, and this 
* estate being once vested in him by the birth of the 
* child was not suffered to determine by the subsequent 
* death or coming of age of the infant." "The author of 
the Conrmentaries of the Laws of England has, however, 
failed in the above passage to distinguish between doing 
fealty to à lord, and doing homage to him. It was & 
cardinal principle of the feudal law that homage should 
not be done for a tenement not held in fee, but an oath 
of fealty might be taken for it, and services might be 
done for it, without homage being exacted. 

It has been observed by Selden in his Dissertatio ad 
Fletam, C. iii, that in many of the quotations, which 
Bracton has made from the digest of Justinian, thero are 
errors, which are sometimes to be referred to the scribe 
of the MS. which has been followed by the printer, and 
sometimes to the compositor who has misread the MS. 
We have also remarked, vol iii, p. 174, note 1, that the 
misrecital of a passage on theCodeor Digest may be atttri- 
butable in some places to the fact that Bracton had 
before bim a text differing somewhat from the Florentine 
text of the Corpus Juris. There is however in the trea. 
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tise on Exceptions, ch. xiii, $ 5., p. 236, an instauce of à 
quotation from the Digest, the text of which is so cor- 
rupi, that we can only account for it by the supposition, 
which we have ventured to make elsewhere, that this 
ireatise still &awaited from the master's hand .a final 
revision of thetext, which for other reasons must be re- 
garded asincomplete. In this particular instance Bracton 
cites the Roman procedure in a cause of adultery as 
furnishing & principle by analogy which should govern 
the procedure in & cause of prohibition, viz., that it does 
not follow, because the ecclesiastical judge has improperly : 
allowed & party to institute à cause in his court, that 
the party so instituting the cause is to be punished, or if 
there be more than one judge and one has failed to 
purge himself, that the others ought to be thereby dam- 
nified so as to be prevented from defending themselves 
and their cause. The analogy set up by Bracton would 
seem to be rather strained. But by the Roman law as & 
simultaneous prosecution of an adulterer and of the 
married woman, with whom he was charged with com- 
mitting adultery, was not permitted, the prosecutor had 
his option as to which he would first prosecute, or pro- 
ceedings might be instituted against the parties sepa- 


rately by different prosecutors. Braeton accordingly cites 


the provision ofthe Lex Julia de Adulteriis, under which 
the man charged with adultery might be condemned 
before & careless judge on false evidence, whilst the 
woman being tried before a more serupulous judge might 
be acquitted, and so he argues that the ecclesiastical 
judges might be condemned for contemning the king's 
letters of prohibition, without their condemnation pre- 
judieing the defence of the party, who may have brought 


' his ease into their court. The passage as ib stands in 


Tottell's text is not quite intelligible, but we have sup- 
plied in the note a text which is evidently that which 
Braeton intended to cite in support of his position, that 
the party who has brought his suit ihto an ecclesiastical 
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court ought not to be punished, because the judge has 
with knowledge entertained it improperly. 

Another very singular reading occurs in Tottell's text 
in the course of Chapter xii. about the middle of the third 
section. "The passage is as follows: *Item incipit tale 
* tenementum esse laicum feodum et non ante, quod 
* non erit de decimis, cum semel efficiantur esse laicum 
.* feodum, nunquam reincipient esse decim:e, et hzec vera 
* sunt secundum Biastos f. 409 b." If it be assumed for 
the moment that the editor of Tottell's text has followed 
accurately the text of à particular MS. we are here intro- 
duced to & writer on a delicate point in the conflict oflaw 
between the ecclesiastical and the civil courts of the realm, 
whom Bracton seems to regard as of high authority, but 
whose name would have been lost to posterity, ifit had not 
been preserved in this passage. We may be unreasonably 
sceptical as tothe existence of any such writer as *Biastos," 
and from & comparison of the readings of various MSS. 
we are disposed to think that the reading of the MS. 
which Tottell's editor had before him was '* secundum B. 
* et alios" Other MSS. present other readings. "Thus 
MS. Rawl. C. 159 has * versus B. et alios," whilst MS. 
Reg.9. E. xv. has * versus R. et alios" On the other 
hand the Glastonbury MS. which is No. 21,614 amongst 
the additional MSS. in the British Museum, has the 
reading *secundum regem et alios," which is also the 
reading of MS. Hobhouse, in Lincoln's Inn library. Fleta 
unfortunately afford us no assistance, None of theread- 
ings, however, which are for the most part rendered 
obseure by contractions, are altogether satisfactory, and 
after all we may be endeavouring to give life to & phan- 
tom in suggesting & possible explanation of a supposed 
reading *secundum B. et alios" Assuming, however 
that Bracton may have made such & reference, it 
would be an interesting fact, inasmuch as Azo, whom 
Bracton deservedly regardod as & master of high authority, 
frequently quotes passages from the Gloss writers denot- 
ing them simply by the letter B. meaning thereby Bul- 
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garus, who was one of the famous four doctors of the 
University of Bologna and perhaps the most illustrious 
of them, as may be inferred from his surname of * Os 
aureum," Bulgarus was à pupil of Irnerius, who founded 
the school of the Glossatores, and he as wel] as Martinus, 
another of the four doctors, are frequently cited by 
Azo, in his Summa on the Code, with which work Brac- 
ton has avowed himself to be familiar. "We are indebted 
to Savigny for the further information, that Bulgarus in 
his glosses frequently cited the Decretum Gratiani, a 
remarkable fact, inasmuch as the Legists and the Canon- 
ists were already separated into two different schools, 


 &nd that the glosses of Bulgarus are always signed with 


the initial letter B. in distinction from the glosses of other 
jurists, whilst the glosses of Martinus were distin- 
guished by the letter M. JBulgarus died in 11066. 
That both Bulgarus and Martinus were quoted as autho- 
rities in the law school of the University of Oxford may 
be inferred from the glosses appended to the work of 
Magister Vacarius, which was composed by that eminent 
teacher of law for the use of the poor students at Oxford. 
At what precise period Vacarius composed his work *' in 
* usum pauperiorum " cannot be laid down with cer- 
teinty further than that it was subsequent to A.D. 1149, 
in which year according to the chronicle of Robertus de 
Monte Vacarius commenced his lectures in the University 
of Oxford. At the same time the fact that the Decretum 
Gratiani is frequently quoted in the glosses of Vacarius 
points to à period later than 1151 as the time, after which 
his work was completed.  Vacarius is believed to have 
died in England at an advanced age. He is mentioned in 
a, Decretalletter of Pope Alexander III. of the year 1164 
as à commissioner to examine & question of marriage, and 
in another Decretal letter of 1170 he is mentioned as 
one of two canons of Canterbury Cathedral, who were 
in attendance on Archbishop Becket,so that it is not 
improbable that after the death of King Stephen in 1154, 
who had proseribed the professor's lectures at Oxford 
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Vacarius may have resumed them. On this hypothesis 
his work, which was entitled *liber ex universo enu- 
* eleato jure exceptus et pauperibus preesentim destina- 
* tus," may have been completed sometime after the De- 
cretum Gratiani had been in circulation. However this 
may be, there is no doubt that the traditions of the 
.teaching of Vacarius were still preserved in the law 
school of Oxford when Bracton himself frequented them, 
if he did not at one time himself assume the professor's 
hood which Vacarius had worn. It is thus possible 
that in the present passage, whilst drafting his treatise 
on Exceptions, Bracton may have noted down a reference 
to Bulgarus as an &euthority, that the tithes of crops after 
they had been severed and sold ceased to be & subject of 
ecclesiastical cognizance, and became chattels over which 
a lay court might properly exercise jurisdiction. PBracton 
in & passage & little further in Chapter xvi., p. 258, says 
that jurisdiction is sometimes changed from jurisdiction, 
thus, when things have been tithed, chattels become from 
lay things spiritual things, and so the secular jurisdiction 
is changed into a spiritual jurisdiction. Likewise con- 
versely when tithes have been sold and transferred to 
another person, they recommence to be a lay chattel. 
We now approach the end of Bracton's work, respect- 


ing which we have already said thab it has evidently 


not been completed in accordance with the author's 
original design, inasmuch as he has promised (fol. 394 b.) 
to treat in à future chapter of trial by battle or by the 
Great Assise, which he has omitted to do, and which 
subjects would in due course have been discussed, after 
the chapteron Exceptions. We are not disposed to go so 
far as Mr. F. M. Nichols, in his introduction to his 
excellent edition of Britton, p. xlv., where he says that 
the three last chapters of the printed book of Bracton 
. appear to be a fragment not connected with the matter 
immediately.preceding. The thirty-third chapter, which 
is the last, is we think justly open to this observation. 
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But the thirty-first. and thirty-second chapters seem 
rather to be of & supplemental character, each of them 
being connected by an introductory phrase with matter, 
if not immediately preceding, at least to be found in à 
preceding part of the fifth book. They have for 
instance reference to the subject of Defaults, and would 
properly be introduced prior to discussing the (24s com- 
testatio. "Thelast chapter however upon mixed actions 
has but à very slight relation to the preceding chapters, 
and has as little logical connexion with them as the chap- 
ter ^ de officio judicis" at the end of the fourth book of 
the Institutes of Justinian has with the preceding portion 
of the Institutes. In fact the subject of mixed actions 
hasbeen discussed in its proper place in the third book of 
. Bracton, of which the first treatise is entitled * De actioni- 
bus," and in which the subject of * actiones mixtis" is 
treated of in Chapter iii, $5. It may indeed be justly 
said, that the first paragraph of this last chapter of 
Bracton's work is but a repetition of what he has 
already more fully diseussed in the chapter above 
referred to of his third book. t is, however, a singular 
coincidence that Bracton's work, as 1t has come down to 
us in the most complete MSS., should end with a chapter, 
whieh marks in an especial manner the influence of the 
Roman jurisprudence in developing the law of England, 
. and in releasing it from the coils of feudalism in spite of 
the preponderating power of the Barons, who in many 
respects kept in check both the Crown and the clergy. 
The reader will carefully bear in mind that we make a 
clear distinction between the Roman jurisprudence and 
the Roman law. The Barons of England may have 
with reason declined to bend their necks to the yoke of 
a law,to which they were not consenting parties, but 
they could not with equal reason object to the judges of 
the Crown acquiring at the best sources a knowledge of 
what was just or unjust, that .they might themselves 
tward in the King's name justice to those, who sought 
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it at their hands "juris enim prudentia agnoscit, et 
* justitia tribuit cuique quod suum est." 

Bearing in mind the contents of the two first books of 
Braetons work and the Roman element of the last 
chapter of his last book, we need not be surprised that 
the learned M. Houard ! in his well known Treatises on 
the Norman Customs published in England between the 
eleventh and the fourteenth centuries, has omitted 
Bracton's work from his collection, as being the work of 
à writer who had corrupted the law of England, but we 
may justly feel astonished after such & declaration on 
his part to find that M. Houard has admitted Fleta and 
Britton into his collection, the former treatise being little 
more than an abridgement of Bracton, whilst the latter 
has recoined, as i& were, the most useful portions of 
Bracton, and where it differs from Bracton, departs even 
further from the feudal law-system then Bracton's own 
work. "There is, it may be admitted, a principle more 
than once enunciated by Braeton under the form of the 
phrase * Conventio vincit legem," or as it has been 
Anglicised * covenant conquers law," which was calculated 
to sap the foundations of Feudal Tenure, and which was 
embodied in the legislation of King Edward I, whose 
most trusted advisers were lawyers. The English 
Justinian, as he has been termed, with the aid of his 
suecessive chancellors Robert Burnell and John Langton, 
and his successive chief justices Ralph de Hengham and 
Gilbert de Thornton, resolved to sanction by statutory. 
enaetments the larger liberty of donation in respect of 
land, which had been affirmed by the judgments of the 
king's justiciaries during the reign of his predecessor, and 
he further thought it wise to substitute the letter of 
written law for the flexible spirit of unwritten custom. 
Edward I. had in fact to secure by legal definitions the 


! Houard (David), Traités sur les coutumes Anglio-Normandes, &oc. 
4 vols., 4to. Paris, 1776. 
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ground whieh had been won from feudalism by the 
king's justieiaries since the reign of Henry II. and to 
establish throughout the kingdom a symmetrical adminis- 
tration of justice between his subjects. There can be little 
doubt that the labours of Braeton must have facilitated 
very much the work of codification, which Edward I. 
initiated. It may be the fact that the legislation during 
the reign of Edward I. was dictated by motives of self 
interest on the párt of the Crown, but it was founded 
on an enlightened view of the Crown's interest, and . 
whilst his legislation tended to restrict the action of the 
manorial courts and even of the county courts, he 
improved both the law and the procedure of the king's 
courts, and secured to his subjects a regular and settled 
judicature, which more than compensated them for any 
increased expenses on the part of the suitor We have 
already in the introduction to vol v. explained the 
process of change, by which questions of proprietary 
right were gradually withdrawn from the cognisance of 
the manorial courts and came to be heard in the first 
instance in the county courts. On the other hand the 
jurisdiction of the county couris was in its turn limited 
by-statute, and it was also competent for the claimant 
or the tenant in any plea of right to petition the Crown 
for & writ to transfer the cause from the court of the 
county to the king's court. Iti must not, however, be 
supposed that the improvement of the procedure of his 
inferior courts was neglected, whilst the procedure of the 
king's court underwent such great amendment. There 
are two treatises which are little known in the present 
day; but which are printed as an appendix to Lord 
Chancellor Fortescue's work De laudibus legum Anglis. 
They are entitled respectively Hengham Magna and 
Hengham Parva, of which the former treatise, unfortu- 
nately only a fragment of a larger work, was composed 
after 54 H. III (A.D. 1270). We may observe by the 
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way that Hengham Magna supplies us with a confirma- 
tion of the view, which we bave expressed in the intro- 
duction to vol. v., p. lviii, that the so called Statute of 
Leap Year, which is contained in Liber Segec. Westmon x., 
fol. 226, with à testimonium clause '* Quarto die Junii 
* Ànno regni nostri quinquagesimo quarto," was & 
royal writ addressed to the king'sjusticiaries. It is cited 
p. 18, * Teste consilio domini Henrici Regis ac brevi suo 
* inde directo justitiariis suis de Banco anno regni 
* yegis Henrici," l. iii, and probably led to the appoint- 
ment of its author, Ralph de Hengham, to the office of 
Chief Justice of England in the first year of the reign of 
Edw. L, when he had only attained his thirtieth year. 
We have alluded in the introduction to vol. iv., p. xxxiii, 
to the circumstances, under which Ralph de Hengham 
was deprived of his office of Chief Justice of England. 
If his offence was simply that of having altered a record 
of his court whereby a poor defendant was ordered to pay 
a fine of 6s. 8d. instead of 13s. 4d., we can understand 
his deposition from his office to have been an excusable 
act of severity in à reign in which it was thought to be 
of the highest moment to enforce & strict respect For the 
letter of the law, although its disregard. might not have 
been prompted by any corrupt motive. Such we con- 
ceive to be the explanaüon of the deposition of the 
Chief Justice, if he was not sacrificed to popular clamour 
or to political intrigue, for on no other explanation can 
we account for his restoration to the king's favour, and 
his re-elevation to the office of Justice Itinerant, 
and ultimately to the office of Chief Justice of the 
Common Pleas in 29 Edw. L, which office he continued 
to hold in the reign of Edward II. That Ralph de 
Hengham had been brought up at the feet of judges of 
the same school of law as Bracton may be inferred from 
the fact, that acecording to the print of his work he 
quotes on three occasions the opinion and on one occasion 
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& judgment of Henrieus de Bathonia, with whom 


Dracton was associated as a Justice Itinerant on several 
assises. 

Selden, however, seems to think that on three of 
these occasions he has quoted passages from the work of 
Henrieus de Bracton himself, a suggestion which may 
be well founded, if it should happen that in the original 
manuscript the name of the justiciary in question was 
written in & contracted form.  Selden had several MSS. 
of Hengham Magna before him, and he found various 
readings in them, some of which were evidently interpo- 
lations by à hand more recent than Hengham's. "This 
suggestion of Selden's gives rise to another question, 
namely, &t what time the Latin Summa of Bracton was 
recognised as his work. We use the term Summa, as it is 
under that modest title that Bracton describes his work, 
no doubt after the example of Azo, whose * Summa" 
he quotes under that name. Ralph de Hengham also 
entitles his first work *Summas Magna." His second 
work, * Summa Parva," is a work of minor importance, 


:and was composed after. the Statute of Westminster 


the Third (18 Edw. L). It is remarkable from its mode 
of citing authorities, as instead of citing judgments of 
the king's justiciaries, as Bracton does, it cites on all 
occasions statutes of the king's reign, as if it were 
intended to familiarize the reader with the statutory 
modifications, which the Common Law had recently 
undergone. If Selden's conjecture should be well 
founded, Ralph de Hengham's Summa Magna contains 
an earlier recognition of Bracton's authorship than tho 
letter, which preserves the history of the loan of his 
work having been made by the Lord Chancellor Burnell 
to the Archdeacon R. de Scardeburgh on Candlemas Day 
(2nd Feb.) 1277. "The archdeacon's letter of acknow- 
ledgment styles it *librum quem dominus Henricus 
* de Breton composuit. It would thus appear that 
the mode of writing the name of the author, which in 
Kk 2657. e 
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the legal records of the reign of Henry III. is spelt Bracton 
or Bratton, was in the early years of Edward the First's 
reign giving way to the softer form of Breton, which 
the Lord Chancellor Burnell, who was more familiar 
with the French tongue than with the dialect of the 
West of England, seems to have countenanced, if he did 
not introduce it. It is by no means improbable that the 
French treatise, known in the present day as Britton, 
was drawn up under the eye of the Lord Chancellor 
Burnell himself by one of the clerks employed in the 
legal service of the Crown, and that it was originally en- 
titled * Brettoun " or * Bretoun," with the accent on the 
last syllable, for so the name is spelt in two of the most 
ancient MSS.! to which a title is either prefixed or 
appended in the French language. On the other hand 
Gilbert de Thornton, of whom little is known, except 
that he succeeded to the place of Chief Justice of Eng- 
land after the deposition of Ralph de Hengham in 1289, 
and that he outlived Lord Chancellor Burnell, appears 
to have made or caused to be made after the Lord 
Chancellors death & Latin abridgment of Bracton's, 
work, to which Selden vouches thai he saw prefixed the 
title * Summa de legibus et consuetudinibus Anglice & 
* magistro Henrico de Bryctona composita tempore 
* yegis Henrici filii regis Johannis." It was no doubt 
after Thorntons example that the numerous Latin 
abridgments of the original work of Bracton have been 
made, some of which observe the arrangement of the 
treatises which Tottell has followed, and which we are 
disposed to think was the earliest arrangement of his 
work, whilst others are divided into capitula, of which 
the Ashburnham MS. may be taken as & striking 
instance, or into centwrice, of which we havean example 


! Cambridge University MS., Gg. V. 12, and Harleian MS. No. 324 in 
the British Museum. 
? Now in the British Museum. 
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in the Fletewood MS. in the Bodleian Library, Oxford. 
That there is no MS. now in existence which can claim 
io be in the handwriting of Bracton himself hardly 
requires to be asserted, for we now know that Bracton 
was dead in 1268, whilst there is good reason to believe 
that he ceased to write after 1258, when he was required 
to return to the Archives of the Exchequer the Rolls of 
Martinus de Pateshell and Willielmus de Radleye. 
We may here take notice of à correction which we have 
been enabled to make in the text of Tottell's edition 
(fol. 419), where he cites & certain judgment as delivered 
by William de Ralegh in a Nottingham Iter, in 30 
Henry III. (A.D. 1246). It was difficult ab firstesight 
not to suppose that there had been here either an error 
on the part of the printer of Tottell's edition or an error 
on the part of the scribe of thé MS. which 'Tottell's 
editor has followed, inasmuch as William de Ralegh 
ceased to act as a justiclary of the Cfown after his 
consecration to the see of Norwich in 1239. Still 
further, after his subsequent election to the see of Win- 
' ehester in succession to Peter de Roches, in 1243, Wil- 
liam de Ralegh was most obnoxious to the Crown, and 
died abroad in 1250, having failed to regain the favour 
of the king, who had destined the bishoprie of Win- 
chester for William de Valence, the uncle of Queen 
Eleanor. 'T'wo of the best manuscripts, which we have 
consulted, namely, MS. Rawl. C. 159, in the Bodleian 
Library, and MS. Reg. 9 E. XV., in the British Museum, 
agree in the reading *ut de itinere R. de Turkeby, (or 
* R. de Thurkeby,) anno regni regis xxix. in comitatu 
* Nottingh." (fol. 419.) Roger de Thurkelby is evidently 
the proper reading in this place. He was an eminent 
judgé, and held cireuits in 28, 29, and 30 Edw. I., and 
heis the only one of the king's justiciaries, with the 
exception of Henricus de Dathonia already alluded to, 
whose name is mentioned by Chief Justice Hengham in 
his Summa Magna (p. 72). 
! e 2 
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We have alluded to the Ashburnham and Fletewood- 
MSS. as exceptional MSS. as regards the arrangement 
of their contents. The Fletewood MS. has already been 


deseribed in the Introduction to Vol I. We have 


recently had an opportunity of inspecting the Ashburn- - 


ham MS, which was formerly in the Stowe Collection, 
and is described in O'Connor's Catalogue of the MSS. 
at Stowe under No. 722 as differing considerably from 
the print of Bracton. It is & folio of 202 leaves, 
measuring 131 x 84i inches, written on parchment in 
double columns in à court hand of the latter part of 
the 18th century, with & table of contents prefixed to 
it. Some leaves of the MS. are deficient, and the text 
ends with the words, *sed habebit alium diem per 
* spacium xv. dierum ad minus ad capiendum ciro- 
* graphum suum, ut infra totum illud tempus possit, 
* qui jus —" . On referring to the text of the present 
volume, p. 444; it wil be found that these words occur 
near the end of Chapter xxix, $ 1, and that the ad- 
dition of the words * habuerit, apponere clameum suum," 
as in Tottell's text, completes the sense of the inter- 
rupted paragraph. The table of contents is apparently 
in the same handwriting as the text, commencing with 
the title, * Capitula de eo quod dicitur que sunt regi 
* pecessaria." This table of contents is divided into 
seventy sets of capitula, each set being again subdivided 
into paragraphs. "There have also been introduced in 
red ink at the top of each page of the text Roman 
numerals, which divide the work into xvi. books, of 
Which division, however, no notice is taken in the tablo 
of contents, and it may be presumed that this division 
into books has been made by a later hand. "The six- 
teenth book, which corresponds with the seventieth 
cápitulum, commences with the subject of Exceptions, 
and according to the table of the contents of the capi- 
tula must have contained sixty paragraphs, but it breaks 
off, as already stated, near the end of the forty-second 
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paragraph, which is headed, * De exceptione que com- 
* petit tenenti ex taciturnitate ipsius petentis vel ali- 


.* eujus antecessorum suorum." "This heading is some- 


what fuller than the heading of the corresponding 
paragraph of the print of Bracton, viz., * Exceptio ex 
* taciturnitate, quod. clameum non apposuerit." 

The conclusion to which an examination of the various 


MSS. seems to point is that they may be classed under . 


three general heads :—(1.) MSS. of which the text fol- 
. lows the division into books and the arrangement of the 


subjeets adopted in Tottell's print of Braeton. (2) MSS. 
of which the text is abridged, but in other respects follows 
the order adopted in the print. (3.) MSS. in which the 


ment of them. We are also disposed to think that 
there is internal evidence in the text of the print, that 
the arrangement of the subjects, as there adopted, was 
contemplated by the writer of the work. The fact, 


Which we have contributed to bring to light, that Hen- 


ricus de Bracton died in the autumn of 1268, enables us 
to reject with confidence certain interpolations in the 
text, as, for instance, the interpolation in the writ of 
mortdancester, fol. 283 b, which refers to an alteration 
made in the writ in the reign of Edward I. and could 
not have been made by Bracton's hand. On the other 
hand, the same fact is not equally conclusive against 
other interpolations, as, for instance, the case of Peter of 
Savoy, fol. 159, cited in the print of Bracton as having 
been heard before the king at Westminster in the Ex- 
chequer in 46 H. III., but which does not appear in 
several of the earliest MSS. We have already men- 
tioned the circumstance of Bracton having been required 
to send back to the archives of the Exchequer the Rolls 
of Martinus de Pateshell and Willielmus de Radleye in 
1258, and that he probably on that account and for 
other reasons discontinued his work in that year, other- 


N 
* 


. Writer has adopted an independent arrangement of the | 
. Subjects, although he has kept in view Bracton's treat-. 


[xvi INTRODUCTION. 


wise it is difficult. to account for his silence as to the 
alteration made in the law as to homicide per nfortu- 
TWWwn. by & statute of 43 H. LIIL. (1259), to which he 
makes no allusion in fol. 135, where he states that in 
certain parts of the realm it was customary to punish 
homicide per infortunium as murder, which he considered 
not to be just, and which in facet was subsequently for- 
bidden by the statute above mentioned. "This is more 
espeelally deserving of note, inasmuch as the statute of 
1959 was subsequently published in à Close Roll of 1260 
and in & Patent Roll of 1262, and its provisions were 
re-enacted in the Statute of Marlbridge (1267), when 
Henrieus de Bracton was discharging the duties of a 
justice itinerant. No notice has been taken by Bracton 
of this important alteration in the law, which is noted, 
however, in the later text of Britton (L. i. ch. vii). 
A volume of the Year Books of the reign of king 
Edward III. (years xi. and xii) has very recently been 
; issued, being the last of the works undertaken by the 
late Mr. Alfred J. Horwood, as part of the Rolls series, 
which he did not however live to complete, and which 
has been carried through the press by Mr. Luke Owen 
. Pike, of Lincoln's Inn. Mr. Pike, in his preface, has 
noted several cases illustrating the changes which had 
been worked in the English law of marriage since the 
time of Bracton, more particularly as regards the rule of 
the canon law that divorce for eonsanguinity or affinity 
was not allowed to bastardize the issue of the marriage 
born prior to the divorce. This rule, which was recog- 
nised by the king's courts in Braeton's time, seems to 
have been first undermined by judicial decisions in the 
reign of Edward IIL, and io have been finally over- 
thrown by a judgment in the reign of Edward IV. 
(Year Book, Hil. 18 Edw. IV. No. 28) Littleton, 
amongst others on that occasion, doubts, but he inclines 
to the opinion that where there had been a divorce for 
consanguinity the issue was bastard, but although he 
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had doubts in. the matter, his great commentator, Lord 
Coke (Coke upon Littleton, 235 a.), seems to have for- 
gotten that the earlier lawyers accepted the canon law 
on the subject as the law of the land. Mr. Pike has 
noted two other cases, which illustrate the collateral 
effects of the statute of Merton, A.D. 1236, as regards 
the bastardy of children born prior to the marriage ol 
their parents, namely, that the king's courts ceased to. 
refer such cases to the court of the ordinary for its : 
determination whether the offspring was bastard or 
legitimate, and that the Xking's courts thenceforward 
exercised exclusive jurisdiction in such matters, inas- 
much as the question involved in the inquiry was to be 
decided in conformity with the law and custom of 
England, and not in pursuance of the canonlaw. Mr. 
Pike, in accordance with the prevalent notion on the 
subject, considers that the bishops of England attempted 
at the council of Merton to introduce into England for 
the first time the canon or civil law on the subject of 
the legitimation of offspring by the subsequent marriage 
of their parents. The Editor, however, has ventured to 
suggest a more reasonable explanation of their conduct, 
namely, that they were endeavouring to' restore a con- 
dition of things, which had been the law of England in 
the reign of Henry IL, and had been superseded by a 
judgment of Richard de Luci, the Great Justiciar (supra, 
p. xxxiv.), and that upon the refusal of the magnates to 
entertain their proposal, the bishops resolved to abandon 
their jurisdiction in such cases, rather than to make a 
return to the king's writ, which would be inconsistent 
with the rule of the canon law, eonfirmed as it had 
recently been by a decretal letter of pope Alexander III. 
addressed to the bishop of Exeter. | 

The Editor has to thank Dr. W. H. Stevenson, the 
author of * The Records of the Borough of Nottingham," 
for calling his attention to two facts, namely, that the 
eustom of the borough of Nottingham confirms his 
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remark that the liberty of bequeathing their tenements 
by will was enjoyed generally by the burgesses of our 
ancient boroughs ; and, secondly, that the Scandinavian 
law-system furnishes us with a clue to explain the 
mysterious * sachabor,". or **sakaber," of Bracton, which 
oecurs in vol. ii, pp: 510, 540 (fol. 150 b., 154 b). 
Neither Britton, l. l, ch. xvi, who renders into French 
the word as *sakebere,'! nor Fleta, l. i, ch. 38, who . 
renders it into Latin as * sacborgh," nor the Year Book 
of 30 and 31 Edw. I. Appendix IL, p. 545, which ex- 
hibits *sacrabare," throw any real light upon the origin 
of the word or upon its true meaning, and the Year 
Book is an instance how rapid had been the corruption 
of the word after the lawyers had lost touch of its 
original sense. "The Editor has already, in & note to 
vol. ii. p. 511, called attention to Grimm's interpretation 
of the old German word * sachibaro," which was used to 
denote & kind of local legal assessor, whose business it 
was to advise the unlearned members of the court, and 
has observed that Bracton employs the word *sacha- 
* bor" in quite another sense. Dr. Johannes C. H. R. 
Steenstrup, in the fourth volume of his valuable work 
on the Laws of the Northmen, published in Copenhagen 
in 1882, gives us reason to believe that we are to look 
to the Seandinavian codes for an explanation of the 
word in the sense in which Bracton uses it in the above 
passages. In the Norse Icelandic law-language a plain- 
tiff in a suit is said * bera sakar à einum,"! and the 
plaintiff is called * sakarabéri. Dr. Steenstrup quotes 
passages from various Sagas in illustration of this use 
of the word *s&karabéri" and observes that we have 
evidently in the word *sakarabéri" not merely a word 


! Cf. Cleasby and Wigfüsson's | * saker" is the genitiv of *sok," 
Icelandic Dictionary. In Danish | and **sakaráberi" means literally 
* sog" has still the meaning of an | the bearer of a suit. 
action or a& suit. In Icelandic 
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that resembles the English term * sakaber," or * sacha- 
* bor," as used by Bracton, but a word that fulfills the 
meaning assigned io ib by him, namely, a prosecutor to 
whom the thing stolen had belonged, * et insecutus 


" " fuerit per aliquem, cujus res illa fuerit, qui dicitur 


* gachaber," fol 150 b. Dr. Steenstrup is disposed to 
ihink that the same word may also be traced in the 
Seoteh law, * Quoniam attachiamenta sunt principia et 
* origo placitorum de wrang et unlaw, que prosecuta 
* sunt per sacreborg, ideo de attachiamentis est incho- 
* agndum." Acta Parliament, I. 283, Record Commission. 
The identity of sacreborg with the *sachabor" of 
Bracton is also suggested by an ancient fragment of 
Seotch law edited by the same Commission, p. 379, 
which under the head of * De Foro ubi aliquis atta- 
* chiatus est,' provides * Quod ubi aliquis attachiatus 
* est per seciam partis e& debitum fuerit contractum 
* sive commissum, ibi debet pati judicium." 

The Editor has also to thank Mr. A. S. Wait, of 
Newport, New Hampshire, in the United States, for 
calling his attention to an inadvertence on his part in 
the rendering into English of a passage in Bracton's 
treatise * De acquirendo rerum dominio," where Tot- 
tell's edition (Lib. IL, c. ii, $ 4) exhibits the text, *E 
* econtrario autem, si quis de suo in alieno solo zdifi- 
* eaverib malà fide, materiam presumitur donasse, si 
* autem boná fide, solvat dominus soli precium ma- 
* terie et mercedem. fabrieatorum." The Editor has 
by inadvertence translated the latter portion of the 
sentence as if it had been written *solvat domino 
* soli precium materie oí mercedem fabricatorum.' 
The correction of the translation is fortunately obvious, 
but the sense of the translation when so corrected is not 
equally obvious, for there can be little doubt, as already 
intimated by a side-note, that  Bracton had before him 
on this occasion the text of the * Summa of Azo," which 
he quotes by its title in the next following paragraph. 
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On referring then to Azo, p. 1066, $ 39, it seems probable 
that an entire line has dropped out of Bracton's text. 
Azo writes thus: * Et e contrario, qui zedificat in alieno 
* solo de sua materia, siquidem malá fide, przesumitur 
* donasse, licet M. distinxerit an habuit £nimum donandi 
* an non. Si vero bonà fide, habet doli exceptionem, 
* mec aliter tenetur restituere, n?s? dominus soli precium 
"* materie solvat et mercedes fabrorum." The corre- 
sponding passage in the Institutes of Justinian, l. ii, 
tit. 1. $ 30, enters into more detail, and supposes that 
the builder of a house is in possession of the ground, 
, &nd has built his house upon it in good faith, believing 
. the ground to be his own, whilst the rightful owner 
of the ground has looked on in silence until the house 
has been completed, and then has made a claim to the 
ground and the house upon it. The passage in Azo in 
which he cites à distinction made by Martinus, one of 
the famous four doctors of the University of Bologna, 
simply denoiing him by the capital letter M, illustrates 
what has been already stated, p. lv., with regard to 
Bulgarus, another of the famous four doctors, that it was 
eustomary for civilians to cite the Glosses of Martinus 
and of Bulgarus, simply under the initial letters M. 
and B. 

The Editor has once more to express his great obliga- 
tions to Mr. E. Maunde Thompson, the keeper of the 
manuscripts in.the British Museum, for his courteous 
assistance on all oceasions in facilitating his collation 
of the MSS. of Bracton in the British. Museum, more 
particularly when it was necessary to compare certain 
contractions in them with the corresponding contractions 
in the Bodleian MSS. Itis not too much to say that 
in some of these instances the scribes themselves of 
the MSS. have most probably been themselves per- 
plexed as to the meaning of what they had to copy. 
The Editor has also to repeat his thanks to Mr. 
Willam Hardy, the Deputy Keeper of the Public 
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Records, who has from time to time allowed searches to 


. be made in various Rolls in the hope of finding evidence 


to eonfirm Bracton's references. The result, however, 
has been to show that Bracton is our sole authority in 
some cases for a judgment of the king's court, and in 
others for an ordinauce of the king's council Lastly, 
the Editor has to record his grateful appreciation of the 
liberality of the Curators of the Bodleian Library in the 
University of Oxford, who have permitted him to have 
the uninterrupted use of three of the MSS. of that 
Library, one of which, written in a curial hand, has been 
of the greatest service to him, whilst the other two have 
also been highly useful as representative manuscripts. 


. One of these latter MSS. is written in à monastic hand, 


having formerly belonged to St. Augustine's Monastery, 
Canterbury, and being, perhaps, the most ancient of the 
three. On the other hand, the third MS. exhibits the 
name of Bracton both at the commencement and in 
the text of the first chapter, whilst, although it maintains 
the division of the original work into five books, it is 
evidently an abridgment in many places of the text. 


In conclusion the Editor hopes that he may have con- 
tributed to dispel some of the obscurity in which the 
career of Bracton was involved at the time when Lord 
Chancellor Campbell composed his Lives of the Lord 
Chief Justices of England. No higher panegyrie can 
well be pronounced upon the Great Justiciary than what 
is expressed in the eloquent language of the Lord Chan- . 
cellor, which has been set forth at length in the Intro- 
duction to Vol. IL, p. Ixxiv. .À portion of his encomium 
may here be fitly repeated, as 3t contirms the view which 
the Editor has from time to time suggested. '* Whilst 
* we have," he says, * a minute account of the military 
* exploits of those who were employed in desolating the 
* world, we have no information whatever of the origin, 
* and very little of the career, of a inan, who explained 
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* to his savage countrymen the benefits to be derived 
* from an equitable system of laws defining and protect- 
* ing the rights of every class of the community,— who, 
* drawing his sentiments from the rich fountain of the 
* Roman Jurisprudence, expressed them in the Latin 
* tongue with a purity seldom reached by the imitators 
* of the Augustan age, and who was rivalled by no 
* juridical writer till Blackstone arose five, centuries 
* later." 


The Temple, 1883. " TnavERS Twiss. 
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TUR DE WARRANTIA. 


CaP. I. fol. 380 b. 


. De warranto vocato post visum 
. Quid sit warrantizatio . 
. Quis possit warrantum vocare e de qua 
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. Quare debeat Va ES 

. Quis voeari debet ad warrantizandum . 

. Si minor vocatus fuerit ad warrantum 

. Maritus vocat, uxorem ad warrantum quan- 


doque 


Cap. lI. fol. 381 b. 


. Quibus modis obligatur quis ad warrantizan- 


dum . 


. Si minor vocatus fuerit, UN Beton dt E 


ehartam vel aliud 


. Aliquando sine charte ostensione . 
. Aliquando per homagium 
. Si vocatus ad warrantum homagium nega- 


verit . 


. Per ehirographum et finem fatum 
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Item tacite vel expresse - .. : j . 

Si dominus capitalis, ad quem terra pervene- 
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sib hores, quia res transit cum onere 


. Si rex debeat warrantizare, dicere poterit 


quod sine rege respondere non poterit 
Quod nullus vocat regem ad warrantum, nisi 
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Car. III. fol. 382 b. 


. Quod warrantus debet designari proprio no- 


mine, si possit, vel quod tantundem valet 


.S8i warrantus de dote feloniam fecerit, et 


inter duos capitales dominos de eschaeta 
eontentio habeatur 


CAP. IV. fol. 383. 


. Sij quis warrantum vocaverit, qui sit sub 


potestate sua, licet auxilium petierit, non 
habebit auxilium 


. Item si talem, qui non fuerit sub potestate 


regis, sed ipsum producat, si possit . 


. Si warrantus fuerit infra libertatem alicujus, 


ubi non currit breve regis 


. Breve, si sine auxilio produei non possit 
. Si minor vocatus fuerit ad warrantum de 


dote vel in placito de recto, tune sum- 
moneatur custos ejus 


. S1 hzres, qui vocatus sit ad wananbm. 


nihil teneat de hsereditete materna, sed 
paraster suus, tune summoneatur uterque, 
sive heres fuerit major vel minor 
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his proper name, if possible, or what is equi- 
valent 
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CAP. V. fol 384. 


. Quod quis potest se essoniare 
. Si defaltam fecerit, cM d terra in manum 


domini regis 


. Breve ad capiendam terram in manum domini 


regis per defaltàm ad valentiam super 
warrantum. Magnum cape 


. Si terra petita fuerit in uno comitatu el 


terrà warranti in alio, tune fiat extensio 
per tale breve 


. Breve de capiendo terram pro defectu ; 
. Si de advocatione eeclesie vocetur warrantus, 


tune capiatur terra ad valentiam et es- 
timetur advocatio, ut sciri pus quantum 
capi debeat 


. Breve quod capiat tantum lerres queo sit de 


hereditate . 


. Si mulier dotem petierit et minor vocatus 


ad warrantum et custos defaltam fecerit, 


capiatur de terra minoris pro defectu cus- 
todis . 


. &1 minor vocatus fuerit ad waradiunr cum 


parastre, et uterque eorum defaltam fece- 
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Si plures warranti defaltam fecerint 
Si warranti manentes fuerint in diversis 
comitatibus, et pro ea parte, quam quili- 
bet tenuerit, facta prius estimatione 
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.Si warrantus ad seeundam summonitionem 


post captionem nec primo die nec secundo 
nec tertio nec quarto comparuerit 


. Quod petens ue seysinam per de- 


faltam 


. Cum tenens amiserit, quia warrantus non 


potest eum defendere in seysina sua, si 
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valentiam . 
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. Cape de terra warranti ad valentiam 
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. De viro et uxore, cum simul vocati fuerint 


ad warrantum, et alter ipsorum defaltam 
fecerit 


, Cum warrantus salles habeat duced onoHt 


cum defaltam fecerit primo die, secundo, 
tertio, vel quarto 


. Breve secundum judicium preodietum 
. Quod poterit quis amittere per defaltam, 


quam fecit primo die, sicut secundo, ter- 
tio, et quarto 
Ubi quietus recedit de warrantio, et terra 
petita capiatur in manum domino regis . 
Si petens defaltam fecerit offerentibus se liti 
quario die tenente et warranto, uterque 
quietus recedet . 
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. If the warrantor upon the second summons after 
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the fourth day 


. That the claimant shall recover sóyaine by 


default 


. When the tenant has lost Docnusa the warran- 


tor cannot maintain him in his seysine, if 
the warrantor has a tenement in the same 
county,let there be forthwith made com- 
pensation up to the value 


. If there be several warrantors, and some ave 


made default and others not 
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value . 


. Another writ for the same caption, but in a 
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. Of & husband and wife, wii they lias been 


vouched together to warrant, and one or 
other of them has made default . 


. When & warrantor has no exeuse, when he has 


made default on the first, the second, the 
third, or the fourth day 
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Car. VIIT. fol. 388 b. 


Si warrantus dicat quod warrantizare non 
debeat, quo casu oportet quod qui eum 
vocavit rationem ostendat, quare war- 
rantizare debeat, si warrantus contendere 
velit . : : ] 


. Confirmatio hreredis, cum ius ei Ee 


facit primam chartam convalescere, quie 
ab initio fuit invalida 


. Finis factus 
. Homagium ; 
. Homagium factum capitali domino de con- 


cessione medii 


CAP. 1X. fol. 389. 


. Cum warrantus warrantizaverit, suspenditur 


prosecutio contra tenentem, donec placi- 
citum de warrantia terminetur. 


. Non tenebitur warrantus ad majus excam- 


bium quam ad id, ad quod vocatus est 
ad warrantum 


. Si rex vocetur ad wüsranbani de dona nie: 


cessoris, quis sit antecessor regis viden- 
dum . 


. Si privata persona vocatur ad warum 


ratione charte sus, vel antecessorum suo- 
^ yum . 


. In quibus easibus non tenetur warrantizare . 
Exceptio quod donator nunquam fuit in scy- 


SIDA . 


. Quod non est liso es nec suus s fooffatus. 
. Non tenetur alüs hsredibus warrantizare 


quam illis, qui sunt in charta comprehensi 
secundum modum donationis 


. Ubi quis remisit ot quietum clamavit . 
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tier to become valid, which was from the 
begininng invalid 


. À fine made 
. Homage . 
. Homage to a chief lord by the concession of 


the intermediate one . 


CHAPTER IX. leaf 389. 


. When à warrantor has warranted, the suit 


against the tenant is suspended, until the 
plea concerning the warranty is terminated 


. The warrantor shall not be bound to a greater 


compensation than to that to which he has 
been vouched to warrant 


. If the king is vouched to warrant for the 


donation of his ancestor, it 1s to be seen who 
is the ancestor of the king . 


. If à private person be vouched to würrant by 


reason of his own charter or that of his 
ancestors 


. In what cases he is not bound to warrant 
. Àn exception that the donor was never in 


2 seysine 


. That he is not the hir nor lis feoffoo 
. Heis not bound to warrant to other heirs than 


to those, who are comprised in the charter 
according to the mode of the donation 


. Where & person has released and quitelaimed . 
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10. Si salvo jure cujuslibet . : ; ; . 80 
11. Si non tenuerit nisi ad vitam, vel si certi 

homines excepti sunt S — 


12, Si modus in donatione contentus quod do- 
nator non teneatur ad warrantiam, et do 
conventio vincit legem ; 892 

183. Propter variationem, si tenens semel cogno- 
verit, quod non tenuit tenementum nisi 
ad vitam vel ad voluntatem Nap qui 
vocatur ad warrantum — . . 84 

14. Non tenetur quis ad warrantiam nec excam- 
bium de feoffamento et incumbratione 
tenentis sui, vel de injuria et injusta 


detentione . -— 
15. Non tenetur quis de incusibrsient (eunt 

sul . . 88 
16. De xen to vihübendo: si fuciumi füerit . 90 


CAP. X. fol. 392. 


1. Suspenditur quandoque warrantia ad tempus 
propter minorem statem vel propter 
morlem  . « 90 

2. Fallit& hoc quandoque proptor finem factum, 
vel si successor minoris obiit seysitus ut 
de feodo, quia minor respondebit ad 
finem . 92 

3. Cum minor warrentizaver i propter finem, 
non respondebit petenti ante statem . 94 

4. Videtur quod teneatur respondere de quibus 
antecessor non obiit seysitus ut de feodo, 

Si vice versa non teneatur respondere de 
quibus obiit seysitus ut de feodo  . e — 

5, Suspenditur quandoque per mortem warranti 96 


TABLE. Ixxxvil , 


10. If saving the right of any one ; 81 
11. If he has not held except for his life, or if | 
ceriain persons are excepted : — 
19. If & mode be contained in the donatión, that 
the donor is not bound to warrant, and that 
a convention overrides the law . : 83 
13. On aecount of à variation, if the tenant has 
once acknowledged that he has only had 
the tenement for his life or at the will of 
the lord, who is vouched to warrant . . . 865 
. À person is not bound to a warranty nor to 
make eompensation for the feoffment and 
encumbrance of his tenant, or for his ind 
doing and unjust detention . — 
15. A person is not bound respecting the eneum- 


- *. 
Ee 


brances of his tenant . ; 89 
16. Of recovering land, if it has been given in 
compensation , : ; . . 01 


CHAPTER X. leaf 392. 

. À warranty is sometimes suspended for a time 

on aecount of minority or on account of 
death i 91 

. This, however, fails sometimes on acoount of a à 

fine having been made, or if the ancestor 

of the mo has died seysed as of fee, 
because & minor shall answer to a fine — . 93 

When a minor has warranted on account of à 

fine, he shall not answer to the claimant 
whilst he is under age i . 95 

It seems that he is bound to answer concern- 

ing tenements of which his ancestor did 

not die seysed as of fée, if on the reverse 

he is not bound to answer concerning tene- 
ments, of which he died seysed as of fee . | — 

. It is suspended sometimes through the death 
of the warrantor bows . 97 
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Ixxxviii INDEX. 


13. 


14. 


. Si quis duos vel plures vocaverit ad warran- 


tum, ut &i virum et uxorem 


. Ubi plures vocantur ad warrantum  succes- 


sive, refert quis prius moriatur, et in 
persona cujus debeat placitum  warranti 
suscitarij et unus ex principalibus per- 
sonis moriatur . 


. Quod remanebit totum placitum ad mi- 


norem :etatem unius warranti et post 
seysinam' 


. € plures warranti vocantur, sicut — unus 


hseres 


. Suspenditur warrantia propter dubium even- 


tum, propter partum qui in utero est 


. Si warrantus vocatus appellatus sit de vita 


et membris 


. De eo qui debet esse loco duds at de 


escheeta 
Refert utrum warrantus, qui ibit tenuit in 
feudo vel ad vitam. à 
Poterit quis intrare gratis ad wairratibur si 
non vocetur, ad proprii juris tuitionem . 


— QaP. XI. fol. 393 b. 


. Qum warrantus se de warrantià defendere 


non possit, vel cum gratis vel per judi- 
cium, tunc reincipiet petens principale 
placitum, sieut fecit versus tenentem, et 
eodem modo proponat intentionem . 
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TABLE. Ixxxix 


. lf a person has vouehed two or more persons 


to warrant, as for instance a man and his 
wife . : , , 


. Where several are vouched to warrant succes- 


sively, it is of importance, who dies first, 
and in whose person the plea of warranty 
ought to be revived, and one of the prone 
persons dies : 

. That the entire plea shall be stayed on the 
minor age of a single warrantor and after 
Seysine 

. If several werrantors are ouelied:x as a single 
heir . ; 

. The warranty is Ruspendedoo on account of & 
doubtful event, on account of an dos 
which is in the womb 

If à warrantor, who has been voudhed. is 
accused of a crime entailing loss of life or 
of members 

Concerning him who ought to bo i in the place 
of an heir, as in an escheat 

It is of importance whether the Wazrentor, 
who has died, held in fee or for life 

Á person may enter gratuitously into a war- 
ranty, if he be not vouched, for the deti 
tion of his own right . ; 


CHAPTER XI. leaf 398 b. 


When a warrantor cannot defend himself from 
a warranty, or when he warrants either 
through a judgment or gratuitously, then 
let the claimant recommence the principal 
plea against the  warrantor, as he did 
against the tenant, and let him in the same 
manner propound his declaration 
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. Si ill, qui warrantizaverit, ulterius vocat 


warrantum, tunc fiat ei tale breve pro 
&uxilio suo 


. Si ille, qui vocatur ad  warrantum, non 


tenuit nisi ad vitam, quando feoffavit, et 
mortuo eo qui vocatus est 


. Cum ultimus warrantus ulterius watadtum 


vocare noluerit, tune statim defendat jus 
petentis 


CAP. XII. fol. 394 b. 


. Proposita intentione contra warrantum, si 


warrantus visum petat, denegabitur ei .. 


. Si warranto competat alia exceptio, qu: 


primo non competierit principali tenenti, 
proponatur illa incontinenti. . . 


Car. XIII fol. 394 b, 


. Si nulla sit exceptio vel defensio de escambio 


rehabendo, et cum warrantus tenentem 
suum defendere non possit 


. Non tenetur quis factum patris paumu: 


Zare, vel escambium facere de h:ereditate 
matris, vel e contrario 


. 9€ warrantus tenuerit de domino rege per 


warrantiam 


. Si da escambio fieri debet Uxbandió 
. Casus, ubi quis habere possit ipsam rem 


prineipalem, et nihilominus escambium 
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. If he, who has waxranted, further vouches 2 


warrantor, then let à writ of this kind be 
issued to him for his aid 


. If he, who is vouched to warrant, did iot hold 


except for life when he enfeoffed, and he 
who is vouched, is dead. 


. When the last warrantor has E vished T 


vouch further & warrantor, then let him 
contest forthwith-the right of the claimant 


CHAPTER XII. leaf 394 b. 


. The declaration having been propounded 


against a warrantor, if he claims a view, it 
shall be denied to him 


. If another exception is available for the War- 


rantor, which may not have been at first 
available for the principal tenant, let it be 
propounded immediately 


CHAPTER XIII. leaf 394b. | 


. If there be no exception nor defence against 
recovering compensation, and when the 


warrantor cannot defend his tenant 


. À person -is not. bound to warrant the act of 


his father, or to. make compensation from 
the inheritance of his mother, or the con- 
irary . 


. If the warrantor holds from the lord the king 


by à warranty . 


. If an extension should bo made eoncerning 


the compensation 


. À ease, where à person may have the prineipal 


estate itself, and nevertheless compensation 
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Car. XIV. fol. 395 b. 


. Si tenens warrantum vocaverit, qui manens 


sib extra regnum, et nihil habuerit in 
regno per quod distringi possit 


. Breve, si implacitatus in Anglia warrantum 


vocaverit, qui manet in Hibernia 


.S81 warrantus non venerit, nec tenentem 


suum warrantizaverit 


. Si implacitatus in Hibernia warrantum vo- 


caverit qui manens sit in Anglia 


Car. XV. fol 390. 


.Si warrantus contenderit de warrantia, et 


charta producatur calumniata, et petens 
se posuerit super patriam et testes in 
brevi nominatos 


. Summoneantur testes, sed quid, si Pananonos 


in diversis comitatibus ? 


. Si charta bona sit in se et recognita pro 


bona, sed cum donator non fuit compos 
sui nec sanc; mentis, quando fecit donum 
illud . 


. Inquisitio, si fuit sans —" 
. Si per testes de consensu partium ; 
. Si res un& data fuerit duobus, tunc in- 


quiratur de prioritate 


. Si advocatio data fuerit duobus 
. Si inquisitio fieri debeat per testes et per 


patriam | 


. Si fieri debeat inaudito in coiiitatu, ot non 


coram justiciariis ; ; . 
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CHAPTER XIV. leaf 395 b. 


. If à tenant has vouched a warrantor, who is 


resident out of the kingdom, and has 
nothing in the kingdom, which can be 
distrained . 


. À writ, if à person impleaded. in England has 


vouched a warrantor, who remains in 
Ireland 


. If the warrantor has not come add liss uot 


warranted . 


. If à person impleaded in Ireland has vouched 


& warrantor, who is resident in England 


CHAPTER XV. leaf 3960. 


. If the warrantor disputes à warranty, and & 


charter is produced which is impeached, 
and the claimant has put himself upon the 
country and the witnesses named in the 
charter 


. Let the witnesses be pummoned. but hut if 


they be resident in different counties ? 


. If the charter be good in itself and is recognised 


as good, but when the donor was not master 
of his faculties, nor was of sound mind, 
when he made the gift - 


. Àn inquesit, if he was of sound mind 
. If by witnesses with the consent of the parties 
. If one thing has been given to two -persons, 


then let an. inquest be held as to the 
priority 


. Ifan advowson Bis been given to bwo per Sons 
. If the inquest ought to be made through wit- 


nesses and through the country . 


. If an inquest ought to be made in the bout. 


court, and not before the justiciaries . 
R 2657. g 
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. S91 testes manentes sint in diversis comi- 


tatibus ; " 


. Si in comitatu, breve julodanuextum 
. Si testes et recognitores non venerint ad 


primum diem 


. Quod variantur hujusmodi inquisiiioHies Se- 


eundum varietatem placitorum 


. Cum comparuerint testes et recognitores 


Cap. XVI, fol. 398 b. 


. Probari poterit charta alio modo quam per 


testes, scilicet, per collationem signorum, 
et de vitiis chartarum 


. Probatur sigillum per comparationem . 
. Bi plura proferantur instrumenta 


Cap. XVII. fol. 399. 


. Aliud genus warrantie, sicut de warrantia 


charte 


. Breve de warrantia diari : 
. 8&9 non venerit attachiatus observetur ando 


attachiamentorum 


.&S36 summonitus ad warrantizandum vexa- 


verit tenentem suum erga dominum feof- 
fatorem 


. &i tenens in brevi ET sadtó dullum hisbosrit 


warrantum, quem vocare possit vel velit, 
tune ad elidendam actionem petentis 
tenens proponat exceptionem, si quam 
habuerit, et illam probet cum quodam 
modo ,actor sib in hae parte 
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If the witnesses are resident in different 
counties . : " 


. If in à county, an interlaced writ | 
. If. the witnesses and recognisors have not 


come on the first day 


. That inquisitions of this kind are varied ac- - 


eording to the variety of the pleas 


. When the witnesses and the recognisors have - 


appeared 


CHAPTER XVI. leaf 398 b. 


. ÀÁ charter may be proved in another manner 


than by witnesses, to wit, by & comparison 
of signatures, and Via the vice of 
charters à ; 


. À seal is proved bys comparison 
. If several instruments are produced 


CHAPTER XVII. leaf 399. 


. Ànother kind of warranty, as concerning the 


warranty of a charter 


. ÁÀ writ concerning the warranty ofa eharter i 
. If the person attached has not come, let the 


order of attachments be observed 


, If, when summoned to warrant, he has harassed 


his tenant with regard to his lord, the 
feoffor 


. If the tenant in a writ of right has no war- 


rantor, whom he is able or willing to vouch, 

then in order to parry the action of the 
claimant let the tenant propound an excep- 
tion, if he has any, and let him prove it, 
since he is in & certain manner & plaintiff 
in this part | 
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xevi INDEX. 


TRACTATUS QuiNTUS LIBRI QUINTI, IN QUO TRACTATUR 
DE EXCEPTIONIBUS. 


CAP. I. fol. 399 b. 


Page 

l. Quid sit exeeptio, et de divisione excep- E 
tionum, quzdam dilatoriz, pom gene- 

rales, quzedam speciales . . 150 

. Quando proponendee sint, et quando non . 152 


2 
9. Quodam ante visum, et quedam post. 0 — 
4. Conira exceptionem competit replicatio . 1584 
5, Ad replicationem competit triplieatio . . 16506 
6. Quedam sunt perpetuge, quadam sunt tem- 
porales : à; i Rs em 
7. Quod quis potest pluribus uti i po we 
8 Probari poterit exceptio multis modis . . 158 
9. Non per sectam .  . i : 0 — 
0. Non per simplicem vocem . ; — 
l. De exceptione, qus ponitur contra juris- 
dictionem . i . : 0 — 


CAP. II. fol. 400 b. 


l. Quid sit jurisdietio, et de ejus divisione . 1060 
2. Quale forum actor sequi debet, et quse per- 
tineant ad forum seculare : : 4 — 
3. Ratione eriminis et ratione contractus — 
4. Si quis elegerit unum judicem, ad alium 
recurrere non potest de facili, et debet 
estimare, si sit sui judicis i 162 
5. Qus pertinent ad, forum codiodiastin i et 
quie ad forum seculare . 164 


TABLE. xevll 


"Tug FirrH TnEATISE OF THE FirrTH BOOK, WHICH 
TREATS OF EXCEPTIONS. 


CHAPTER I. leaf 399 b. 
Page 
.]. What is an exception, and concerning the divi- 
sion of exceptions, that some are dilatory, 
some are general some are special  . 151 
. When they are to be D and wi 
not . . 158 
. Some before the view, &nd some after i. 
À. replication is available against an exception 155 
. A triplieation is available against à replication 157 
Some are perpetual, and some are temporary . | — 
That a person may use severalexceptions  .  — 
An exception may be proved in many modes . 159 
. Not by a sect : ; P 
. Not by asingle voice  . ; — 
. Of an exception, which is raised against the | 
jurisdiction ; . 0 — 
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CHAPTER II. leaf 400 b. 


. 1. What is jurisdiction, and d the divi- 


sion of it . 161 
.2; What forum & plaintiff ought to sue in, and 
what things pertain to the secular forum . | — 
9. By reason of the crime, and by reason of the 
contract  . — 
4. If & person has elected one judge, he eannot 
easily have recourse to another, and the 
judge ought to weigh well, whether he is 
under his jurisdiction 168 
5. What things pertain to the ecclesiastical forum, 
and what to the secular forum . i; . 165 


xcviii | | INDEX. 


6. Quod laicus non est conveniendus coram 


judice eeclesiastico de aliquibus, quc per- 
tinent ad coronam et dignitatem regis 

7. Quod quis possit renuntiare iis, quze pro se 
introductze sunt, sed non in. prejudicium 
alterius 


Car. III. fol 402. 


1. De prohibitionibus domini regis. Item dic- 

' tum est si per eonsensum, nunc autem 
si contra voluntatem 

2. Breve ad prohibendum, si contra coronam 
et dignitatem domini regis, judicibus, ne 
teneant placitum de catallis, quz non 
sunt de testamento vel matrimonio. 

3. Breve judicibus, ne teneant de laico feodo . 

4. Breve parti, ne sequatur 


* 


CAP. IV. fol. 402 b. 


]. De prohibitionibus et advocationibus ecclesise 


2. Prohibitio de advocationibus. Indicavit judi- 
cibus ; 

9. Prohibitio, si rectores TE um contendant 
inter se sine patronis 

4. Prohibitio, si clericus, pre;esentatus ab eo qui 
obtinuerit, implacitatus fuerit a clerico 
ipsius, qui amisit in curig regis  , 
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. That àlaieis not to be convened before an 


ecclesiastical judge concerning any matters, 
which pertain to the crown and to the 
dignity of the king . 


. That à person may renounce those things, 


which have been introduced on his own 
behalf, but not to the prejudice of another 


CHAPTER III. leaf 402. 


. Coneerning the prohibitions of the.lord the 


king. Likewise *if by consent" has been 
discussed, now indeed we must discuss *'if 
* against one's will" 


. A. writ to prohibit, * if against tho crown 


* and the dignity of the king," to the 
judges that they should not entertain à 
suit concerning chattels, which are not 
testamentary nor matrimonial 


. À writ to the judges not to entertain a suit 


concerning a lay fee . 


. À writ to the party not to sue 


CHAPTER IV. leaf 402 b. 


. Concerning Prou and the patronage of 


churches . : 


. À prohibition concerning advowsons, * Indi- 


* cavit" to the judges 


. À prohibition, if the rectors of the churches 


contend with one another without the 
patrons 


. À prohibition, if the clerk presented by him 


who has prevailed, shall have been im- 
pleaded by the clerk of him, who has lost in 
the court of the king . i; 


169 


177 
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Page 
5. Breve prohibitionis (Ostendit nobis) forma- . 
tum a justiciariis secundum querelam  . 176 
6. Breve prohibitionis contra eum, qui sequitur 
eontra judicium factum in curia domini 


regis . : 178 
7. Prohibitio, si fiat p ea, — in curia 
domini regis rite acta sunt  . i 180 


8. Si de iis, qu& pertineant ad laicum feodum 
ratione alicujus advocationis, sicut de ex- 
enniis ei redditibus, qus pertinere pos- 
sunt ad coronam  . 182 

9. Si minus idoneus fuerit reetsaus et idoneus 
admissus, ad querelam breve formatum a 
justiciariis : — 

10. Prohibitio judicibus, Si CIR ad pcc 
lionem regis vel antecessoris admissus 
implacitetur in curia Christianitatis . 184 


Car. V. fol 404 b. 


l. Prohibitio, si clericus implacitaverit ballivum 
vel alium ministrum, eo quod arrestavit 
eum pro pace regis vel pro latrocinio . 186 


Cap. VI. fol. 404 b. 


l. Prohibitio de eo, qui dicebat se tenere per 
legem Anglie, et in curia Christianitatis 
probare voluerit pueros suos legitimos, qui 
revera bastardi sunt ] ; ; .. 188 


10. 


TABLE. 


. À writ of prohibition (Ostendit nobis) drawn 
up by the justiciaries in aceordanee with . 


the complaint 


. À writ of prohibition against niai: vio sues 


against a judgment made in the court of 
the lord the king 


. À prohibition, i£ any thing is s done contrary 


to those things, which have been duly 
iransacted in the court of the king 


. If eoncerning (hose things, which pertain to a 
lay feud by reason of à certain advowson, 


as concerning certain payments and rents, 
which may pertain to the Crown 


. If an inefficient person has been rejected and 


& fit person admitted, upon his complaint a 
writ drawn up by the justiciaries  . 
A prohibition to the judges, if a clerk ad- 
Puolua on the presentation of the king or 
of his ancestor, should be MR EE in the 
court of Christianity . 


CHAPTER V. leaf 404 b. 


. A prohibition, if a clerk has impleaded a 


bailiff or other officer,,on the ground that 
he has arrested him on behalf of the iid S 
peace or for robbery . 


CHAPTER VI. leaf 404 b. 


. À prohibition against him, who says that he 


holds by the law of England, and in the 
court of Christianity seeks to prove that 
his sons are legitimate, who are in truth 
bastards 
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INDEX. 


Si quis voluerit in curia Christianitatis legi- 
tlimationem suam probare, antequam in- 
quisitio esset judicibus per curiam regiam 
demandata per Willielmum Muschet 


- 9. Si petens tenenti vel e contrario bastardiam 


1. 


l. 


objecerit, e& mortuo eo, cui fuit objectum, 
velit judex inquirere de ]legitimatione 
fili, cum hoc non sit ei demandatum  . 


Car. VII. fol. 405 b. 
Quibus fieri debet prohibitio 2 ; 


Car. VIIL fol 405 b. 


Si judices. prohibitionem admittere recusa- 
verint, et superveniat ila prohibitio, osti- 
mare debent an eorum sit jurisdictio, ct 
si dubitaverint, debent. consulere justi- 
ciarios, e&, de hujusmodi consultationibus 
dieatur  . 


.9. Breve ad respondendum consultationi ju- 


dicum per justiciarios de nova garba 


3. Aliud breve et alterius modi, si clericus cle- 


]. Ubi et quando et quibus modis locum habet. 


rieum de eodem " , ; : 


Car. IX. fol 406 b. 


prohibitio ratione personarum et rei 


2. Ratione contractus. ; ; , : : 
9. Ratione delictài. .. ; à 
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. If & person seeks to prove his legitimacy in 
the court of Christianity, before an inquest 
has been ordered in the king's court, in the 
case of William. Muschet A . 
. If & claimant has objected to & tenant bas- 
tardy, or the converse, and the person having 
died, against whom the objection has been 
raised, the judge seeks to inquire into the 
legitimacy of the son, when this has not 
been committed to him 


CHAPTER VII. leaf 405 b. 
. To whom a prohibition ought to be directed . 


CHAPTER VIII. leaf 405 b. 


. If the judges have refused to admit à pro- 
hibition, and a prohibition supervenes, they 
ought to weigh well whether the juris- 
dietion is theirs, and if they doubt, they 
ought to consult the justiciaries, and we 
must speak of such consultations i 
. À& writ to answer to & consultation of the 


judges by the justiciaries concerning a new 
sheaf . 


. Another writ and of BROLHSE ENS ifa Em 


sues a clerk for the same 


CHAPTER IX. leaf 406 b. 


. Where and when and in what matters a pro- 
hibition has a place by reason of the per- 
son or of the thing 

. In respect of à contract . 

. In respect of an offence . i 
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CaP. X. fol 407. 


. Quando et in quibus locum non habet pro- 


hibitio, sicut de re sacra, vel quasi . à 


. Quod ratione accessus locum non habet pro- 


hibitio 


. Quod actiones legari non n possunt. 
. Item non in causa testamentaria . - 
. Si de facto suo effectus sit alterius juris- 


dictionis 


. Non habebit prohibitionem de recenti spolia- 


tione . 


. Item in causa rosa tutionis 


Lu 


CAP. XI. fol. 408. 


. De judicibus, qui fraudulenter simul faciunt 


suas comminationes, ut facilius procedant 
ad excommunicationem 


. Breve de capiendo excommunicato domino 


regi per episcopum directum 


. Si episcopus vel alius ordinarius fraudulenter 


procuraverit captionem 


. Cum quis juste fuerit CEPS ADU 
. Cum juste excommunicatus paratus sit satis- 


facere Deo et ecclesi», breve ad delibe- 
randum eum qui captus fuerit. 


Car. XII. fol. 4009. 


. De judicibus attachiandis, si pom con- 


tra prohibitionem 


. Breve de judicibus abischiindis si Fautortbste 


literarum domini papre 


. Item quod Mace. per meliores Miscios 


TABLE. 


(QnmAPTER X. leaf | 407. 


. When and in what matters a prohibition has 

not & place, as concerning a thing sacred, or 

as 1, were sacred 

. That a prohibition has nota place in rospodt. 

of accession 

. That actions cannot be bequeathed . 

. Likewise à probibition has no o place i in a testa- 

mentary cause ; 

. If by his own act he has boo. znuds Li to 
another jurisdiction ; 

He shall not have & prohibition concerning & 
recent spoliation R 

. Likewise in a cause of restitution i 


CnaPTER XI. leaf 408. 


. Of judges, who fraudulently make three moni- 
tions at once, that they may the more easily 
proceed to excommunieation 

. À writ for seizing & person excommunieated, 
directed to the lord the king by the bishop 
. If & bishop or other ordinary has procured 
fraudulently the seizure of à party 

. When a person has been justly excommuni- 
cated ; 
. When a person justly éxconimuniostod d is pre- 
pared to satisfy God and the church, & writ 
to set free him who has been seized 


CHAPTER XII. leaf 409. 


. Of attaching the judges, if they proceed con- 
trary to & prohibition 

. À writ for attaching judges, if by authoriky of 
letters of the lord the pope : 

. Likewise that he should attach us better 
sureties i : 
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CA». XIII. fol. 409 b. 


. Cum partes comparuerint in judicio 
. De probatione intentionis 


De legis vadiatione, si defendat 


. Qualiter formantur verba legis 
.. Quod refert, quis eorum prius purgaverit 
. De responsionibus judicum 


Cap. XIV. fol. 411. 


. Qualiter procedendum sit contra  jurisdic- 


tionem alicujus judicis 


CAP. XV. fol 411 b. 


. De exceptione contra personam Iesu et 


de causa reeusationis 


. De jurisdictione majorum judieum, sicut 


papse 


. Quod judex debet mne. et etiam: an 


sua sit jurisdictio 


CAP. XVI. fol 412. 


. Quod quandoque mutatur jurisdictio in juris- 


dietionem, et quandoque de persona in 
personam, mutato nomine rerum 


. Àn privatus consensus mutare possit inse 


dietionem . 


. Quod mutat jurisdictionem. aliquando con- 


tractus, aliquando delictum 
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CHAPTER XIII. leaf 409 b. 


. When the parties have appeared in court 

. Of the proof of the declaration 

. Of the wager of law, if he defends i 
. In. what manner the words of the law are 


formed 


. That it matters, who of them has first purged 


himself 


. Concerning the answers of the judges 


CHAPTER XIV. leaf 411. 


. How proceedings are to be taken against the 


jurisdiction of any judge 


CHAPTER XV. leaf 411 b. 


. Of an exception against the person of the jus- 


tieiary, and concerning the cause of the 
. refusal 


. Concerning the jurisdiction of the superior 


judges, as of the pope 


. That a judge ought to examine and weigh 


whether it be his jurisdiction 


CHAPTER XVI. leaf 412. 


. That the jurisdiction is sometimes changed 


from jurisdiction to jurisdiction, and some- 
times from person to person, the name of 
the things having been changed 


. Whether the consent of private pus can 


change the jurisdiction 


. 'That à contract sometimes changes the pu 


diction, and sometimes an offence does so. 
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Car. XVII. fol. 413. 


. De exceptionibus contra breve, et ubi eadem 


competere debet, et ubi non 


. Quee sunt brevia originalia, et qure sunt. ma- 


gistralia 


Car. XVIII fol 415 b. 


. Si eompetat exceptio ex persona petentis, 


unde quiedam dilatoria, quceedam BESEIE 
toria multis rationibus 


. Exceptio contra petentem ex parte ET 


Car. XIX. fol 4106. 


. De exceptione bastardis in casibus bastardis, 


quod nulla bastardia simplex, sed qus- 
libet causam habet certam 


. De mittendo ad curiam Christianitatis — 


ante vel post matrimonium, constitutio 
concessa et approbata coram rege ei con- 
silio suo elericis et laicis. 


. Quis possit opponere bastardiam . 

. Contra quem competat . 

. Inter quas personas 

. Cum objecta fuerit cum eausa, oportet quod 


sequatur probatio 


. Quod mittitur inquisitio bastardioo ad curiam 


Christianitatis per breve . 


. Forma brevis 
. Oportet quod ille, cui opponitur bestardis 


probet se esse legitimum i 
Breve, quod opponitur ei bastardia, iui "m 
in seysina 
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CnaPrER XVII leaf 413. 


. Of an exception against the writ, and where it 


ought to be valid, and where not 


. What writs are original, and what are magis- 


lerial 


CHAPTER XVIII. leaf 415 b. 


. If an exception is available against the person 


of the claimant, whereof one is peremptory, 
and another is dilatory in many ways 


. Àn exception against the claimant upon the 


personal status of the claimant . 


CHAPTER XIX. leaf 4106. 


. Of the exception of bastardy in cases of bas- 


-tardy, because no bastardy is simple, but 
each has its certain cause . . . 


. À constitution concerning the sending to the 


court of Christianity a question * whether 
* before or after matrimony," conceded and 
approved in the presence of the king and 
his council, cleries and laies 


. Who can object bastáàrdy 

. Against whom it is available . 

. Between what persons , 

. When it has been objected without à, cause, it 


is incumbent that proof should follow 


. That an inquest of bastardy is sent to the 
court of Christianity . i: 
. The form of the writ | 

. It is requisite that he, to whom basterdy i is ob- 


jeeted, should prove himself to be d 
mate . 
A writ to object bastardy to him, who is in 


seysine ; : ; : ; 
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Quod pater nunquam desponsavit matrem 
Breve, quod natus ante matrimonium . 


Cum loquela transmissa fuerit ad curiam. 


Christianitatis, remanebit placitum in curia 
regis donec veniat Pi d: 

De officio ordinarii 

Facta inquisitione, breve per quod statim 
resummoneatur loquela 


Quod ad diem summonitionis putri esso. 


essoniatus, si voluerit 
Quis sit effectus legitimationis, cum probata 
fuerit 


Car. XX. fol. 420 b. 


. Exceptio competens ex persona petentis, si 


fueri& non sane mentüis, id est, furiosus, 
et sunt plures peremptorice 


. Exceptio ex persona petentis, si fuerit sur- 


dus et mutus naturaliter . 


. Exceptio propter morbum incurabilem, sicut 


de leproso. 


. Exceptio ex cognitione, "abi miis se cognovit 


ad villanum 


. Exceptio, si de crimine ; eonvictus fuerit de 


felonia, vel aliquis antecessorum 


. Exceptio per mortem civilem, si quis con- 


tulerit se cd et habitum E 
susceperit . . 


Car. XXI. fol 421 b. 


. De exceptionibus, quee competunt ex persona 


petentis et quz peremptorie sunt, sicut 
de minori retate 
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. That the father never espoused the mother 
. À writ, that he was born before marriage | 
. When the trial has been sent to the court of 


Christianity, the plea shall be stayed in the 
court of the king, until the uds ls re- 
mitted ] ; 


. Concerning the office of nibns | 
5. 'The inquest having been held, a writ, whereby 


a8 trial may be forthwith summoned . 
That on the day of resummons he may be 
essoined, if he wishes. , 
What is the effect of legitimation when it has 
been proved : ; ; ; 


CHAPTER XX. leaf 490 b. 


. An available exception against the person of 


the elaimant, if he shall be not of sound 
mind, that is, à madman, and there are 
several which are peremptory . 


. An exception against the person of the claimant 


if he be deaf and dumb naturally 


. Án exception on account of an incurable disease, 


as leprosy . 


. Án exception from an acknowledgment, whore | 


& person has add d himself to be a 
villein 


. Án exception, if he or one of his áicestors 


have been convicted of the crime of felony 


. Àn exception through a civil death, if a person 


has entered into religion and has adopted 
the religious habit ] 


CHAPTER XXI. leaf 421 b. 


. Of exceptions, which are available against the 


person of the claimant, and which are 
peremptory, as concerning minority . 
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De quibus minor ante statem debeat re- 
spondere, et de quibus non 


. Breve, ne minor respondeat infra etatem de 


libero tenemento suo, donee sit talis 
cetatis 


. Si. plures sunt beorodes, quorum quidem in- 


fra setatem et quidam non 


. Exceptio ratione adjuncti, sicut de participe 


eb uxore 


. Sij mulier cum haereditate nupta fuerit mi- 


nori, vel e contrario. 


. Status minoris mutari non debet nec ds 


tenementis nec de servitio et consuetu- 
dinibus 


Replicatio, sj in assisa fiostis € 


vel in placito per breve de recto objicia- 
tur minori, quod placitare non possit, Lin 
minor est . 


. De probatione setatis ex presumpiione per 


aspectum corporis 


. Si justiciarii dubitaverint, cum venerint 
. Qualiter probatur stas per patriam, cum per 


aspectum corporis pon non possit, et 
per quos 


. Ex preesumptione, ut si quis alios placita- 


verit, sieut, major 
De resummonendo loquelam ad curiam, quae 
remansit sine die propter minorem szeta- 
tem : i : à 
Breve, cum seysinam recuperaverit jam major 
factus versus dominum capitalem, et simi- 
liter de vasto facto in uno brevi 
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. Concerning what things a minor ought to an- 


swer when under age, and reume what 
things not 


. À writ, that & minor shall Bob answer Hinder 


age concerning his freehold, until he be of 
such an age 


. If there be several lite of iud Some are 


under age, and some not 


. Àn exception by reason of an adjunct posn, 


as concerning a co-parcener and his wife 


. If à woman vith an inheritance has been mar- 


ried to a minor, or the converse . 


. The status of a minor ought not to be changed, 


neither concerning lenements nor concern- 
ing.service or customs 


. À replication, if in an assise of mortdaneester 


or in & plea by a writ of right it be objected 
to the minor, that he cannot plead because 
he is à minor 


. Concerning the proof of age by the look of the 


body 


. If the justiciaries hàvo doubted, when. they 


have come . 


. How the age is to be proved by the eountry, 


when it cannot be proved by the look of 
the body, and through whom 


. From a presumption, as if & person has sued 


others, as if of full age 

Concerning the resummoning of the cause for 
hearing, which has been stayed without a 
day on account of minority 

A writ, when a person &rrived at majority has 
recovered seysine against his chief lord, 

and at the same time concerning waste in 

the same writ 
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Cap. XXII. fol. 425 b. 


. De loquela &d curiam resummonendam, que 


posita fuit sine die 


. Breve de resummonendo loquelam, ubi re- 


mansit sine die propter statem minoris, 
qui vocatus fuit ad warrantum 


. Item propter iter justiciariorum, et pro ser- 


vitio regis 


. Item propter peregrinationem in Terram Sane- 


tam 


. Item si ad curiam Christianitatis: quaeunque 


de causa, vel in placito dotis 


. Si in partes transmarinas in servitio regis, 


de advocatione . 


. Si generalis fieri debet resummonitio ad 


baneum 


. Breve vicecomiti, quod clamare faciat 


CAP. XXIII. fol. 426 b. 


. Exceptio ex persona petentis propter a 


vel propter excommunicationem 


. Bi vir uxoris appellatus sit de felonia, non 


cadit actio ante convictionem instituta 


. 9i quis rite execommunieatus fuerit, et exti- 


terii in excommunicatione per quadra- 
ginta dies . 


; Breve de excommunicato eapiendo 
. Si appellatus de felonia ad appellum decli- 


nandum falso dedit intelligi episcopo, 
quod appellans excommunicatus fuit, et 
captus fuit, breve ad deliberandum eum 
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. Concerning the resummons to the court of & 


' cause for hearing, which has been stayed 
withouta day . 361 


. Á writ to resummons a cause for heáring, 


where it has been stayed without a day on 
account of the age of a minor, who has 
been vouched to warrant . ; 963 


. Likewise on account of the iter of the Suet: 


ciaries, and for the service of the king 0 — 


. On account of a journey to the Holy Land. . | — 
. Likewise if it has been transmitted to the 


equrt of Christianity for any cause, or in 
8 plea of dower : — 


. If he is in parts beyond the sea, in the service 


of the king, concerning an advowson . 965 


. If a general resummons ought to be made to 


the bench . ; $0 — 


. À writ to the viscount, that he proelaim. . 967 


CHAPTER XXIII leaf 426 b. 


. Àn exeeption against ihe person of the 


claimant on account of leprosy, or on ac- 
count of excommunication ; 907 


. Jf the husband of a wife is accused of felony, | 


an aetion instituted before conviction does 
not abate . : . 3969 


. Ilf à person has been duly excommunicnted, 


and has persisted in his excommunication 
for forty days : 971 


. À writ to seize an excommunicated person 0 — 


. If & person accused of felony in order to frus- 
trate the charge has falsely led the bishop 
io understand that the aecuser has been 
excommunicated, and he has been seized, a 
writ to set him free ; ; . 978 
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CAP. XXIV. fol. 427 b. 


. Exceptio ex persona petentis, quia alieni- 


gena eí ad fidem regis Franciw 


. Exceptio contra petentem propter statum 


dubium multis rationibus 


. Exceptio ex delicto spoliationis, donec fuerit 


restitutus . 


Car. XXV. fol. 428. 


. Exceptio dilatoria, quia jus commune, ita 


quod sine aliis respondere non potest, yel 
quia in parte tangit alios sine quibus, &c. 


. Exeeptio quod participes habet, sine Dum 
&c. 


Exceptio quod particeps est ad fidem gis 


Francia 


. Cum particeps sine partieipo- obtinuerit pe 


fraudem, et per fraudem sequi noluerit 


. De summonendo participes ; 
. Si unus de participibus moriatur, cum om- 


nes 1n brevi nominentur 


. Cum unus ex participibus totam teneat hiore- 


ditatem 


. Bi hereditas partita sit inter participes 
. Sunt qui tenent terram in communi, sed 


non ut participes 

Exceptio, quod viro non respondetur, eujus 
hsereditas sit terra 

Exceptio, quod sine assensu superioris . 
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CHAPTER XXIV. leaf 427 b. 


, An exception against the person of the claimant 


that he is an alien by birth, and .of fealty 
to the king of France 


. Àn exception against a claimant on modos of 


his doubtful status for many reasons 


. An exception on aecount of the offence of 


spoliation, until he has had restitution 


CHAPTER XXV. leaf 428. 


À dilatory exception, because the right is com- 
mon, so that he cannot answer without the 
others, or because in part it touches others 
without whom, &c. . 

. Àn exception that he has partners without 
whom, &c. 


. Àn exception that the eo-parcener., is of i 


to the king of France 

. When a co-parcener, without & fellow co- par- 
eener, has obtained through fraud, and 
through fraud is unwilling to sue 

Of summoning co-parceners 

If one of the co-parceners dies, when all are 
named in the writ 

When one of the co-parceners holds the entire 
inheritance 

If the inheritance has been period songs 
the co-parceners à ; 

There are persons who hold land in common, 
but not as co-heirs 

An exception thab an answer is not given to 
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Án exception, that without the assent of a à 
superior 
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Car. XXVI. fol. 429 b. 


. De exceptionibus, quie competunt tenenti ox 


persona propria 


. Quod oportet, quod omnes nomino pe- 


tentes, licet respondere possunt, quod 
quidam sunt bastardi, et quidam villani, 
et hujusmodi 


. Si particeps surdus fuerit vel mutus 
. Si tenenti competat exceptio ex ipso re 
. Oportet quod petens designet rem, quam 


petit, cum pertinentiis 


CAP. XXVII. fol. 431 b. 


. Proposita intentione videre poterit tenens, an 


etotam teneat vel non, et unde oportet 
quod visum habeat, vel quod tantundem 
valeat A : . . 


. Cum visum habuerit, quid faciendum 
. Oportet designare qu: vel qualis sit, quam 


petit, res mobilis vel immobilis, et certa 
designatio . 


. Exceptio, quod nihil tenet, et poona que 


sequitur, si inde convincatur 


. Exceptio quod tenementum non teneat, quia 


alius tenet de pertinentiis 


. Quod aliquando fuit de pertinentis sed 


postea desiit esse 


. Inquisitio utrum totum tenuerit vel non 
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CHAPTER XXVI. leaf 429 b. 


. Of exceptions, which are available to the . 


tenant upon his own person 


. 'Ehat it is incumbent that all the dleráts b 


named, although they may answer that 
some are bastards, and some ad. and 
such like 


. If & co-parcener be deaf or dumb . j 
. If an exception as regards the thing itself is 


available to the tenant 


. It is incumbent that the cliistant Eun 


designate the thing, which he claims, with 
lis appurtenances A . 


CuaPTER XXVIL leaf 431 b. 


The declaration having been propounded, the 
tenant may see whether he holds the whole 
or not, and whereupon it is incumbent that 
he should have & view or what is equi- 
valent 


. When he has had a view, EM ls i6 bs dons 
. It is incumbent to designate what and of 


what quality is the movable or immovable 
thing which he claims, and a certain 
designation 


. Àn exception that he holds nothing, and ho 


penalty. which follows, if he 9s convicted 
thereof 


. Àn exception that he does not hold the. tene- 


ment, because another holds some of the 
appurtenances 


. That it was once on & time amongst tho ap- 


purtenances, but it afterwards ceased to bo 
SO 


. Àn inquest whether he holds the whole « or nol 
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Si tenens dicat, quod nihil teneat, et alias 
cognovit quod totum teneat . 

Si cognoverit quod totum non tenuerit in 
feodo, sed partem 


Si quis manerium petat cum xOninibus perü- | 


nentiis, ad quod pertineat advocatio 

Replicatio super hoc ; 

Si dicat quod nihil tenuerit xnetitiendo: sicut 
de priore de Weylocke et W. de Insula 

Si tenens dicat quod totam terram non 
leneat, et petens quod totam, et sic fiat 
res dubia per negationem, aut locus erit 
joco partito, aut inde inquisitio de perti- 
nentiis, et sunt pertinenti  pertinen- 
liarum -— 


Car. XXVIII. fol 4384. 


. In exceptione, quam habetis, ex errore in 


nomine villarum. Item quid sit inu quid 
mansio, quid manerium 


. Exceptio ad hoc, quod dicit jus meum, ot 


quod diversa sunt jura 


. Àd quos descendit h:reditas, eb quo Sure 


et plures possunt jus habere, e& unus 
majus, et alius minus 


. Quod poterit impedire descensus per fsloniam 


commissam per aliquem antecessorum 


. Competit exceptio tenenti ex ipsa editione 


actionis, si omnino non vel obscure . 
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. If the tenant says that he hold nothing, and 


at another time has recognised that he 
holds the whole 


. If he has acknowledged that lis does T 


hold the whole in fee, but a part 


. 1f any one claims à manor with all its appur- 


tenances, to which an advowson pertains 


. À replication upon this . 
. If the tenant says that he holds nothing, E 


ing what is false, as concerning the prior of 
Weyloche and W. de Insula 


. If the tenant says that he does not hold the 


whole land, and the claimant that he does 
hold the whole, and thus there is a dubious 
matter through the denial, either there will 
be place for an alternative wager, or there- 
upon there wil be an inquest concerning 
the appurtenances, and there are appur- 
tenances of appurtenances 


CuaPrER XXVIIL leaf 424. 


. Of the exception, which you have upon an 


error in the name of the vills. Likewise 
what is & vill, what & mansion, what a 
manor 


. Àn exception upon this, that he Spenks of 


*my right and that there are divers 
rights 


. To. whom descends an inheritance, and by 


what right, and several persons may have 
right, and one more and one less 


. That the descent may be impeded through a 


felony committed by one of the ancestors 


. Àn exception is available to a tenant upon the 


edition itself of the action, if it be alto- 
gether null and obscure 
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Exceptio ex variatione narrationis, dicendo 
modo unum, et modo aliud pm contra- 
rium 


. Item. competit tenent exceptio rei judicateo 


Car. XXIX, fol. 435 b. 


. Exceptio ex taciturnitate, Toe clameum non 


apposuerit 


. Cui pregudieatur de elameo non opposito 
. Qualiter fuerit exeusatus quis, qui clameum 


non apposuerit : 


. Exeusatur, si in prisona tunc fuit 
. Item si infirmitate detentus vel ultra mare 
. 81 finis eontineat falsitatem, sicut de war- 


 rantia chartze, ubi ille, qui dicit se fuisse 
in seysina, nullam habuit seysinam tem- 
pore confectionis cyrographi 


. Si tempore placiti nec ipse mec antecessor 


suus jus habuit 


. Si finis factus fuit in occulto ante tempus 


legitimum, vel si non tenuerit nisi ad 
vitam 


. Item excusatur aus si loquatur d Serdinm 


su& propria 


Car. XXX. fol 437. 


. In quibus casibus non exeusatur . . . 
. Si quis dixerit se esse impeditum, hoe pro- 


bare debet, ut si dixerit se fuisse in par- 
tibus transmarinis vel in  prisona, cet 
hujusmodi 


. De exceptione finis facti 
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. Àn exception upon a variation in the declara- 


tion in saying at one time one thing, at 
another time another thing osse to the 
first 


. Likewise there is ovulable o: a jener an € | 


ception of a prior judgment 


CHAPTER XXIX. leaf 435 b. 


. An exception on the ground of taciturnity 


that he has not advanced a claim 


. Who is prejudiced from a claim not having 


been entered 


. In what way he may be Oxoniod. Nl has iot 


entered his claim 


. He is excused, if he was then in prison 
. Likewiseif detained by illness or Li ima the 


Sea, 


. If the fine ooniains à falsehood, as ebncerning 


. àhe warranty of à charter, where he, who 
says that he was in seysine, had no seysine 
at the time of the making of the chiro- 


graph 


. If at the time of the plea, neither he himself, 


nor his ancestor had any right . 


. If à fine was made in secret before the lawful 


time, or if he held only for life . 


. Likewise & person is exeused, if he speaks of 


his own seysine . 


CHAPTER XXX. leaf 437. 


. In what cases he is not excused 
. 1f à person should have said that he was | hin- 


dered, he ought to prove it, as if he has 
sald that he was in parts beyond the sea, 
or in prison, or such like 


. Of an exception of & fine having been "mda 
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4. Exeeptio de defectu probationis per lapsum 


-[ C» Ot 


temporis, quod tam longinquo tempore 
quod excedat memorias hominum, vel 
propter immutationem 


. Exceptio,si tenens fuerit a& duobus iiylaci- 


tatus, quia nemo de duabus rebus simul 
respondere potest 


. Exceptio contra petentem jus merum per 


breve de recto, ut si ipse tenens teneat 
ad vitam quacunque ratione 


. De tenente per legem Anglie 
. Quid retinere possit, si tenuerit per legem 


Anglise 


. De partu supposito 
. De forma et monstro 
. 8i inutilia natura reddidit susti bdo vel si 


eurvus fuerit, vel gibbosus, vel membra 
tortuosa 


.Si omnino nullus ducios oxisbat. et M 


per vim se tenuerit in seysina 


Cap. XXXI. fol. 439. 


. Qualiter. procedendum sit contra contumaces 


in actione personali . 


. In actione criminali 
. Irrotulatio post defaltam 
. Breve .de attachiando aliquem per iim 


et plegios in actione M eum fecerit 
defaltam 


. Breve de attachiando por meliores plegios i; 
. Qualiter e&' quando plegii sint amerciandi 
. Breve quod distringatur quis per terras et 


catalla, et ulterius per orden 
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. Àn exception from defect of proof through 
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vocato post 
visum. 
Britton vi. 
ch. iv. $ 12. 


f. 380 b. 


TRACTATUS QUARTUS LIBRI QUINTI, 
IN QUO TRACTATUR DE WARRANTIA. 


CAP. I. | 


Cum autem tutius sit warrantum vocari! tenen, 
quàm in propria persona subire defensionem, cüm ex 
persona sua propria ad actionem omnino elidendam, 
vel ad tempus differendam non competit ei exceptio 
peremptoria vel dilatoria, tune si warrantum habuerit, 
ilum statim vocet, aliquando per auxiliü curis, ali- 
quàdo sine, secundum quod warrantus fuerit sub potes- 
iate vocantis, & ita q illü sine auxilio habere possit, 
vel secundum q fuerit sub alterius potestate q illum 
sine auxilio pducere no possit. Sub alterius potestate 


dico, sicut sub potestate dii regis, sive in regno Án- 


glie, sive in Hibernia, sive in Wallia, in aliqua pte 
quze.sib sub potestate & dominico dni regis. Si auté 
fuerit qui vocatus est exira potestate dii regis, in 
vanum vocabitur per auxilium, quia tunc necesse habet 
habet tenens illum pducere per se, si possit, alioquin 
amittet. | 


! * voenre,? MS. Rawl, C. 160. 
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Since, however, i6 is safer for & tenant to vouch a 
warrantor than to undertake a defence in his own 


f. 380. 


l. 
Of calling 
a warran- 


person, when he is not competent in his own person to bg after & 
. raise & peremptory or a dilatory exception with a view . 


to parry the action altogether or to defer it for a time, 
then if he has & warrantor, let him vouch him forth with, 
sometimes with the help of the court, sometimes with- 
out it, according as the warrantor may be under the 
power of the person vouching him, and so that he can 
produce him without help, or aecording as he may be 
under the power.of another person so that he cannot 
produee him without help. I mean under the power of 
another person, as for instance under the power of the 


f. 880 b. 


lord the king, either in the realm of England or in . 


Ireland, or in Wales, in some part which is under the 
power and within the domain of the lord the king. 
But ifhe, who has been vouched, is beyond the power 
of the lord the king, he will be vouched in vain with 
the help [of the court], because then the tenant is under 
the necessity to produce him through his own means, if 
he can, otherwise he will lose. 


A 2 


4 DE WARRANTIA. 


E3 Inprimis videndum erit quid sit warrantizatio. Et 
dedo sciendi quód  warrantizare, nihil aliud est, quám de- 
zatio. fendere, & acquietare tenente, qui warrantü vocavit, 


in seysina sua, quia quamvis warratus warraniizaverit, 
non tamen ppter hoc transfertur seysina ad warraniu, 
nec aliquid aliud nisi defensio rei petite, q quidem 
defensio, eüm semel ad warrantum translata fuerit, 
postmodum resumi non poterit à tenente, sed omnia 
peedent sub nomine warrantij nec cüm  warrantus 
warrantizaverit, rem warrantizata reddere potest petenti. 
contra voluntate tenentis, vel sine juditio, quia defen- 
dere non est reddere sine voluntate tenentis, quin ei 
fiat disseysina. Sed cüm voluntas tenentis vel judiciu 
intervenerit, tunc statim & non ante transfertur sey- 
sina rei petite ad petentem, & tenens de re warranti 
 excambium habeat ad valentiam. 


$* Videndum etiam quis posset! warrantum vocare, 
pt el qua de causa. Et sciendu, q warrantü vocare 
voeare et poterit omnis qui non prohibetur, sicut ille qui rem 
4e4"^ aliquam corporalem habuerit, sicut terram, et tene- 
meétü ab aliquo ex quocunque justo titulo vel justa 

causa acquirendi, sicut. ex causa donationis vel vedi- 

tionis vel pmutationis et himoi, cum charta de war- 

rantia express& & homagio aliquando, nisi in eade 

charta exprimatur, q no obstante homagio si donator 

ad warrantü vocat? fuerit no teneat ad warrantia, nec 


&d excàbiü, et sic vincit conventio lege. 


4 Ite tenet quis warrantizare quandoq ppter homagiüu, 


brad etiam sine charta, & sive sit major sive minor, dum 


warrant. tamen ante state minor qui vocatus fuerit no respon- 
Zzare. 


1 ** possit," MSS. Rawl. C. 159 et 160. 
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We must see in the first place what is warranting. 


2. 
What is 


And it is to be known that to warrant is nothing else y4irant. 
than to defend and to acquit in his seysine & tenant,ing. 


who has vouched a warrantor, because although the war- 
rantor has warranted, the seysine is not on that aecount 
transferred to the warrantor,nor anything else except 
the defence of the thing claimed, which defence indeed, 


when once it has been transferred to the warrantor, 


cannot be afterwards resumed by the tenant, but all 
things shall proceed under the name of the warrantor; 
nor when the warrantor shall have warranted, can he 


restore the thing warranted to the claimant, against the 


will of the tenant, or without a judgment, because to 
defend .is not to restore without the assent of the tenant, 
S0 as not to cause to him a disseysine. But when the 
assent of the tenant or a judgment has intervened, then 
forthwith &nd not before the seysine of the thing claimed 
is transferred to the claimant, and let the tenant have 
wn equivalent in compensation from the estate of the 
wartantor. 


We must see, who can call a warrantor and on what 


9. 
W ho can 


grounds. And it is known that every person who 1s youch a 
not prohibited may call a warrantor, as for instance he warrantor 


and on 


who has received any corporeal thing, as land for in- what 
stance, or & tenement from any person upon any just 8rounds. 


title whatsoever or upon any just grounds of acquiring 
it, as on the ground of donation or of sale or of exchange 
or such like, with an express charter of warranty 
and sometimes of homage, except it be expressed in the 
same charter that notwithstanding homage, if the donor 
be vouehed to warrant, he is not bound to a warranty, 
nor to make compensation, and so à convention controls 
the law. 


Likewise a person is bound to warrant sometimes on 
account of homage, even without a charter, and whether 
he be of full age or & minor, provided that if à minor 


4. 
Who ovght 
to war- 
rant, . 


5. 

: Quis 
vocari 
debet ad 
warranti- 
zandum. 


Fleta 1. vi. 
c. 21 $ 6. 


f. 381. 


6. 
Si minor 
vocatus 
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deat ad warrantià. Et idem dici poterit de juribus, 
sicut de custodiis & maritagiis & hujusmodi. De hoc 
auté quod dicitur omnis qui non phibetur, quia non 
potest quis warrantu vocare in poenali actione, ubi 
quis convincendus fuerit ex delicto, vel injuria ppria, 
& ubi fuerit poena corporalis infligenda, cüm poena 
suos tenere debeat actores, & non alios. 


Ite videndü est, quis vocari possit ad warrantu? Et 
sciendum quód tam masculus quàm fcemina, tam minor 
quàm major, dum tamen (ut przedictü est) si minor 
vocetur remaneat placitum de warrantia in suspeso 
usque ad etatem, nisi causa fuerit ita favorabilis, quód 
clas expectari non debeat, sicut ex causa dotis. ltem 
non solum vocandus est ad, warrantü ille qui dedit 
vel vendidit, verum etiam vocandi sunt eorum hze- 
redes descendentes in infinitum, propter verba in 
chartis conteuta. Ego & hsredes mei warrantizabi- 
mus tal & heredibus suis &e. Et in quo casu, ten- 
entur heredes  warratizare, sive sint ppinqui sive 
remoti, remotiores vel remotissimi Et q de hsredi- 
bus dicitur, idem dici poterit de assignatis, & de illis 
qui sunt loco illorüm hsxredum,! sieut sunt capitales 
domini qui tenentibus suis quasi succedunt, vel ppter 
aliquem defectum, vel ppter aliquod delictum, sicut de 
eschaetis dominorum. Et g assignatis fieri debet 
warrantia per modum donationis: pbatur in itinere 
W. de Ralegh in com Wart cirea finem rotuli, et 
hoc maximé, si primus dominus, capitalis, & primus 
feoffator, ceperit homagium & servitium assignati. 


Si aute minor fuerit vocatus ad warrantü de aliqua 
libertate, sive per se, sive cum aliis, semper inquiratur 


! * Joco heredum," M8. Rawl. C. 160. 
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be called, he need not answer the warranty before he is 
of fullage. And the same may be said of rights, as of 
wardships and maritages, and such like. But concerning 
this which is said *every person who is not prohibited," 
because a person cannot vouch a warrantor in & penal 
action, where a person will have to be convicted of a 
misdemeanor or of injury of his own doing, and where 
corporeal punishment will have to be inflicted, since 
punishment ought to attach to the real actors, and not 
to others. | 
Likewise we must see who can be vouched to warrant. ^ 5. 

And it is to be known that a male as well as & female, Y ho ought 
a minor as well as à person of full age, provided, how- to warrant. 
ever (as aforesaid) if a minor be vouched, the plea con- 
cerning the warranty must remain in suspense until he . 
is of full age, unless the cause should be so favourable 
that his full age ought not to be awaited, as in a cause 
of dower. Likewise not only he who has given or sold 
à thing is to be vouched to warrant, but likewise their 
heirs descending in perpetuity by reason of the words 
contained in the charters: *I and my heirs will war- 
* vant to so-and-so and his heirs &c.," and in which case 

the heirs are bound to warrant whether they be near or 
remote, more remote or most remote; and what is said 
concerning heirs, may likewise be said concerning as- 
signs, and concerning those persons who are in the place 
of heirs, as for instance, chief lords who succeed as it  f.881. 
were to their tenants, either on account of any default 
on their part, or on account of any delict, as by 
reason of an escheat to the lord. And that à warranty 
by means of & donation ought to be made to assignees 
is proved in an iter of William de Ralegh in the 
county of Warwick near the end of the roll, and this 
more especially, if the first chief lord and first feoffor has 
received the homage and service of the assignee. 


But if& minor be vouched to & warranty concerning 


6. 
some franchise, whether by himself or with others, let IA DHBOE 


be vouched 


TREE Mo atum. aen 
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fueritad inprimis utrum antecessor minoris seysitus fuit de tali 
tum." libertate ut de feodo anno et die quo fuit vivus & 
mortuus, ad hoc q detur dilatio warrantie vel non 
detur. ltem vocari poterit ad warrantum, et vocare 
tam ile qui tenet ad vitam, sicut ille qui tenet in 
feodo, et eodem modo ill qui tenet ad terminum 
annorum. Et q ille potest qui tenet ad terminum, 
quamvis ratio se habeat in contrarium, pbatur in itinere 
W. de Ralegh in cof Warrt de quadam Sibilla q 

dotem petiit circa finem rotuli. 
EA Maritus uxore recte vocat ad warrantum etiam sine 
vocatux. &uxilio curie, (nisi ita sit q foemina, q de costa viri 
orem ed  Sumpta fuit, eaput excedens, viro suo dominetur) si 
quando.  UXor in brevi non nominetur, ut si recognitum fuerit 
m T vel convictum, q vir nihil teneat nisi nomine uxoris 
c.23,8 9, 8u2, quamvis secundum quosdam potius deberet cadere 
zn Yk breve ilud: aliud tamen erit (ut videtur) si dona- 
— * * tiones factz fuerint ante matrimonium cum seysina et 
usu per aliquod tempus, quod secus est constante maíri- 
monio. Et quo casu, vir recte vocat uxorem sicut 
aliam quàcunqué personam, et cüm warrantizaverit, et 
vir amiserit, uxor tenebitur ad excambium, q non est 
in primo casu. Si aute 6 contrarió, si vir uxori dona- 
tionem fecerit ante matrimonium, & uxor per se sine 
viro implacitetur, non magis sine viro respondebit 
quàm de alia hsreditate sua, & ipsum (ut videtur) 
vocare poterit ad warrantum, et si amiserit, q vir tene- 
atur ad exeambium, secundum q dicitur de uxore. 
Cüm aute vir & uxor simul implacitaverint & petant, 


& vir attornatus fuerit uxoris, & ille qui tenet post- 


x 
i 
h 
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it always be inquired in the first place whether the toa wer- 
ancestor of the minor has been seysed of such a franchise nM 
as of fee in the year and on the day on which he was 
alive and died, for the purpose of allowing or not a delay 

of the warranty. Likewise & person who is & tenant 

for life may be vouched or may vouch to warrant, as 

. well as he who holds in fee, and in the same manner he 
who holds for a term of years. And that he who holds 

for & term of years may do so, although reason suggests 

the contrary, is proved in an iter of William de Ralegh 

in the county of Warwick, concerning à certain Sibilla, 
who claimed dower, near the end of the roll. 


A husband vouches his wife to warrant rightly even 7. 
without the help of the court, (unless it be that the ^ husbend 


vouches 
woman, who was taken from the rib of the man, being his vife to 


taller by the head, domineers over her husband,) if the sometimes 
wife be not named in the writ, as if it be recognised 
and proved that the husband holds nothing except in 
the name of his wife, although according to some the 
wri&í ought more properly to abate; it will be other- 
wise, however (as it seems), if donations have been 
made before matrimony, with the seysine and use for 
some time, which is otherwise during matrimony. And 
in which case the husband rightly vouches his wife as 
any other person whatsoever, and when she has war- 
ranted and the husband has lost, the wife will be bound 
to make compensation, which is not so in the first case. 
If however, on the contrary, the husband has made a 
donation to his wife before marriage, and the wife alone 
by herself be impleaded without her husband, she shall 
no more answer without her husband than for the rest 
of her inheritance, and she will be able to vouch him, 
as it seems, to warrant, and if she shall lose, her husband 
is bound to make her compensation, according to what 
is said concerning the wife. But when both the husband 
and the wife have pleaded together and claimed, and 
the husband has been the attorney of his wife, and he 


* opns t prm RR 
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l. 
Quibus 
modis 
obligatur 
quis ad 
warranti- 
zandum. 
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modum uxorem vocaverit ad warrantum, oportebit q 
lpsa iterum compareat in curia, & attornatum faciat 
virum suum vel alium in placito warrantis, quia vir 
non est attornatus in placito illo quamvis in placito 
principali: seeundum q videri poterit de itinere M. de 
Pateshull in com Eborum anno regni regis Henrici 
decimo de Petro de Malo Lacu & Izabella uxore ejus, 
& Johanne de Besacre. Et sic fiat in omni placito, cüm 
lenens warrantum vocaverit, q petens faciat attornatum 
de novo, q quide non est de tenente. 


Car. II. 


Ite quis vocare! debeat & warratizare & cui dictu 
est. Nune videdü qualiter et quibus modis quis 
obligetur ad  warratià sive major sive minor. Et 
sclendü q per homagiü, et fine factu? et per chartarü 
sive per aliorü instrumétorum obligatione. Per instru- 
métorum obligatione, verbi gratia, À. vocat B. ad 
warrantü versus C. B. suimonitus petit q À. ostendat 
el qua ratione vocaverit eum ad warrantü. Et si À. 


statim pferat chartam ipsius B. vel patris sui, vel 


alterius antecessoris sui cujus h:res ipse fuerit, & quee 
dedici non possit. Et si A. talis sit heres g ei war- 
rantizari debeat, ut si sit heeres ejus qui feoffatus est 
per chartà illam, vel ejus assignatus, vel hseres assig- 
nati, cüm charta de assignatis fecerit mentione. Et 
eodem modo si de illis quibus feoffatus dare voluerit, 
vendere vel levare, et charta fecerit mentione de war- 


! * voenri," MS. Rawl, C. 160. | ?* per finem factum," MS. id. 
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who is the tenant afterwards has vouched the wife to 
warrant, ib will be ineumbent that she should appear 
again in court and constitute her husband her attorney, 
or another person in a plea of warranty, because the 
husband is not her attorney in that plea although he is 
80 in the principal plea, according to what may be seen 
in the iter of Martin de Pateshull in the county of 
York in the tenth year of the reign of king Henry, 
concerning Peter de Malo Lacu and Isabella his wife, 
and John de Besacre. And so let it be in every plea, 
' when the tenant has vouched & warrantor, that the 
claimant should constitute an attorney AHow, which is 
not the case with the tenant. | 


CHAPTER II. 


' Likewise what person ought to be vouched and to war-- 


rantand to whom has been discussed. Now we must see 


f. 381 b. 


l. 
In what 


modes a 


how and in what modes a person is bound to warrant, person is 


whether he be of full age or & minor. And itis to be 
known that [he is bound] through homage and through 
a fine having been made, and through the obligations of 
charters or of other instruments. Through the obliga- 
tions of instruments, for example's sake, À. vouches B. to 
warrant against C. PB. having been summoned claims 
that A. should show for what reason he vouches him to 
warrant. And if A. forthwith produces a charter of B. 
. himself or of his father, or of some other ancestor of 
his, whose heir he is, and which cannot be denied: and 


if A. be such an heir, that a warranty ought to be 


made to him, as if he be the heir of him who was 
enfeoffed by that charter, or his assignee, or the heir 
of his assignee, when the charter has made mention of 
assipnees: and in the same way, if he has wished to 
give or to sell or to bequeath any portion of those 
things of which he had been enfeoffed, and the charter 
has made mention of the warranting and of the pure 


ound to 
warrant. 


2. 
Si minor 
vocatus 
fuerit, 
statim 
ostendat 
chartam 


vel aliud. 
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rantizatione et puro feoffamento, tunc oportebit q idem 
B. statim warrantizet, et incontinenti ad melius q 
poterit respondeat. Et idem q dicitur de charta, dici 
poterit de confirmatione, si confirmatio ad warrantiza- 
tioné obligaverit confirmante. 


Si aute minor infra :state existens vocatus fuerit 
ad warrantü, et costiterit q minor sit, ne frivola sit 
vocatio, ille qui vocat statim in ipsa vocatione ostendat 
chartas suas vel aliud, per g psumi possit g minor 
teneatur ad warrantiam sive presens fuerit sive absens, 
quia hzc poterit esse ratio, cm sint nonulli de jure 
suo diffidétes, clum aliud remediü non haberent ad lite 
ptrahendam, nisi minoré ad warrantü vocarent. Quod 
etiam de quolibet majore dici posset! warrantü vocante 
majorem vel minore. In assisis vero omnibus ubi, 
s] vocans de warranto suo defecerit, nulla alia subse- 
quetur poena in odiü defalte, nisi q per defalta capia- 
tur assisà&. Cüm aute à vocante warrantü ostenssm 
fuerint charte & instruméta, tuc videndu erit utru 
pater vel alius antecessor minoris (si servitiü petatur) 
fuerit in seysina de servitio illo anno & die, quo fuit 
vivus et mortuus. Et si ita fuit seysitus, tune statim 
warrátizet suo feoffato, sed loquela principalis inter 
petente et minore qui warrantizavit tenenti usi ad 
eate warranti remanebit sine die: secundü q pbatur 
de itinere abbatis de Radinge & M. de Pateshull in 
cof Warf de /Egidio de Erdington qui suu:onitus fuit 


' ad warràtizzndü W. de Norf. Et quia pater ipsius 


ZEgidii obiit seysitus de servitio ipsius W. post4m ipse 
E. warrantizavit ipsi W. remansit loquela principalis 


! ** possit," M8. Rawl. C. 160. 
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" enfeoffment, then it will be incumbent that the said B. 
should forthwith warrant and immediately answer in 
the best way he ean. And the same which is said of 
& eharter, may be said of & confirmation, if the confirma- 
tion has bound the confirmer to à warranty. 


If, however, & minor being below age has been Ü . 2. 
vouched to warrant and it be established that he is a ho vonehed 


minor, in order that the vouching him inay not be let the 
frivolous, let him who vouches him forthwith at the Pacem 
vouching exhibit his charters or other document eas e 
through which it may be presumed that the minor is other 
bound to warrant, whether he be present or be absent, document. 
because this may be the reason, since there are some so 
distrustful of their right, when they have no other 
remedy to prolong the suit, unless they vouch a minor 
to warrant. Which also may be said of any person of 
full age vouching as à warrantor a person of full age or. 
a minor. Butin all assises, where, if the voucher fails 
of his warrantor, no other penalty.follows in hatred of 
his default, except that the assise shall be held by 
default. But when by the person vouching à warrantor 
the charters and instruments have been exhibited, then 
it is to be seen whether the father or other ancestor of 
the minor (if a service be claimed) has been in seysine 
of that service in that year and on that day on which 
he was alive and died. Andif he has been so seysed, 
then let him forthwith warrant the feoffee, but the 
principal argument between the claimant and the minor, 
who has made warrant to the tenant, shall remain 
without & day until the full age of the warrantor; 
aecording to what is proved in the iter of the abbot 
of Reading and Martin de Pateshull in the county of 
Warwick, eoncerning Egidius of Erdington, who had 
been summoned to warrant William of Norfolk. And 
because the father of Egidius himself died seysed of 
the service of William himself, after Egidius himself 
had warranted to William himself, the principal argu- 
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sine die versus petente usd ad setate E. eí sic minor 
infra setatem warrantizabit suo feoffato & tenenti ppter 


" Seysina antecessoris de servitio, q recepit à suo feoffato 


anno et die quo obiit. Si aute antecessor seysitus no 
fuit anno et die &c. tunc minor infra state nec ad 


. warrantia nec ad principale placitü respondebit. 


3. 
Aliquando 


sine charte 
ostengione. 


f. 882. 
4. 
Aliquando 
per homa- 

gium. 


In casu tame poterit minor vocari ad warratü et 
sumoniri sine charte osteésione, si infra state vocatus 
fueri& ad warrantum ab aliquo suo tenente, ratione 
alicujus tenemeti de quo infra setate feoffatus fuerit 
lenens, quia in utrod placito tam warrantie qm prin- 
cipali respodebit. Et unde cum minor sic vocatus 
fuerit ad warrantu, inquirendü erit utru tenementum 
ratione cujus vocatus est ad warrantü, sit hereditas 
descendens vel perquisitü, & qg dicitur de servitio dici 
possit de homagio. 


Per homagiü vero captü obligatus es& dominus ad 
warrantià qui homagiü cepit, quia esto q tenens nulla 
chartà habuerit, vel càm habuerit, illam non habeat 
ad manum, sive feoffamentu illud fuerit novum vel 
vetus, sicu& à coquestu Anglie, de quo raro contingit 
q charte pferantur, si homagiu intervenerit, & hoc 
pbari possit, capitalis dominus sine charta warrantiza- 
bit. Et si fort? dicat q sine charta warrantizare non 
debeat, responderi poterit à tenente sic: Tu teneris 
michi terram petitam warrantizare, quia ego sum inde 


homo tuus, & tu inde homagiü meu recepisti, & in 


Sseysina es de servitio meo, & pater rneus et anteces- 
Sores patris mei inde fuerunt homines antecessorü 
tuorum. Et qg it& sit, pducat sectam suflicientem, 
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ment against the claimant remained without a day until 
the fullage of Egidius; and so a minor under age shall 
warrant to his feoffee and tenant on account of his 
ancestor's seysine of & service, which hoe received from 
his feoffee in the year and on the day on which he 
died, But if the ancestor has not been seysed in the 
year and on the day, &c., then the minor under age 
shall answer neither to the warranty nor to the princi- 


pal plea. 


But & minor may be vouched to warrant and may . 3. 
be summoned without the exhibition of a charter in & repu qa 
ease, if. he be vouched under age to warrant by some EE epe 
tenant of his by reason of a certain tenement, with SAPE. 2 
which the tenant has been enfeoffed under age, because 
he shall answer in either plea, that of warranty or the 
prineipal plea. And hence if the minor be thus vouched 
to warrant, ib wil have to be inquired whether the 
tenement by reason whereof he has been vouched to 
warrant,is an inheritance or an acquisition, and what 


: 1s said of a service may be said of homage. 


But the lord, who has taken homage, is bound to a  f.382. 
warranty through the homage taken by him, for let it A 
be that the tenant has had no charter, or if he has had through - 
a charter, he has it not at hand, whether the enfeoffment homage. : 
has been new, or ancient, as from the conquest of Eng- 
land, concerning which charters are rarely produced, if 
homage has intervened, and this can be proved, the 
chief lord shall warrant without a charter. And if by 
chance he should say that he ought not to warrant 
without à charter, an answer of this kind may be made 
by the tenant: You are bound to warrant to me the 
land claimed, because I am thereof your man, and you 
have thereof received my homage, and are in seysine of 
my service and my father and the ancestors of my 
father were thereof the men of your ancestors. And 
that it js so let him produce a sufficient sect, a living 
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vivam voce, vel aliqm qui paratus sit hoe disrationare 
p eorpus suü si opus fuerit. Et si ille qui vocatus 
est hoc dedicere non possit, sine charta warrantizabit, 
et hoe nisi ille qui vocatus est docere possit homagium 
esse conditionale, s. salvo jure cujuslibet in suo casu. 


T P M Si aut& vocatus homagium ilud omnino negaverit 
ad warran- eb. defenderii, tunc justice. audiant pbationes tenentis, 
Had homà- qui se pbare possit q sit homo talis, & quód ipse 
negaverit. talis homagium suü ceperit, vel antecessorum suorum 
in forma pdicfa, per juditium warrantizabit. Sed cü 
ppter homagium vocetur aliquis ad warrantum q dedici 
non possit, nunquid poterit dominus p voluntate sua 
homagium tenentis sui wayviare & sic de warrantia 
evadere ? no, quia ex hoc tale sequeretur incoveniens, 
9 p minimo servitio magnum quid warrantizaret te- 
nenti suo. Poterit tame tenens quando voluerit tene- 
mentum suum wayviare, vel illud düo suo restituere 


simul cum homagio et ex causa. 


6. Obligatur etiam quis ad warratiam p cyrographum 
edite & fine factum, ita q si À. pferat cyrographum de fine 
ettinem facto in curia& dii regis inter ipsum & B. vel eorum 
facit. ^ antecessores quorü hseredes ipsi sunt, tune secundü 

ilud eyrographum (q de facili dedici non poterit) fiet 
juditiü de warrantizatione, in forma tamen supradicta 
de minore, $i minor ad warrantü vocatus fuerit, s. si 
anno & die &c. Sed nonne tenet minor infra etate 
ad fine factü respodere etia etsi no ano & die? & de 


infra fol. hoc dicetur inferius de exceptionibus. 
421 b. 
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voice, or some one who is ready to deraign this by his 
own body, if it shall be necessary. And if he, who is 
vouched, eannot gainsay this, he shall warrant without 
a charter, and this unless he who is vouched can show 
that the homage is conditional, that is saving the right 
of each person in his own case. 


But if the person vouched has altogether denied the ^ 5. 
homage and defended himself,then let the justiciaries ied 
hear the proofs of the tenant, who, if he can prove that Mir, to 
he is the man of so-and-so, and that so-and-so himself; ls p 
has taken his homage or that of his ancestors in the form the 
aforesaid, he shall warrant through the judgment, But ^ 5 
when a person is vouched to waxrant on account of 
homage, which cannot be gainsaid, will the lord forsooth 
be able according to his pleasure to waive the homage 
of his tenant and to escape from the warranty ? Not so, 
because therefrom would follow this inconvenience, that 
he might warrant to his tenant something great in return 
for & trifling service. The tenant, however, will have 
the power whenever he may wish to waive his tenement, 
or to restore it to his lord together with his homage and 
for cause shown. 


À. person also is bound to à warranty through a chiro- 6. 
graph and the makiug of a fine, so that if A. produce a Fede 
chirograph of a fine having been made in the court of and the 
. thelord the king between himself and B. or the ances- Paking of 
tors of those whose heirs they are, then according to 
that chirograph (which cannot well be gainsaid) judg- 
ment shall be made concerning the warranting, in the . 
form however above stated in the case of a minor, if à 
minor has been vouched to warrant, to wit if in the year 
and on the day &e. But is not the minor bound to 
answer upon à fine having been made, even if not in 
the year and on the day &c.? And of this mention will 


be made in Magic: of exceptions. 
 R2657. B 
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. 3. | Non solü obligatur persona feoffatoris (ut pdictu est) 
ipe & rationibus pdictis, poterit etia tenemetü obligari cu 
presse. — psona tacite vel expresse. Express$, ui si quis ita 

dicat, in charta donationis, g ipse & heredes sui war- 
rütizabuüt donatione sua ex tali certo tento qg tune 
tenent ad (meund postmodü pvenerit, & sic remanebit 
res expressó obligata ad 'warrantia, ut pbat in rotulo 
de ter P. ai regis H. decimosexto in com Midd, de 
Alie. de Warr & de R.! de Renge, ubi Alic.warranti- 
zavit p judiciü cuf, qui? habuit tentu literaliter & 
specialiter obligatü.  Tacite, ut si feoffator tepore 
donationis satis habuit unde  warrantizet etià sine 
expressione, id qd' tüc habet remanet obligatu, quia 
no valet obligatio pson:z, nisi habeat si opus fuerit 
unde possit excabiü facere. Et p hoc sie obligatur 
lenemetü tacite. | 


8. 
Si dominus M" : - : E : 
eapitalisad — Sed quid si tenemetum sic obligatü tacite vel ex- 
quem terra 
pervenerit : : iud ! 
utescheta tanquam eschaeta deveniat in manum domini regis 
i ne y, vel eapitalis domini superioris? Qu:ero an ille tenea- 


modo, eum tur ad warrantiam eüm ad warrantu vocetur ? et videtur 


heresquia 9 l6, quia res cum homine? transit ad quemcuni. 
res transit 
cum 
onere. 
9. Poterit etiam ipse rex inter alios ad warrantiam 
Si rex "envi * nl s qe : 
debeg;  ObDligari rationibus supradictis, sed tamen no potest 


warranti- vocari sicut vocantur privat» persons, quia sumoneri 


m non potest per breve, et ideo dicere poterit ille cui 


quod sine. rex warrantizare debeat, cum quadam curialitate, sic: 
rege re- 


— —  — — ———— À — MÀ — —— M ——— MÀ M — — — - -————— ———— —M—— —À -——- so. ——— — M —— -- -——- 


! * Ricardo," MS. Rawl. C. 160. À3 * onere," MS. id. 
3 ^ quin," MS. id. 


Tdi 


presse, ppter defectum vel ppter delictum feoffatoris 
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The person of the feoffor is not alone obliged (as has ui 
been above stated) and for the reasons above stated, the tacitly or 
tenement also may be bound together with the person exPrcssly. 
tacitly or expressly. Expressly, as if & person should 
Say thus in the charter of donation, that he himself 
and his heirs will warrant his donation out of a certain 
tenement, which they then hold, to whomsoever it 
may come hereafter and so the thing will remain 
expressly bound to a warranty, as is proved in the 
roll of Easter term in the sixteenth year of king 
Henry in the county of. Middlesex, concerning Alice de 
. Warrenne and concerning R. de Renge, where Alice war- 

ranted through a judgment of the court, because she had 
a tenement literally and specially bound.  Tacitly, as if 
the feoffor at the time of the donation had sufficient out 
of which to warrant even without an expression of it, 
that which he then had remains bound, because & per- 
sonal obligation does not avail, unless he have where- 
with to make compensation, if it shall be necessary. 

And through this à tenement is thus tacitly bound. 


8. . 
Jf the chief 


But what if à tenement thus bound tacitly or expressly Sum 


on account of the default or of the delict of the feoffor has land has 
come as an 


passed as an escheat into the hand of the lord the king c.osest or 
or of a superior chief lord? I ask whether he is bound f. 8382 b. 
to the warranty, when he is vouched to warrant? and it go 


seems that it is so, because the thing passes to every one iua " 
M ^ whe e1 

with the charge. not die 
heir, 
because 
the thing 
passes 
with the 
charge. 


Even the king himself amongst others may be bound ,, the king 
to warrant for the reasons above stated, but he cannot be ought to 
vouched as private persons are, because he cannot be ipie 
summoned by à writ, and therefore he, whom the king that he 
ought to warrant, may say with & certain courtliness 99"n^t 


B 2 
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spondere q Sino rege respondere non poterit, eo quód habet 
nonpefeTit chartam suam de donatione vel confirmatione, per 
nr 5 quam si amitteret, rex ei teneretur ad escambium, vel 
Britton, ii, alia ratione, q ipse rex est in seysina de homagio & 
cxi $2?.servitio suo et hujusmodi, & quonià ita fieri solet 
8 7. multotiens, q tenens sine rege respondere non poterit, 
ut litem  ptraheret, ratione cujuslibet charte quam 
pferret in juditio de confirmatione, pvisum fuit et 
concessum coram ipso rege in dedicatione abbathisge 
de Hayles in presentia ix. episcoporü, & coram coi 


-Riehardo & alis pluribus comitibus sic: 


1o. Quód nullus de csetero regem nominet in judicio 
Qu — (ut predietum est) nisi ita sit q rex teneatur ad 
vocat : escambium, si tenens amiserit, & secundum g tunc judi- 
regem a 


warrans.  Càtü fuit inter comitem Gloc. et abbatem S. Edmundi, 
tum,nis quia chart abbatis p quas dicebat q sine rege respó- 
escam- . dere non potuit, loquebantur tantü q rex reddidit, 


pu concessit & confirmavit, et de nulla warrantia p qua 
au er teneretur ad eseambium si abbas amitteret. Et sclen- 


Anglorum dum q nihil aliud est dicere, non possum sine rege 
9 iNOY. u^ 


1951. respondere, qm vocare ipsum ad warrantu, licet p alia 
verba. 
l Car. III. 
Quod war- " ] : | 
rantin Cum aute quis warrantum vocaverit, debet warran- 
debet 


tum suum designare pprio nomine, si possit, si fuerit 


designare i . : : 
propio in rerü natura. Si autem in utero matris, aliud erit 
nommue, 81 Li 3: $ : » . * . 
possit, vel dicendum, qui& si in nomine erratum fuerit sive in 


quodtan- persona, tenens de facili poterit amittere, vel si it& 
td" — vocaverit: voco filium telis sine expressione nominis, 
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thus ; that he cannot answer without the king, because he answer 
has his charter of donation or of confirmation, through Mpvus 
which, if he should lose, the king is bound to him to make 

him compensation, or for another reason, that the king 
himself is in seysine of his homage and his service, and 

such like, and since it is accustomed so to be done very 
often. that the tenant cannot answer without the king, 

that he may prolong the suit, by reason of a certain 
charter which he produces in court concerning a con- 
firmation, i& has been provided and granted in the 
presence of the king in the dedication of the abbey of 
Hayles in the presence of nine bishops and in the 
presence of Earl Richard and several other earls : 


That no one henceforth shall name the king ina 10. 
judgment (as above stated) unless it be so, that the iiw em 
king is bound to make compensation, if the tenant vouch the 
shall lose, and aecording to what was then adjudged er ud | 
between the earl of Gloucester and the abbot of St. unless he 
Edmunds, because the charters of the abbot, through be bomd 
which he said that he could not answer without the compensa- 
king, seid only that the king rendered, granted, and "^" 
confirmed, and spoke of no warranty whereby he was 

bound to make compensation, if the abbot should lose. 

And it is to be known that to say that I cannot answer 
without the king is nothing else than to vouch him to 


warrant, although it is by other words. 


CHAPTER III. 


When, however, & person vouches a warrantor, he quje 
ought to designate the warrantor by his proper name, if warrantor 
he can, if he exists in the nature of things. But if he be dni 
in the womb of his mother something else must. be said, nated hy 
because if there be an error in the name or in the person eid 
the tenant may easily lose; or if he should vouch him possible, or 
thus, I vouch the son of Gola nda without the expression equivalent. 


of à name, such & vouching does not avail, when so-and- 


f, 383. 
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non valet talis vocatio, cüm talis plures habuerit filios . 
valet tamen, si non nisi unum. Si autem ite voca- 
verit: voco talem filium & hsredem talis, valet talis 
vocatio, licet haeredes plures habeat remotos & propin- 
quos, quia hoe de propinquiore erit intelligendum. 
Sed quid si plures appareant, qui se faciunt heredes, 
nec appareat quis eorum propinquior, videtur quod 
sub disjunctione vocandus erit warrantus, ut si dicatur: 
Voco talem vel talem quicunque eorum heres fuerit 
talis, vel si hzres in utero fuerit sic, & ubi uxor peti- 
erit mitti in possessione nomine veníris, ut si dicatur: 
voco talem pprio nomine qui apparens est, vel illum 
qui in utero est, nisi ad monstru declinaverit, vel in 
utero mortuus fuerit, & semper exprimi debet causa 
q dubitatione inducit, vel incertitudine: ut si dicat 
istum vel illüà quieunq istorü obtinuerit, sicut inter 
avuneulü & nepote legitimum, & bastardü et hujus. 
modi. Sufficit enim si tantü faciat quantum facere 
potest, cüm uierqué se gerat pro hzrede. Et hoc fieri 
possit (ut videtur) ad similitudinem exhzredationum, 
quia si quis debeat exheredari, nominatim debet ex- 
hzredari, et eodem modo warrantus nominatim vocari. 
Ut si dieatur: Titius filius meus exhwres esto. ltem 
valet exhsredatio, et sufficit si dicatur, Filius meus 
exhsres esto, non adjecto pprio nomine, maximé si 
alius filius non existat, quia no refert utrum quid fiat 
vel q tantunde valeat. Cüm aute sit aliquis qui se 
facit heredem et hzreditatem peüerit, et mulier simi- 
liter si petat mitti in possessione nomine ventris, vel 
cüm plures se faciant hsredes, nec costare poterit quis 
eorü hsres ppinquior et rectior sit ppter dubium 
eventum, et cüm nullus warrantizare teneatur ante 
hsereditatis additione, tutius et melius est warrantiam 


! * aditionem," MS. HRawl. C. 160. 
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so has several sons ; it avails, however, if he has only one. 

 "Butif he should vouceh him thus, I vouch so-and-so the 
' gon and heir of so-and-so, such a vouching avails, although 
he may have several heirs remote and near, because this 
will have to be understood of the nearest; but what if 
several appear, who make themselves out to be heirs, and 
it is not apparent which of them is the next heir? it seems 
that the warrantor ought to be vouched disjunctively, as 
if it be said : I call so-and-so, whichever of them is the heir 
of so-and-so ; orif the heir is in the womb thus: and when 
the mother has claimed to be put into possession in the 
name of her belly, as if it be said: I vouch so-and-so in 
his proper name, who is apparent, or him who is in the 
womb, unless he turns out to be a monster, or has died 
in the womb, and there ought to be always expressed 
the eause which induces doubt or uncertainty, as if he 
shall say this or that person, whichever of them has pre- 
vailed, as between an uncle and a lawful nephew, and a 
bastard and such like. For it is sufficient if he does as 
much as he can, when each of them holds himself out as 
the heir; and thís may be done as it seems after the 
likeness of disherisons, because if a person ought to be 


disherited, he ought to be disherited by name, and in 


the same way & warrantor ought to be vouched by name. 
As if it be said, Let Titius my son be disherited.  Like- 
wise the disherison is valid, and it is sufficient, if it be 
said, le& my son be disherited,- without adding his proper 
name, espeeially if another son does not exist, for it does 
not matter whether & thing is done or what is equiva- 
lent. But when there is some one who holds himself 
out to be the heir and claims the inheritance, and a 
woman likewise if she claims to be put into possession 
in the name of her belly, or when several persons hold 
themselves out to be heirs, nor can 1t be established 
which of them is the nearer and more rightful heir on 
account of a dubious event, and when no one is bound 
to warrant until he has entered on the inheritance, it is 

safer and better to suspend the warranty until à certainty 


f. 383. 
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suspendere quousqd inde haberi poterit certitudo et 
costiterit de veritate ad similitudine istius casus. 
2. Quia esto g quis implacitatus fuerit de duabus 


Si - : $ lora $a . "A 
tus de dote partibus alieujus manerii, et mulier de ítia pte qm 


iir tenet nomine dotis et unde talis est warrantus de dote 
inter duos Sua, et pendéte placito q ille qui tenuerit duas ptes 


Pu GBÓ: feloniam fecerit, et utlagatus fuerit anteqm mulier de 


de escheta tertia pte eum ad warrantü vocaverit, et cüm ille - 


db duse ptes ratione termini sui fuerint in manu dii 
regis, et inter duos dominos de eschaeta contentio 
habeatur, nec sciri posset quis eorü debeat obtinere, 
loquela mulieris ponitur et remanebit sine die, vel ad 
diem diffusum et in suspenso! quosj inde habeatur 
certitudo: ut de itinere ultimo W. de Ralegh in com 
Warf circa finé rotuli. Et ita (ut videtur) fieri deberet 
de missis. Item cüm plures vocati fuerint ad war- 
rantü erratü fuerit in nomine unius vel plurium, per- 
inde habendum erit (ut videtur) càm sint quasi unum 
corpus, ac si erratum esset in nominibus omnium, sic- 
ut videri poterit de pluribus petétibus vel pluribus 
tenentibus. 


Si ded CAP. IV. 

warrantum 

Meet Cum autem quis vocatus fuerit ad warrantiam, qui 
potestate fuerit sub potestate vocantis, licet auxilium euris 
aurai petierit, auxilium non habebit, quem quidem si non 
petierit, —produxerit, amittere poterit de facili. 


non habe- 

bit aux- 

ilium 

curim. A . ] 
9. Si autem warrantus extra suam potestatem fuerit, 

Item si — et in potestate regis ubicunque, auxilium habebit. Si 


talem, qui » . . 
nonfuerit &utem exira potestate regis, eüm rex ipsum pducere 


sub potes- 
tate regis, 


1 * diffusum in suspenso," MS. Rawl. C. 159. 
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thereon can be attained, and it can be established concern- 
ing the truth after the likeness of this case. 

For let it be that à person has been impleaded for two- " V : 
thirds of à manor, and a woman for one third, which she rantor of 


holds in the name of dower, and whereby so-and-so is the-dower has 


. committed - 


warrantor of her dower, and pending the plea he who is felony and 
the tenant of the two parts has committed felony, and pude 
has been outlawed before the woman has vouched him between 
as & warrantor for her third part, and when the two- mr 
thirds in respect of his term have been seized into the cerning 
hand of the king, and a contention arises between two 5e . 
lords respecting the escheat, nor can it be known which 

of them ought to prevail, the argument of the woman is 

put off and will remain without & day, or to & day 
diffused and in suspense, until certainty thereon is ob- 

teined, as in the last iter of William de Ralegh in the 
county of Warwick, about the end of the roll And so 

(as 1& seems) it ought to be done in the premises. Like- 

wise, when several persons have been vouched to war- 

rant, if an error has been made in the name of one or of 

several, it will have to be accounted the same (as ib 1. 


appears) since they are as it were one body, as if an lísper- 


son shall - 


error had been made in the names of all of them, as may vouch a 
be seen concerning several claimants or several tenants, Véarraator, 
| who his 
under his 
power, 
although 
CHAPTER IV. . he may 
have | 
.. When indeed a person has been vouched to warrant, dien 
. who is under the power of the voucher, although he shall out he 
claim the help of the court, he shall not have that help, j2^J net 
and if he has not produced him, he may easily lose. — 9. 
Likewise, . 
| if such a 
: : ] person, 
But if the warrantor be beyond his power, and in the who is not 
power of the king anywhere, he shall have help. But if ecd n 


he be beyond the power of the king, since the king can- the king, 
not produce him, he shall not have help, and let him who 


but let him 
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zs SpA non possit, auxilium nom habebit, et ideo producat 
, . . . * 
si possit. eum qui vocavit, vel rem petitam amittat. 
" 3. Si autem sit aliquis qui talem libertatem habeat, q 
tus faerit Dreve regis ibi non currat ppter dominum regem, qui 
infra liber- s;b1 libertatem concessit, mandetur domino libertatis 
tatem d | distr . f i. disini 
alicujus ubi QUO warrantum distringat, q $1 non fecerit, distringa- 
non eurrit (ur ipse per terras suas extra libertatem q warrantum 
breve regis. js : . 
pducat. Si aute terras extra non habuerit, tune non 
obstáte libertate apponat rex manum in defectum 
ipsius, ità q jus no deficiat, cüm aute warrant? sine 
f.383b. &uxilio pduei no possit, tüc fiat bre de sumonedo 
warratum in hac forma: 


Rex vic. salute. Suimoneas p bonos suimonitores À. 
Preve si q sit coram justi. &c. tali die ad warrantizandü B. 
ilio pro.  tantü íre cu ptinetüs in tali vill qm E. in eadé 
duci non . "MM s . s: 
possit. Curia corà eisdé justice. &e. clamat ut jus suü versus 

| pdictü B. et unde ide B. in eade curia nostra corà 
eisde justic. nostris vocavit ipsu Á. ad warrantü versus 
pdictum E. et habeas ibi sumonitores et hoc breve. 
Teste &c. vel aliter: ad warratizandum B. custodia 
ire q fuii E. & qm D. in curia nostra &e. clamat 
versus eunde B. ratione fihi & hseredis ipsius E. qm 
habet in custodia sua de dono Johannis regis patris 
nostri ut dicit. Et unde idem B. vocavit ipsu À. ad 
warrantu versus ipsü D., et habeas &e. vel aliter: ad 
warratizadu tantu ire B. &c. et unde ide B. sumonitus 
est in curia nia coram nobis ad respodedum nobis, quo 
warranto tenet tantü tr» vel quid tale q nos clama- 
mus ut jus nostru vel eschaetà, et hujusmodi, & in 
omni casu generaliter ubi jacet warranti vocatio, fiat 


OF WARRANTY. "2S 27 


has vouched him produce him, or let him lose the thing uar 

claimed. ena 
But if there be any one who has such a franchise, that :) s Loss 

the king's writ does not run there on account of the rantor be 

king himself who has granted to him such a franchise, Tithin the 

let à mandate go to the lord of the franchise, that he of any one 

: should distrain. the warrantor, which if he fail to do, let My ud 

him be himself distrained by his own lands outside his does not 

franchise, that he should produce the warrantor. But if'" 

he should not have any lands outside his franchise, then 

notwithstanding his franchise let the king apply his 

hand upon his default, so that justice shall not fail; 

when, however, the warrantor cannot be produced with- 

out the help [of the court], then let & writ issue to sum- f. 383 b. 


mon the warrantor in this form : 


The king to the viscount greeting. Summon by good , 4. 
summoners A. that he should be before our justiciaries 7. "b Jf 
on such a day to warrant to B. so much land with its be pro- 
 appurtenances in such a vill, whieh E. in the said court ue 
before our said justiciaries, &c. claims as his right against help. 
the said B., and whereof the said B. in our mud court 
before our said justiciaries has vouched the said A. to 
warrant against the aforesaid E., and have there the sum- 
moners &nd this writ. Witness, &c.: or otherwise: to 
Warrant to B. the custody of the land, which was Es, 

. and which D. in our court, &c. claims against the said B. 
by reason of the son and heir of the said E., whom he 
has in his wardship by the gift of king John our father 
as he says, and. whereof the said B. has vouched the said 
À. to warrant against the said D., and have there, &c., or 
otherwise to warrant so much land to DB., &c., and whereof 
the said B. has been summoned in our court before us to 
answer to us by what warrant he holds so.much land, 
and something of such kind, as we claim to be our right 
a8 an escheat, and such like, and in all cases generally 
Where the vouching of a warrantor lies, le& mention be 
made in the writ of summons concerning the form of the 
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métio in brevi de sumonitione de forma placiti, & de 
modo petitionis in brevi originali cótento, sive teütü 
petatur sicut tra vel redditus, vel q ad teiütum ptineat, 
sicut advocatio ecclesie, jus pascendi, sive pastura, 
rationabile estoveriü, iter vel actus, et hujusmodi, vel 
q ad aligm ptineat ratione teüti, sicut servitiü, rele- 
vium, custodia, & maritagiü. 


5. Si aute minor vocandus sit ad warrantü in placito 
Si minc aliquo sive sup recto ipso sive sup dote, tunc fiat 
vocatus "M " A et 
fuerit ad breve de sumonendo custodem, q sit ad certü die, et 
eibi habeat hzredé ad  warrantizandü. ^ Rex vic. 
in plaeito salute. Suinoneas p bonos suimonitores À. custode B. 
derect^» filii et hzeredis C., & D. eustodé terrwe ejusd& hseredis, 
moneatur qg slí corà justic. nostris tali die, & ibi habeat hirede 


xd *  fdictü ad warrantizandum E. tantü terrw cü ptinentiis 
in tali villa q pdictus À. in curia nostra &e. clamat 
ut jus suum vel in doté versus eunde B., & unde ide 
A. in eade curia nostra corà justic. nostris vocavit 
pdietiüi heredé ad warrantü versus eum. Si auté unus | 
& ide habeat tam custodià tre quà heredis, tunc | 
sumoneatur sine aliis, q sit & habeat hsredem. Si 
autem heres aliquis teneatur ad warrantiam qui nihil 
tenuerit de hsereditate matris, ratione cujus vocatus 
es& ad warrantum, sed paraster vel antecessor suus ad 
vitam suam per legem Anglie, et cüm hzres in curia 
respondit pos& summonitionem ei factam q nihil tenet 
de prezedieta hereditate inatris sux, sed paraster suus, 
ppter hoe non differatur warrantia ad vitam parastri, 
sed sumoneatur paraster, q sit &c. ad audiendum con- (c 


"E 


p 
d 
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plea and concerning the mode of petition contained in 


the original writ, whether the tenement be claimed as & 
land or a rent, or something appertaining to a tenement, 


as the advowson of & church, the right of feeding or a 
pasture, a reasonable estover, a path or a bridle way and 
sueh like, or something which apper tains to & person in 
regard of & tenement, as a service, a relief, wardship and 


maritage. 


If, however, & minor is to be vouched to warrant in 
any plea, whether upon the right itself or upon dower, 
then let à writ of summons go to the guardian, that he 
be present on a certain day and there have the heir 


» present to warrant. "The king to the viscount greeting. 


Summon by good summoners À. the guardian of B. the 


5. 
If a minor 
be vouched 
to warrant 
concerning 
dower or 
in a plea of 
right, then 
let his 


son and heir of C., and D. the guardian of the land of guardian 


the said heir, that. he be present before our justiciaries 
on & certain day, and there produce the heir aforesaid 
to warrant to E. so much land with its appurtenances 
in such & vill, which the aforesaid AÀ.in our court &c. 
claims as his right or for dower against the said B., and 
whereof the said À. in our court before our justiciaries 
has vouched the aforesaid heir to warrant against him. 
But if one and the same person has the custody of the 
land as well as of the heir, then let him be summoned 
without the others, that he be there and produce the 
heir. But if an heir be bound to warrant, who has 
nothing of the inheritance of his mother, by reason 
whereof he is vouched to warrant, but his step-father 
or ancestor has it for life through the law of England, 
&nd when the heir has answered in court after the 
summons made to him that he holds nothing of the 
inheritance aforesaid of his mother, but his step-father 
does, let not on that account the summons be deferred 
for the life of his step-father, but let his step-father be 
summoned that he be present, &c. to hear the consi- 


deration of the court, concerning the aforesaid warranty, 


e sum- 
moned. 
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siderationem curie de pdicta warrantia, vel ad war- 
rantizadum cum fpdicto herede per tale breve: 

6. Rex vicecoii salutem. Sumoneas per bonos sumoni- 
iden tores A. q sit coram justi. &e. ad audiendum  con- 
tussitad sSiderationem ejusdem curie nostre, de warrantia tantze 
ies oie terre eum pertinentis in N. qm B. in curia nostra 
dehzere- &c. clamat ut jus suum versus E. vel sie: Ad war- 
metena, T&Dtizendum B. simul cum C. filio & hsrede talis 
ipa ain mulieris, scilicet tantam terram cum ptinentiis in N. 
tunesum. Quam B. in eadem curia nostra coram eisdem justici- 
pisi ariis nostris &e. clamat ut jus suum versus Edwardü, 
sive heres et unde idée Edwardus in eadem curia nostra &c. 
Hd ,Q Coram eisdem justiciariis vocavit inde ad warrantum 
mino. . pdietum B. versus eundem E. Et unde ide C. dicit q 

f.384. nmnihll tenet de hereditate talis matris suze, nec ad warran- 
tià illam respondere potest, sine prwdicto À., qui hzere- 


ditatem illam tenet ad vitam suam per legem Anglis. 


Car. V. 


à Ad diem veró summonitionis legitime quindecim 
Quod quis dierum poterit quilibet eorum se essoniare si voluerit, 


EI petens, tenens, & warrantus simul, vel vicissim, ita q 

) quilibet eorum habeat unicum essonium secundum q 
superiüs dicitur de essoniis. 

9. Et si ad diem summonitionis fecerit petens defaltam, 


Si defal-. Dsente tenente, & se liti offerente, recedet tenens 
tam fecerit, "^ , "MP ; " 
eapiatur Quietus de brevi illo, secundàüm q superius plenius 
bid S: dicitur de defalta. Et eodem modo si tenens, tune 
domini  — capiatur terra in manum domini regis ut supra. Si - 
Ies autem  warrantus defaltam fecerit prssentibus tam 
petente, quàm tenente, et antequàm warrantus in curia 
comparuerit, capiatur de terrà warranti in manum: 


domini regis ad valentiam irm petite, si warrantus 
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or to make warrant together with the aforesaid heir, 
by & writ of this kind : 

The king to the viscount greeting. Summon by good u mom 

, uc d" e heir, 

summoners À. that he be present before our justiciaries, who is 
&c. to hear the consideration of our said court con. vouched to 
cerning a warranty of so much land with its appurte- holds ' 
nances in N., which B. in our court &c. elaims as his nothing of 
right against E.: or thus: to warrant to B. together nal inheri- - 
with C. the son and heir of such à woman, to wit, so ped 
much land with its appurtenances in N., which B. in father,then 
our said court before our said justiciaries claims as his E i 
right against Edward, and whereof the said Edward moned, 
in our said court, &e. before our said justiciaries has inser 
called to warrant thereon the aforesaid B. against the said of fall age 
E., and whereof the said C. says that he holds nothing E PE 
as heir of so-and-so his mother, nor can he answer to 
the said warranty without the aforesaid À., who holds 


that land for his own life by the law of England. 


CHAPTER V. 


But upon the day of the lawful summons of fifteen — 1. 
days any one of them, the claimant, the tenant or the war- isa 
rantor inay essoin himself, if he pleases, at the same time may essoin 
or in turns, so that each of them may have a single 
essoin aecording to what is said above concerning essoins. 

And if the claimant has made default on the day of E "Tom 
summons, the tenant being present and presenting him- made àe- 
self for trial let the tenant withdraw acquitted of huie " 
that writ, according to what is said above more fully taken into 
concerning default. And in the same way if the tenant Ut tend 
[has made default] then let the land be taken into the the king. 
hand of the lord the king, as above. But if the warran- 
tor has made default, the claimant as well as the tenant 
being present, and before the warrantor has made de- 
fault, let there be taken of the land of the warrantor 


into the hand of the lord the king up to the value of 


39 DE WARRANTIA. 


terram habuerit in eodem comitatu. Et idem si tenens 
se essoniaverit, & sic fiat irrotulatio: À. tenens scilicet 
vel A. essoniator tenentis optulit se quarto die versus 
B. de placito, q idem PB. warrantizet ei tantum terre 
cum pertinentiis in tali villa, quam C. clamat ut jus 
suum versus eum, et unde idem À. in curia &c. voca- 
vit ipsum B. ad warrantü versus pdietum C., & prge- 
dietus B. non venit & summonitio &c. Juditium. 
Capiatur terra in manum domini regis de terra ipsius 
B. ad valentiam &c. et dies &c. & B. summoneatur 
q sib tali die responsurus & ostensurus &c. ut supra 
de defaltis. [Idem dies datus est tali petenti in 


banco. 
3. , Rex vicecomi salutem. Cape in manum nostram per 
ndi visum legalium hominum de comitatu tuo: de terra in 


damter- balliva tua pro defalta ipsius À. ad valentià tante 

manum terre cum ptinentiis in tali villa, q B. de N. in curia 

domini — nostra &c. clamat ut jus suum versus C. & unde idem 

dc add C. in eadem curia nostra coram justice. &c. vocavit 

ad valen- eundé À. ad warrantum versus eunde B. & diem 
tiam super NES : 

warran.  Captionis &c, Et summoneas per bonos summonitores 

ss cms. predictum A. quód sit &c. ut supra. Et idem dies 

| dabitur tam petenti quà tenenti, si presentes fuerint 

personaliter, vel per attornatos vel per essoniatores, si 

se essoniaverint. Si autem in eodem comi, ubi terra 

petitur, non habeat warrantus terram, cüm defaltam 

feceri£, de qua capi possit ad valentiam, sed in alio, 

nee constare poterit quantum terre vicecom capere 


f.384b. debeat in suo com in manum dii regis, quia nescit 
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the land claimed, if the warrantor has land in the same 
county. And the same, if the tenant has essoined him- 
self, and let the enrolment be made in this manner, À. 
the tenant, to wit, or A. the essoiner of the tenant, has 
presented himself on the fourth day against B. on a plea 
that the said B. should warrant to him so much land 
with its appurtenances in such a vill, which C. claims 
as his right. against him, and whereof the said A. in the 
court, &e. has vouched the said B. to warrant against 
the aforesaid C., and the aforesaid B. has not come, and 
the summons, &c. Judgment: Let there be taken into 
the hand of the lord the king of the land of the said B. 
up to the value, &c. and days, &c., and let B. be sum- 
moned that he be present on a certain day in order to 
answer and to show, &c. as above concerning defaults. 
The same day is given to the said claimant in the 
Bench. 


The king to the viscount greeting. Take into our 3. 
hand by the view of loyal men of your county of land in A YT? 
your bailiwick on account of the default of the said A. into the 
up to the value of so much land with its appurtenances Eve 
in such & vill which R. cf N. in our court, &c. claims as the king 
his right against C., and whereof the said C. in our said dete un 
court before our justiciaries, &c. has vouched the said A. to the 
to warrant against the said B., and the day of the cap- inn á 
tion, &e. And summon by good summoners the afore- verrantor. 


said À. that he be, &c. as above. And the same day Tm 
shall be given to the claimant as to the tenant, if they 

be present personally, or by their attorneys, or by their 
essoineis if they have essoined themselves. But if the 
warrantor has not any land in the same county, where 

the land is claimed, when he has made default, from 

which there may be taken land up to the value, but in 
another county, nor can it be established how much land 

the viscount ought to take in his own county into the 

hand of the lord the king, because he does not know f.384b, 


the value of the land claimed in the other county, it is 
R 2657. C 
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de valore terre petite in alio coi, oportet igitur q 


prius fia& extensio de terra petita, & facta extensione 


mandetur vicecofi de alio com quantü terre capere 
debeat p defaltam warranti per tale breve, per q fiat 
extensio. 


4. Rex vicecoíi salutem.  Prrwcipimus tibi, q assumptis 
xcu teeum duodecim tam militibus quàm aliis liberis, lega- 
fueritin libus et discretis hominibus de visneto tali in ppria 
E persona tua aecedas ad tale locum, et per eorum sacra- 
terra war- mentum extendi facias et appreciari tantam terram in 
Alio to *8li villa &c. vel aliter & brevius. Przeeipimus tibi q 
fiat exten- per sacrametum pborum & legalium hominum de coii 
sio perfalé tno extendi facias & appreciari tantam iram cum pti- 

nentiis in tali villa, qm talis in curia nostra clamat &c. 
Et unde idem talis vocavit talé ad warrantum  &c. 
Et extensionem illam & appreciationem scire facias 
tali die vel sine dilatione evidenter, distincte & aperte 
per literas tuas sigillatas & per duos legales & dis. 
cretos homines ex illis, per quos extensio illa et appre- 
ciatio facta fuit. Et habeas ibi hoc breve et nomina 
eorum, per quorum sacramenta extensione et apprecia- 
tionem illam feceris. Teste &c. Etcüm per extensionem 
constiterit de valore, tune primüm precipiatur vicecoiü 
ubi warrantus terram habet, quód capiat in manum 


domini regis ad valentiam per hoc breve. 


5. Rex vieecoi salutem. Cape in manum nostram per 
Breve de : Ge--de- tali def Gun : 
eapiengag  ViSUm &c. de terra talis per defectum ipsius talis ad 


Hi ass Pro valentiam centum solidatarum terre p una carucata 
e ec u. e "e * * LÀ * e. LÀ 
lerre cum ptüinentiüis in tali villa in tali comitatu, 


quam talis in curia nostra &c. clamat ut jus suum 


! 
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incumbent therefore that there ought to be first made an 
extent of the land claimed, and upon the extent having 
been made, let & mandate be given to the viscount of 
the other eounty how much land he ought to take 
through the default of the warrantor by such a writ, 
Whereby an extension may be made. 


x ; s 4. 
The king to the viscount greeting. We enjoin you 4. 


. that having taken with you twelve as well knights as jlaimed be 


other freeholders, loyal and discreet men of your visne, in one 

; ; . county and 
you go in your own person to such a place, and by their the land of 
oath cause to be extended and appraised so much land the w*r 
in such a vill, &c. : or otherwise and more briefly : We another, 
enjoin you that by the oath of honest and loyal men of Kis 
your county you cause to be extended and appraised so made an 
much land with its appurtenances in such a vill, which &*'2 Ni 
so-àand-so in our court claims, &c. And whereof the .this kind. 
said so-and-so has vouched such a person as a warrantor. 

And eause that extent and appraisement to be made 

on such a day without delay evidently, distinctly, and 

openly by your sealed letters and by two loyal and dis- 

ereet men of those, through whom that extent and 
appraisement have been made. And have there this 

writ and the names of those by whose oaths you have 

made that extent and appraisement. Witness, &c. And 

when through the extent the value has been ascertained, 

then for the first time let it be enjoined to the viscount 

where the warrantor has land, that he take into the 

hand of the lord the king up to the value through a 

writ of this kind. 


The king to the viscount greeting. Take into our, |.» g. 
hand by the view, &c. of the land of so-and-so through taking 
the default of the said so-and-so up to the value of one pos ond 
hundred shillingsworths of land for one carucate of 
land with its appurtenances in such a vill in such & 
county, which so-and-so in our court, &c., claims as his 
right against such a person, and whereof such said 

e 2 
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versus talem, et unde idem talis vocaverit &c. et diem 
&c. et sumoneas talem q sit ad talem diem &c. Teste 
&c. Quandoqué tamen sine tali inquisitione facienda, 
estimetur terra quz petita est secundam solam asser- 
tionem petentis, et capiatur in alio comitatu ad valen- 
liam, ut si tenens retinuerit, non erit necesse ulteriüs 
pcedere, si autem amiserit, tunc procedatur ad veram 
inquisitionem, quod prius non erit necesse, ut de term 
Pasche aii regis Henrici decimo quarto. 


ijo et tenens w - 
TT Cüm petatur advocatio et tenens warrantum voca 
entione ^ verit, qui defaltam fecerit, tune de terra warranti 
ecclesie — capiatur ad valentiam in manum domini regis, sive 
vocetur . . . . . 
warrantus, W&rrantus manens fuerit in eodem comitatu, sive in 
tunc capi- diversis. Sed quoniam incertum erit quantu capi 
atur terra . "T . DET 
ad valen- debeat de terra warranti, nisi prius constiterit de 
Mant, VBlore advocationis, inprimis estimanda erit ecclesia, 
advocatio, €6 per consequens sciri poterit quantii valeat advocatio. 
nd Extensio quidem advocationum talis esse debet in 
quantum  partitionibus faciendis inter cohwredes, q si ecclesia 
tei 4- valeat viginti marc. plus vel minus, p qualibet marca 
in extensione facienda computetur redditus duodecim 
denariof, sicuti p viginti marce. viginti solid, et facia 
sic extensione, capiatur p defalta warranti ad valen- 


tiam per hoe breve. 


7.  . Bex vicecoÀ salute. Cape in manum nostram per 


md visum &c. de terra talis mulieris in balliva tua, q sit 


eapiat tan- de hsereditate ejus, cüm forte aliam terram habuerit 
us dtd, simul eum hereditate, sicut. nomine dotis, pro defectu 
heredi- — ipsius mulieris, ad valentiam viginti solidatarum red- 


tate. . bd "9 . e. . 
ditus cum pertinentiis pro advocatione talis ecclesise 
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person has vouched, &c., and the day, &c., and summon 
so-and-so that he be present on such a day, &e. Wit- 
ness, &c. Sometimes without making such an inquest, 
let the land which is claimed be estimated according to 
the simple assertion of.the claimant, and let there be 
taken in another county up to the value, and if the 
tenant has retained it, it will not be necessary to proceed 
any further, but if he has lost, then let proceedings be 
had to à true inquest, which before was not necessary, 
as in Easter term in the fourteenth year of king Henry. 


When an a&dvowson is elaimed and the tenant has 6. 
vouched a warrantor who has made default, then let j,5tor be 


there be taken of the land of the warrantor into the hand vouched 
of the lord the king up to the value, whether the war- the advoRE 
rantor is resident in the county or in different counties. Son oi a 
But since it will be uncertain how much ought to be then let 
taken of the land of the warrantor, unless an estimate pian 
has first been made of the value of the advowson, in to the 
the first place the church will have to be estimated, and jare» and 
as à consequence it will be possible to know how much vowson be 
the advowson is worth. An extension of advowsons vp end 


ought to be of this kind in making partitions amongst be known 
coheiresses, that if the chureh is worth twenty marks, dian : 
more or less, for each mark in making the extension a beteken. - 
rent of twelve pennies should be computed, as for 
instance, for twenty marks twenty shillings, and the 
extension having been so made, let there be taken for 

the default of the warrantor up to the value by a 

writ of this kind. 


The king to the viscount greeting. "Take into our ac 
hand by a view, &c. of the land of such &à woman in taking i 


your bailiwiek, which is of her inheritance, if per- did ms 
chanee she should have other land besiles her inheri- part of the 
tance, as in the. name of dower, for the default of the GET 
said woman, up to the value uf twenty shillings of rent 


with the appurtenanees for the advowson of such a 
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quam ÀÁ. in curia nostra &c. clamat ut jus suum 

f.38» versus B. Et unde ide B. in eadé curia vocavit ipsam 
ad warrantü versus pdictü À. et diem &c. Sumoneas 
&e. Teste &ec. Cüm aute mulier dote petierit vel 
aliud tenementü, vel quid tale, ut jus suü versus 
aligm, qui minorem vocaverit ad warrantü, si minor 
vel ejus eustos defaltam fecerit, ubieund terra fuerit, 
habita tamé extensione (ut predictu est) capiatur de 
terra minoris pro defectu custodis ad valentiam terre 
petite per tale breve. 


8. Hex vicecom salute. Cape in manü nostra p visum 
SENE &c. de terra talis filii & hsredis talis qui est infra 
petierit et. 2etaté eb in custodia talis pro defectu ipsius custodis 
Ad ad valenti& tante terre cum pertinentiis, vel tertiwe 
waran- partis tante terre cum pertinétiis in tali villa, vel in 
ium er qe. Col tali,quam tertiam ptem, talis, quze fuit uxor talis, 


faltam — jn curia nostra &c. clamat in dotem versus À., & unde 


Me idem A. in eadem curia nostra coram &c. vocavit 


deterra  eundé talem qui est infra setatem ad warrantum versus 
in1Inoris PPS c 

Deo defe cti eum et dié &e. sumoneas &e. Teste &c. 

custodis. 


9. Si autem vocatus fuerit ad warrantum (ut pdictum 


jou est) ille, qui nihil habuerit de h:reditate materna, 


fueritad nec sine parastre respondere poterit, sive uterdj defal- 


warrantum 
cum paras. 310 fecerit sive alter ipsoru, capiatur de hsreditate 


tr, e£ — materna ad valentià terre petite p defaltam per tale 
sb breve. Sed! refert utrum per parvum cape vel per 


fatum — magnum, cüm unus in curia coparuerit & alius no. 
fecerit, vel 
alter Sed videtur q per magni, ubi ambo defaltam fecerint, 


eorum ían- eiim jpse qui in curia coparuerit se defendere possit 
tum, capia- 


1 * Sed refert utrum." The pas- | interpolation, and it is not found in 
sage so commencing down to | MS. Rawl. C. 160. 
* quasi custos est," seems to be an 
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ehurceh, which A. claims in our court as his right against  f.385. 
B. And whereof the said B. in the same court has 
vouched her to warrant against the aforesaid AÀ., and 
the day, &c. Summon, &c. Witness, &c. But when 
the woman has claimed her dower, or another tenement, 
or something of the like sort against some one, who has 
vouched a minor to warrant, if the minor or his guardian 
has made default, wherever the land may be, after an 
extension however has been made (as aforesaid), let 
there be taken of the land of the minor for the default 
of the guardian up to the value of the land claimed by 
a writ of this kind. 


The king to the viscount greeting. Take into our. 
hand by a view, &c. of the land of such an one, the son claimed 
and heir of so-and-so, who is under age and is in the ward- wen 
ship of so-and-so, for the default of the said guardian summoned 
up to the value of so much land with its appurtenances, (9 Y'arr?n 
or of the third part of so much land with its appur- guardian 
tenances in such a vill, or in such a county, which third "drum 
part so-and-so, who was the wife of so-and-so, claims in there be 
our court, &c. as her dower against À., and whereof the esa 


said À. in our said court before, &c. Bi called the said ofthe 


minor for 
80-and-so, who is under age, to warrant against him, and the ae- 
the day, &c. Summon, &c. Witness, c. fault of 


But if & person has been vouched to warrant (as 


aforesgid) who has had nothing of his maternal inheri- If» minor 
be vouched 
tance, and who cannot answer without his step-father, to warrant 


whether each of them has made default or the one or Vithbis 
the other only of them, let there be taken of the ma- and each. 


ternal inheritance up to the value of the land claimed - them 
as made 


through the default by a writ of this kind. But it default, or 
matters whether by a little cape or a great cape, when ker 
one has appeared in court and the other not. But itofthem 
seems by à great cape, when both have made default, e E 
since he who has appeared i in court may defend himself m of 


by his law, and since odious proceedings are to. be re- Rai er idu 


FIC I CEPR EE E HERO IRIS 


| 
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turdeterra per legem, & cám sint odiosa restringenda. Cüm auté 


minoris ad 


valentiam 
terre 
petite. 


10. 
Si plures 
warranti 
defaltam 
fecerint. 


unus eorum tantum defaltam fecerit, tune utrum sit 
vel sie, cert erit q terra hsredis. Si autem unus 
sib custos terre et hsredis simul, vel unus custos 
terre & alius custos hsredis, in quo casu ultimo, 
omnes suiünonendi sunt in uno brevi quotquot sunt 
eustodes & habeant herede. Si aute paraster, per 
lege Anglie quasi custos est. Rex vicecom salute. 
Cape in manum nostrà per visum &c. de terra quam 
À. tenet ad vitam su&m per legem Anglie & quee est 
de hereditate B. filii & hseredis talis mulieris, & ad 
ipsum reverti debet post mortem predicti A. ad 
valentiam tante terre cum pertinentiis in [dicta villa, 


quam C. in curia nostrà &c. clamat ut jus suum 


versus D. Et unde idem D. in eadem curia nostra 
&ec. vocavit inde ad warrantu j.dictum A. simul cum 
predicto B. versus eunde C. & q idem B. dicebat 
quód nihil tenuit de hereditate praedicta matris sus, 
sed predietus A. per legem Angliw, sine quo de pre- 
dicta warrantia non potuit respondere & diem &c. ot 
summoneas &c. Teste &c. 


Quod autem de uno warranto dicitur, dici potest 
de pluribus, si plures defaltam fecerint, secundum 
quod terras habuerint in uno com vel diversis, & ubi, 
Si in diversis eom, sumoneantur sie. Hex vicecom 
salutem. "Sumoneas p bonos suionitores ÁÀ. quód sit 
coram justic. &c. ad warrantizádum B. de N. simul 
ei C. de tali com tanti terre cü j;tinentiis in tali 
villa &e. ut supra. Et sic de tribus vel pluribus 
warrantis, et si omnes defalta fecerint, de terris omnii 
eapietur ad valentia, secundi q tenuerint p diviso vel 
p indiviso, & facta extensione, secundü q fuerint 
omnes in uno com vel diversis. 
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strained. But when one of them only has made de- uptothe 
fault, then whetherit be in this way or in that, i& will be ralue of 
certain that the land of the heir is to be taken. But if claimed. 
one person be the guardian of the land and of the heir 
jointly, or one the guardian of the land and the other 

the guardian of the heir, in which last case all are to 

be summoned in one writ, however many may be the 
guardians, and let them produce the heir. But if there 

be a step-father, he is by the law of England as it were, 

the guardian. The king to the viscount greeting. Take 

into our hand by a view, &c. of the land, which A. holds 

for his life by the law of England, and which is of the. 
inheritance of B. the son and heir of such a woman, 

and ought to revert to him after the death of the said 

À., up to the value of so much land with its appur- 
tenanees in the aforesaid vill, which C. in our court, &c. 

claims as his right against D. And whereof the said D. 

in our said court, &c. has vouched thereon to warrant 

the aforesaid A. together with the aforesaid B. against 

the said C. and because the said B. has said that he held 
nothing of the inheritance of his said mother, but the 
aforesaid À. by the law of England, without whom he 

could not answer concerning the said warranty, and the 

day, &c., and summon, &ec. Witness, &c. 


But what has been said of one warrantor may be said on 
of several, if several have made default, according as they warrantors 
may have lands in one county or in divers counties, and bare made 
when, if they have land in divers counties, le& them be 
summoned thus. The king to the viscount greeting. 
Summon by good summoners A. that he should appear 
before our justiciaries &e. to warrant to B. of N. together 
with C. of such à county so much Iand with its appurtc- 
nancees in such a vill &c. as above. And so of three or 
more warrantors, and if they have all made default, let 
there be taken of the lands of all up to the value, accord- 
ing as they may hold their land divided or undivided. 
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OMn Si aut& unus ex pluribus warrantis defaltam fecerit 
AL ante apparationem, & alii comparuerint, absentia unius 


f.385b. non erit danosa aliis, q no est in viro el uxore, sed 
s, 1 qui psentes fuerint defendant causam suam, sed p 
diversis — defectu absentis capiatur de terra ipsius in manu dhi 
S regis ad valentià pro ea parte, d ipsum cotigerit de 
ea parte, Warrantia facienda, facta tamen  priüs estimatione 
Hbet tenu. Quantu valeat terra ( petita est à tenete, & fiat tale 
erit, facta bre. Rex vicecom salute. Cape in manü niam (per 
prius : m . ps 
estimg- Omnia ub supra) usq ad clausulam illam, scilicet: Et 
tione. unde talis in eade curia vocavit tale ad warrantum 
. versus tale petente cu A. B. C. cohzredibus & pticipi- 
bus suis. 'Teste &c.' Et si talis ad secundü dié no 
venerit, amittet terrà su& capta in manü dii regis p 
juditiu, et salve erunt aliis exceptiones & responsiones 
SU£e. 


Carp. VI. 


TS Cum autem warrantus ad secundü suimnonitioné post 
1 watTan- L - . . . 
tusad  C&ptioné nec primo die, nec secundo, nec tertio, nec 


debetis quarto cóparuerit, petente se offerente liti conira te- 
tionem  hentem, et tenente contra warrantiü, recuperabit petens 
pos ome lerram versus tenente, et tenens versus warrantum 
primo die eXcambiu ad valentiam. Et fiat talis irrotulatio, À. 
e petit versus B. tanta terrà cum ptinentiis in tali villa 
nectertio ui jus suum, et ita q pdietus B. venit in eadé curia 
ent. ^- nostra et vocavit inde ad warrantum C. ita q sumoni- 

tus fuit q esset, ad talem diem, ad quem dié non venit 


nec se essoniavit, & ita de terra ipsius C. per juditium 
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But if one out of several warrantors has made default 11. | 
before the appearance, and the others have appeared, the depu la 
absence of the one will not be hurtful to the others, ; ss5y. 
which is not so in the ease of husband and wife, but let resident in 
those who are present defend their own cause, but as Md ra 
regards the default of the absentee, let there be taken of and for - 
his land into the hand of the lord the king up to the fb*tperb, 
value in proportion to that part which belongs to him may ho, 
in respect of the warranty to be made, an. estimate how- 5? 9X*e- 
ever having been previously made as to how much the having 
land is worth, which is claimed from the tenant, and let acid 
a writ of this kind go. The king to the viscount greet- 
ing. Take into your hand (throughout as above) up to 
that clause, to wit; and whereof so-and-so in the said 
court has called such person to warrant against so-and-so 
the claimant with A. B. C. coheiresses and his parceners. 

Witness &c. And if such person shall not have come on 
the second day, he shall lose his land taken into the hand 
of the king by a judgment, and there shall be reserved 


to the others their exceptions and their answers. 


CHA PTER VI. 


But when the warrantor on the second summons after 1. 
the caption has not appeared, neither on the first, nor on E 
the second, nor on the third, nor on the fourth day, the upon the 
claimant presenting himself to join issue with the tenant, vincat 
and the tenant to join issue with the warrantor, the sfterthe 
claimant shall recover the Jand against the tenant, and Papas 
the tenant shall recover against the warrantor compensa- Appeared 
tion in land up to the value. And let the enrolment be frst, nor 
of this kind, A. claims against B. so much land with its 9? the 

second, nor 
appurtenances in such a vill as his right, and so that the on the 
aforesaid B. has come into our court and has vouched HUE 
thereon C. to warrant, so that he was summoned to pre- fourth day. 
sent himself on a certain day, on which day he neither 


came nor essoined himself, and so of the land of C. him- 
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capta fuit in manum domini regis ad valentiam jpdietee 
terre. Et preceptum fuit vic. quód mandaret jusüic. 
diem captionis, & q iterum suinoneret predicta D. q 
esset ad tale diem responsurus de principali placito, 
et de defalta. Et sd quem diem non venit, nec primo, 
nec Secundo, nec tertio, nec quarto die, nec terra ad 
horam fuit replegiata, et ideo cosiderandum est q prz- 
dictus A. recuperet terram suam versus predictum B. 
per defaltam  B., et B. in misericordia, et habeat de 
terra ipsius C. in loco competenti excambiü ad valen- 
tiam. Et quod dictu est de uno warranto, dici possit 
de pluribus si defaltam fecerint. Breve de faciendo 
Seysinà petenti tale erit. 


i Rex vic. salutem. Scias q À. in curia nf& corà jus- 
uo - . * e. -- -—- -— 
ue dodi tic. &c. recuperavit seysinaà suà versus B. per defaltà 


perabit ipsius B. de tàta terra cum  ptinetiis in tali villa. 
pex defal- Et ideo tibi peipimus, q eide A. de [dieta terra cum 
tam. ptineétiis sime dilatione plenarià seysinam habere fa- 
cias T. &c. Post breve istud fiat aliud tenenti de 
escambio habendo facta prius exteésione ut supradictü 

f.386. est, si warrátus terrà no habuerit in eode com sed in 


in diversis. Si auté in eodem com, tunc fiat breve 


sic. 
3. Rex vie. salute. Scias q cüm A. de N. in curia 
Cumte- nostra corá justic. &e. peteret versus B. tantam terram 


serit, quia. cum pertinentiis in tali villa ut jus suum, idem B. 
warrantus TP" . E . 
non potes; Venit in eadem euria nostra coram eisdé justic. et 


eum defen- vocavit inde and warrantü E. de N., qui cüm sumonitus 
dere in fecit j "m : :d 
seysina esset, postea defaltam fecit in eade curia, per qm idem 
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self there was taken by a judgment into the hand of the 
lord the king up to the value of theaforesaid land. And 
it was enjoined to the viscount, that he should send to 
the justiciaries the day of the caption, and that he should 
summon a second time the aforesaid D. that he should 
be present on a certain day in order to answer concern- 
ing the principal plea and concerning the default: and on 
which day he has not appeared, neither on the first, nor 
on the second, nor on the third, nor on the fourth day, 
nor was the land replevined at the hour, and accordingly 
it was resolved that the aforesaid À. should recover his 
land against the aforesaid B. through the default of B., 
and B. should be amereed, and should have of the land 
of the said C. in & suitable place compensation up to the 
value. And what has been said of one warrantor may 
be said of several, if they have made default. 'The writ 
of giving seysine to the claimant will be of this kind. 


The king to the viscount greeting. Know that A.in,, ? 
TEC C : at the 

our court before our justiciaries &c. has recovered his claimant 
seysine against B. through the default of the said B. of anii 
so much land with its appurtenances in such a vill. And sine by 
accordingly we enjoin you that you cause the said A, to defeult. 
have plenary seysine without delay of the said land with 
its appurtenances. Witness &c. After that writ let 
another writ be issued to the tenant concerning the 
making compensation, an extent having first been made  f.as6. 
as said above, if the warrantor has not land in the same 
county, but in diverscounties. Butif in the same county, 
then let à writ issue of this kind. 


The king to the viscount greeting. Know that, when wis 
A. de N. in our court before our justiciaties &e. has tenant hus 


claimed against B. so much land with its appurtenances lost be. 
in such a vill as his right, the said B. came into our said warrantor 


court before our said justieiaries ànd vouched thereon to eimet. 
warrant E. de N., who when he was summoned afterwards him in his 


. e. e . : if 
made default in the said court, whereby the said A. has t9? ^e 


sua, si 
warrantus 
tenemen- 
tum ha- 
buerit in 
eodem 
comitatu, 
statim fiat 
ei excam- 
bium ad 
valentiam. 


S1 plures 
sint war- 
ranti, et 
quidam : 
defaltam 
fecerint et 
quidam 
non. 
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À. seysina sua recuperaverit de fpdicta terra versus 
eundem B. Etideo tibi peipimus quód de terra ipsius 
E. in eofi tuo propinquiore tali terre ipsius B. eide 
B. excambiü ad valetiam sine dilatione habere facias. 
T. &c. Cüm aute plures sint warranti vocati & 
quidam illorum defaltam fecerint et quidam no, tune 
fiat breve in hac forma. 


Rex vie. salute. Scias q, cüm À. in curia nostra 
&c. (ut supra) idem B. venit (ut supra) et vocavit 
inde ad warrantü C. & D. qui cám sumoniti essent 
in eadé curia nostra coram pfatis justic. nostris, ide 
C. defaltam fecit versus eundem PB. ita q pdiectus A. 
coram pfatis justice. &e. recuperavit seysinà sua versus 
eude B. p defaltaà de medietate totius terree cum pti- 
nentiis. Et ideo tibi peipimus q de terra ipsius C. 
in balliva tua ppinquiore terre ipsius B. escàbiuü ad 
valetiam  pdiete medietatis eide PB. sine dilatione 
habere facias. Teste &c. Si post sumonitiones & 
essoni& cü tenes se forte essoniaverit & warratus cóo- 
paruerit vel quida ex pluribus, & sic diem in banco 
habuerint & postea defaltam fecerint, capiatur de terra 
ipsoru &oc. et fiat talis irrotulatio. Si aute cotingat 
quód warrantus semel post sumonitionem vel essonium 
suum factum, cü tenes se forte essoniaverit, in juditio 
comparuerit, vel càm plures warranti vocati fuerint 
simul vel vicissim se essoniaverint, quidam illorü in 
juditio eoparuerint, & sie die habuerint in banco, et 
postea defaltam fecerint, capiatur de terra illorum p 
defaltà ad valentiam terr petite, vel ptis ipsius, 
secundü quód plures warrati vocati fuerint vel unus, 
per parvuü cape in forma superius dicta, de petente et 


OF WARRANTY. 4 


recovered his seysine of the aforesaid land against the rantor has 
said B. And accordingly we enjoin you that of the land » temen 
of the said E. in your county which is next to the said same 
land of the said B. you eause compensation to be made conu d 
to the said B. up to the value without delay. Witness, debi 
&e. But when several warrantors have been called, and pensation 
some of them have made default and some not, then let up uo Me 


. & writ be issued in this form. 


The king to the viscount greeting. Know that,when 4. 
A. in our eourt as above, the said B. came (as above) I there be 
and vouched thereon to warrant C. and D., who when warrantors, 
they were summoned in our said court before our justi- jd 50m 
ciaries aforesaid, the said C. made default towards the defaultand 
sald B.,so that the aforesaid A. before our justiciaries orae 
aforesaid, &e. recovered his seysine against the said 
B. by default of the mediety of the said land with its 
appurtenances. And accordingly we enjoin you that of 
the land of the said C. in your bailiwick, which is 
nearest to the land of the said B., you cause the said 
B. to receive compensation up to the value of the said 
mediety without delay. Witness, &e. If after the suin- 
mons and the essoins, when the tenant has by chance 
essoined himself and the warrantor has appeared, or 
some out of several and so they have had a day at 
ihe Bench, and have afterwards made default, let there 
be taken of their lands, &c., and let there be an enrol- 
ment of this kind. But if it. happens that the war- 
rantor has appeared in judgment once after the sum- 
mons or after his essoin, when the tenant by chance 
has essoined himself, or when several warrantors have 
been vouched and have essoined themselves together or 
in turns, some of them have appeared in judgment, and 
so had & day at the Bench, and afterwards have made 
default, let there be taken of their land for the default 
up to the value of the land claimed or of the part 
itself, according as several or one warrantor have been 
called, by a little cape in the form above said, concern- 
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tenente, cüm tenens defaltam fecerit postqm semel in 
juditio coparuerit, et fiat sic irrotulatio in persona 
warrati, B. optulit se quarto die versus C. de placito 
$ warrantizet ei tantam terram cum ptinentiis in tali 
villa, quam A. de N. in curia &c. clamat ut jus suü 
versus eunde C. vel quam talis mulier clamat ut 
dotem suam versus eundem B. et unde idé B. in 
euria nostra vocavit &ce. (ut supra), et idem C. non 
venit, et habuit diem in banco postquàm comparuerat 
In euria nostra &e. juditium &e. Capiatur de terra 
ipsius C. ad valentiam, et ipse C. sumoneatur quód 
sit ad talem diem auditurus juditium suum per parvum 
cape quod tale est. 


5. Rex vic. salu!ié. Cape in manü nostram de terra 
tpe LL C. in balliva tua pro defectu ipsius C. ad valentiam 
rantiad — tantre terre cum pertinentiis suis in tali villa qm A. 
valentiom. de "N. in euria nostra &e. coram justie. &c. clamat ut 

jus suü versus B. et unde idem B. in eadem curia 
nostra coram justice. &c. vocavit ipsum C. ad warran- 
tum versus predictum À. et summoneas per bonos 
sumonitores przdietum C. g sit coram justic. nostris 
ad talem diem auditurus inde juditium suum, et 
habeas ibi sumonitores et hoe breve, TT. &c. 


f3865. | ÀÁd qm diem si non venerit, amittet ad valentiam 
. 9. — terre petite p defaltam versus D. qui tenet, et A. 

Aliud . sas ^ 

breve de Tecuperabit versus B. terram petita, & fiat talis irrotu- 

a latio, À. optulit se quarto die versus C. de placito g 

10n ? e . . L4 bd. . . 

alio modo, Warrantizet ei tantam terram cum pertinentiis in tali 


villa, quam A. clamat &c. (ut supra) versus B. & unde 
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ing the claimant and the tenant, when the tenant has 
made default after he has once appeared in judgment, 
and let the enrolment be made thus in the person of 
the warrantor. PB. has presented himself on the fourth 
day against C. concerning a plea that he should warrant 
io him so much land with its appurtenances in such a 
vill, which A. de N. in our court, &c. claims as his right 
. &gainst the said C., and which such a woman claims as 
her dower against the said B., and whereof the said B. 
in our court has vouched, &ec. (as above), and the said . 
C. has not come and has had a day in the Bench after 
- he had appeared in our court, &c. Judgment, &e. Let 
there be taken of the land of the said C. up to the 
value, and let C. himself be summoned that he be pre- 
sent on such a day in order to hear his judgment by 
à little cape, which is of this kind. 


The king to the viscount greeting. Take into our 5. 
hand of the land of C. in your bailiwick for the default n Ar oede 
of the said C. up to the value of so much land with the war- 
its appurtenanees in such a vill, which A. de N. in our £2 e "P 
court, &c. before our justiciaries, &c. claims as his right value. 
against B., and whereof the said B. in our said court 
before our justiciaries, &e. has vouched the said C. to 
warrant against the aforesaid À., and summon by good 
summoners the aforesaid C. that he be present before 
our justiciaries at à certain day in order to hear there- 
upon his judgment, and have there the summoners and 
this writ. Witness, &c. 


At which day, if he has not come, he shall lose up to f.386 b 
the value of the land claimed through his default Ap 
towards D. who holds it, and A. shall regover against B. writ for the 
the land claimed, and let there be an enrolment of this tion. Pat. in 
kind: A. has presented himself on the fourth day ^ different 
against C. concerning a plea that he should warrant UU 
to him so much land with its appurtenances in such 
& vill, which A. elaims, &e. (as above) against B., and 

R 2657. | D 
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idem B. vocavit ad warrantum ipsum C. et C. non 
venit sed aliàs fecit defaltam postquam in curia com- 
paruerat, ita q terra capta fuit in manum dii regis, 
et ipse C. sumonitus ad audiendum juditium suum. 
Et ideo consideratum est q A. recuperet seysinam 
suam versus B. et B. in misericordia, et habeat ex- 
cambium ad valentiam de terra ipsius C. et fiat utrid 
eorum Sseysina, scilicet A. de re petita et B. de 
eschambio in forma supradicta. Si Christianus! vel 
Judseus qui terrà no habuerint de qua distringi pos- 
| sint cüm vocati fuerint &d warrantizandum, preecipiatur 
Cf Libe vicecofi q habeat corpora eorum, quia ibi non poterit 
DH ae captio terre fieri ad valentiam. Judsus vero nihil 
1270. pprium habere potest, quia quicquid acquirit non sibi 
acquirit sed regi, quia non vivunt sibi ipsis sed aliis, 

et sic alis acquirunt et no sibi ipsis. 


mo. 3 Quid autem dicetur de viro et uxore cüm simul 
etuxore, VOcati fuerint ad warràtum, et unus illorum defalta 


eum simul fecerit, tunc fiat ac si uteri] defaltam faceret, vel per 
fuerneag parvum cape vel per magnum cape, secundu q defalta 
Minient facta fuerit antequam coparuerint vel post. Sed cüm 
alter ip. Viclssim se essoniaverint, e&, unus diem in barco re- 
ir M ceperit cüm alius se essoniaverit et postgm ambo 
fecerit, — defaltam fecerint, tunc pro defectu utriusj capienda 
erib terra in manü düi regis. Sed refert utrum per 
parvum cape vel per magnum cape, quia ratione ejus 
qui non comparuerit videtur, q locum habet magnum 
eape, et ratione ejus qui eóparuerit, q parvum loeum 
habebit. Sed cüm sint loco unius nec jura eorü divi- 


sione recipiunt, nec utrüdj bio simul copetere possit, 


P4 


! Si Christianus vel Judeus. This | and 160, and in various other MSS. 
passage down to **sibi ipsis," is | See Introduction. 
omitted in MSS. Rawlinson C. 159 


i TIGILg*um .- 
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whereof the said B. has vouched to warrant the said C., 
and C. has not come but otherwise has made default 
after he had appeared in court, so that the land was 
taken into the hand of the lord the king, and the said 
C. was summoned to hear his judgment. And accord- 
ingly it was resolved that A. should recover his seysine 
against B. and B. should be amerced, and should have 
compensation up to the value of the land of the said C., 
and let seysine be made to each of them, to wit, to A. of 
: the thing claimed, and to B. of the compensation in thé 
form above said. If a Christian or a Jew, who has no 
land upon which a distress may be made, when they 
have been vouched to a warranty, let it be enjoined to 
the viscount thai he seize their persons, because there 
cannot be there made a caption of land up to the value. 
But a Jew cannot have anything of his own, because 
whatever he acquires, he acquires not for himself but for 
the king, because they do not live for themselves but 
for others, and so they acquire for others and not for 

themselves. 

But what shall be said of à husband and wife. when 7. 
they have been vouched together to warrant, and one of da FUrT 
them has made default, then let it be done as if both wife, when 
of them had made default, either by a little Cape or by they have 


b 
a great Cape, according as the default has been made vouched 
before they have appeared or afterwards. But when s bna T" 
they have essoined themselves in turns and one has and one or 
received a day at the Bench, when the other has essoined pal i 
himself, and after both have made default, then on ac- "en de- 
count of the default of both the land wil have to be 
taken into the hand of thelord the king. But it matters 
whether by a little Cape or & great Cape, because in 
regard of him who has not appeared it seems that the 
great Cape has place; and in regard of him who has 
appeared, that the little Cape will have place. But 
since they are in the place of one person nor do their 
rights admit of division, nor can both writs be applied 


D 2 


8. 
Cum war- 
rantus 
nullam 
habeat ex- 
cusatio- 
nem, cum 
defaltam 
fecerit 
primo die, 
secundo, 
tertio, vel 
quarto. 


9. 
Breve 
secundum 
judicium 
preedic- 
tum. 

f. 387. 
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si ad juris rigore habeatur respectus, et cüm lites 
restringéd: sunt et ea tenenda qus magis ligant, tunc 
ad parvum cape erit recurrend3, si auté ed ptem 
benigniore ubi defendi possunt suiDonitiones, sursis:e, 
et essonia, tune locum habebit magnum cape, q melius: 
est. Cüm autem unus illorum defaltam fecerit, in hoc 
casu fiàà magnum cape vel parvum, secundum g ille 
qui defaliam fecerit in juditio prius coparuerit vel 
non. 


Cüm autem warrantus nullam habuerit excusationem 
cüm venerit, quam preetendere possit et sanare defal- 
tam q ad primu dié non venerit, nec secundum, nec 
tertiü, nec quartum: tunc fiat irrotulatio sie: A. petiit 
versus B. tantu terre cum pertinentis, et itg q ide 
B. vocavit ad warrantum C. qui postquàm in curia 
coparuerit et dié habuerit in b&co, vel postqm warrà- 
tizavit defalta fecit, ita q terra capta fuit in manu 
düi regis, et ipse suimonit? ad audiedu juditii suum 
ad hune di&. Et ipse C. venit sed nó potuit sanare 
defaltà, et ideo cosideratu est g A. recuperet seysin& 
sua versus B. et B. in misericordia, et habeat excabiu 
ad valentiam de terra ipsius C. Breve de faciendo 
seysinam ipsi À. tale est. 


Rex vicecom salutem. Scias quód ceüm A, in curia 
nostra &c. peteret versus B. tantam terram &c. ut jus 
suum, vel mulier ut dotem suam, vel aliud seeundum 
formam brevis originalis, idem B. venit in eadem. 
euri& coram eisdé justic. &c. et vocavit inde ad war- 
rantii C. & qui similiter venit in eade curia, et eidem 
B. terrà ill warrantizavit, et postea in eade curia 
nostra terrà illà amisit per defaltam quam fecit versus 
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together, if regard is to be had to the rigour ot the law, 
and since litigation is to be restrained and those things are 
to be maintained which are most binding, then recourse 
wil have to be had to the little Cape; but if to the 
more benignant part, where summonses, adjournments, 
and essoins may be maintained, then a great Cape shall 

' apply, which is better. But when one of them has made - 
default, in their case let either a great Cape or a little 
Cape be employed, according as he who has made HeERudu 
has appeared in judgment previously or not. 


But when the warrantor has no excuse when he has s. 
come, which he can hold out and cure his default that ue 
he has not come on the first day, nor on the second, nor has uo 
on the third, nor on the fourth, then let the enrolment jT. 
be thus, A. has claimed against B. so much land with has made 
its appurtenances, and so that B. has vouched C. to egut 
warrant, who when he has appeared in court and has the second, 
had a day at the Bench or after he has warranted has be hin, 
made default, so that the land was seized into the hand fourth day. 
of the lord the king, and he was himself summoned to 
hear his judgment on this day. And the said C. has 
come, but could not cure his default, and therefore it 
was resolved that A. should recover his seysine against 
B., and B. should be amerced and. have compensation up 
to the value from the land of the said C. "The writ to 


give seysine to the said A. is of this kind. 


The king to the visecount greeting. Know that when | 9. 
Á. in our court, &e. claimed against B. so much land, &c. E 
as his right, or à woman as her dower, or something to the 
else according to the form of the original writ, the said ed 
B. appeared in the said court before our said justiciarles 5.387 
and vouched C. to warrant thereon, and who appeared 
in like manner in our court, and warranted to. the 
said B. that land, and afterwards in our said court lost 
that land through à default which he made towards 


n Ra ta cades o nc 
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eundem A. Et ideo tibi peipimus q eidem À. de 
prodieta terra cum pertinentis sine dilatione plenariam 
seisinam habere facias, & de terra ipsius C. in balliva 
tua habere facias eidem B. escambium ad valentiam 
predicte terre sine dilatione per visum legalium 
hominum. Teste &c. 


10. Et quód quis amittere poterit per defaltam, quam 


dedu fecerit ad primum diem, hoc est si primo die non 
UN coparuerit, ac si secundo die, tertio vel quarto defaltam 
per defal- E : NT UE ORE P ; . 

fum; quam fecerit, si sumonitioné cognoverit vel si eam dedicere 


fecit primo no possit, càm die habuerit in baco postqm semel in 
die, sicut . * ! "T ; ! 
secundo, CUrià cóparueribt: pbatur de terí S. Michaelis anno 
tertio et regis H. xvi incipiente xvii. in coíi Midd de W. de 
rad Ralegh et quodà tenente suo Johanne Pigon, qui tenuit 
de quadam pbenda S. P. Et etiam quód defalta facta 
primo die, et secundo die placiti nocet, pbatur de 
term S. Hilarii anno regis H. viii. in com Berk. de 
Henry de Queynt qui se tenuit ad defaltam, quia 
tenens non venit primo die, nec secundo, sed postea 
remisit tenenti defaltam p xv. marc. argenti. Sed 
quid si primo die cóparuerit tenens coram aliquo jus- 
ticiario, et secundo, tertio, vel quarto die defaltam 
fecerit? idem erit dieendu q prius, ecüm vocatus non 
eoparuerit. Et eodem modo si uno die de licentia 
absens fuerit & per alium diem se absentaverit sine 
licentia. Et notandum, quód si quis implaeitatus sit 
per breve de recto et per defalta amiserit, vix seysinam 
suam rehabebit per consimile breve, nisi majus jus 
habuerit in íra illa petita ille qui amisit, quàm ille 
qui petit. Si autem minus vel nihil, nunquam recu- 
perabit, sicut esse posset inter fratrem antenatum et 
postnatum, si postnatus per defaltam amitteret. 
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the said A. And accordingly we enjoin you that you 
cause the said A. to have without delay plenary seysine 
of the said land with its appurtenances, and of the land 
of the said C. in your bailiwick you cause the said B. 
to have compensation up to the value of the afore- | 
said land without delay by the view of loyal men. 
Witness, &c. 


And that a person may lose by a default which he 10. 
has made on the first day, that is if he has not appeared Meus 
on the first day, and 3f on the second day, on the third, may lose 
or on the fourth he has made default, if he has known ?/ 5» an: 
of the summons, or if he cannot gainsay it, when he vhioh he 
has had a day in the Bench after he has once appeared oy ee dt 
in the court, is proved in St. Michael's term concerning day, as on 
William de Ralegh and a certain tenant of his John ie third, ' à 
Pigon, who held of a certain prebend S. P. And also m the 
that default made on the first day, and on the second 
day of the plea is hurtful,is proved from Hilary term 
in the eighth year of king Henry in the county of 
Berks, concerning Henry de Queynt, who kept himself 
to the default, because the tenant did not come on the 
first day nor on the second, but afterwards he remitted 
the default to the tenant for fifteen marks of silver. 

But whatif the tenanthas appeared before a justiciary 
and on the second, third, or fourth day has made default ? 
the same will have to be said as before, when à vouchee 
has not appeared. And in the same manner if on one - 
day he has been absent by leave, and on another day 
he has absented himself without leave. And it is to 
be noted, that if & person has been impleaded through 
& writ of right and has lost by default, he will scarcely 
recover his seysine by a similar writ, unless he who has 
lost has a greater right in the land claimed than he who 
elaims. Butif he has less or no right he will never 
recover, as may happen between a first-born and an after- 
born brother. 
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snb Sed quid si tenens defaltam fecerit cüm petens 
NAMUR US psens sit et warrantus, illis se liti offerentibus, si 
de war-  warrantus nondum warrantizavit, statim recedat quietus 


rantia et e . * * LEO 
terra peti- de Warrantia, et lerra petita capiatur in manum di 


" capia- regis per parvum cape, & tenens summoneatur q sit 
ur in $ * " * . ej, 
manum 8d alium diem auditurus inde juditium suum, ad quem 


domini — diem si non venerit, vel si cüm venerit sanare non 


regis. » e. . Y 
possit defaltam, amittet seysinam suam, eo quód non 
esl secutus versus warrantum suum, quem vocavit per. 
auxilium curie vel sine. Et de hac materia inveniri 
poterit de term S. Michaelis anno regis H. quarto 
incipiente quinto. 

19. 

S1 petens 

defaltam 

fecerit : ; 

offerentis Cüm autem petens defaltam fecerit offerentibus se 


busselii ]iti quarto die tenente &  warranto, recedet uterque 
quarto die 


tenente et quietus de brevi illo. 
warranto, 

uterque 

quietus 

recedet. 


18. Cüm quis ad warrantum vocatus fuerit Christianus 


Si warran- . E x: . 
tus Chris. Vel, Judeeus, qui terram non tenuerit in feodo, j capi 


Lt vel possit in manum dii regis vel per quam distringi 
u eus Ld * . *. . 
terram non possunt, preeipiatur vicecomiti q habeat corpora eorum 


habuerint, primo die. Et de hac materia inveniri poterit de 
er quam ^d "T" " . 

distringi ter S. Trinitatis anno regis H. quarto de Isaac 
Loci ad Judso de Northwico, & de teri S. Hilarii & Pasche 
tum, vice. Circà principium. 

cones 

habeat 

corpora 

eorum, 


II 
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But what,if the tenant has made default, when the 11. 
claimant is present, and the »warrantor, they offering to hr : 

join issue, if the warrantor has not yet warranted, let withdraws 
— him withdraw forthwith released from his warranty, Pee9sed 
and let the land claimed be taken into the hand of the warranty, 
lord the king by a little Cape, and let the tenant be s 


summoned that he be present on another day to hear in cin 
jnto the 


judgment thereon, on which day if he shall not have napa of 
appeared, or if, when he has appeared, he cannot cure the king. 
his default, he shall lose his seysine, inasmuch as he has ' 
not sued his warrantor whom he vouched either with 

the help of the court or withoutit. And on this matter 

a case will be found in St. Michael's term in the fourth 

and fifth years of king Henry. 


12. 
If the 
claimant 
has made 
default, 


But when the claimant has made default when the d 


tenant and the warrantor present themselves on the the war- 
rantor are 


fourth day to join issue, both of them shall withdraw present on 
released from that writ. me fourth 
ay to 

join issue, 
let both of 
them with- 
draw re- 
leased. 


When a person, who has been vouched to warrant, isa 13. 
Christian or à Jew, and has no land in fee, which can a a 
be taken into the hand of the lord the king, or upon Jewish 
which a distress can be made, let it be enjoined to the parc mer 
viscount that he present their persons on the first day. land, 
ÁÀnd on this matter a case will be found in Holy Trinity Ea 


term in the fourth year of king Henry, concerning des 
Isaac the Jew of Norwich, and in Hilary and in Easter made fora 


term about the beginning. warranty, 
. let the 
viscount 
present 
them in 
person. 


f. 887 b. 


Post es- 
Sonia et 
dilationes 
presonti- 
bus in 
judicio 
peten- 
tibus! et 
warranto, 
S1 warran- 
tus gratis 
warranti- 
zaverit et 
in se &us- 
ceperit de- 
fensiones, 
tunc 
remaneat 
tenens, 
donec dis- 
. cussum 
fuerit inter 
petentem 
et warran- 
tum. 


2. 
Proposita 
intentione 
versus 
warran- 
tum. 
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Car, VIT. 


Post essonia et districtiones et dilationes legitimas 
psentibus in juditio tam  pejente quàm tenente et 
warranto, aut statim  warrantizat aut de  warrütia 
cotedit q warrantizare no debeat. Si auté sine con- 
tetione gratis warratizaverit et in se defensioes sus- 
ceperit in placito principali, incipiet placitu esse prin- 
cipale inter petente et ipsum  warrantu, et ex tunc 
remaneab tenens cui warratizatu est domi, donee 
costiterit quis eorü, petetis vel warranti, possit in 
placito obtinere, et pponat petens intetionem suam 
versus warrantü sicut primó  pposuit versus ipsu 
tenente, quia de cetero peedant omnia sub psona 
warranti sicut pcedere deberet sub fpsona tenentis, 
nee poterit de estero tenés pdere, quia si warrantus 
ipsü in seysina sua defendere no possit, habebit tenes 
de terra warranti, si qm habuerit, escambiü ad valen- 
tià (re qm tenes amiserit. 


Proposita igitur inteétione petetis versus warranti, 
statim respodeat warritus intetione? et defendat jus 
petentis, p duellü vel per magna assisam si voluerit, 
nisi exceptiones habeat cópetetes, quas versus petetem 
pponat, vel nisi forte warratu habeat vel defensorem 
qui ipsü versus petente defendere debeat, unü vel 
plures, dm incontineti vocet per auxiliü eurim, vel 
sine, sicut superius paulatim dictü est. Et eodé modo 
peedatur (ut pdictü est) de warrüto in warrantü usd 
&d plures successivé, donec no sit aliquis ulterius qui 
vocari possit ad warrantü, et unde càüm plures vocati 


! * petentibus," this is evidently ? * warrantum," MS. Rawl. C. 
an error for * tam petente quam | 160. 
** tenente." 3 * jntentioni," MS. id. 
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CHAPTER VII. f£, 387 b. 


After the essoins and distraints and legitimate delays |, 
there being present in judgment as well the claimant as din 
the tenant and the warrantor, either he warrants forth- aelays tho 
with, or he contends respecting the warranty that he claimant 

. . ; and the 
ought not to warrant. But if without any contention he warrantor 
has gratuitously warranted and taken upon himself de- being pre- 
fences in the principal plea, the principal plea shall begin juágment, 
to be between the claimant and the warrantor himself, ad ipid x 
and thereupon let the tenant, to whom the warranty has gratuitous- 
been given, remain at home, until it has been ascertained i Prior aia 
which of them, the claimant or the warrantor, can prevail taken upon 
in the plea, and let the claimant propound his declara- rd 
tion against the warrantor as he at first propounded it ur let : 
against the tenant, because henceforth all things should bed 
proceed under the person of the warrantor as they would home until 

the discus- 
have to proceed under the person of the tenant, nor can ;ion has 
the tenant henceforth lose, because if the warrantor can- been had 
We T EET : . between 
not maintaiu him in his seysine, the tenant will have of the claim- 
the land of the warrantor, if he has any, compensation 9nt and the 
up to the value of the land which the tenant shall have 


lost. 


. The declaration therefore of the claimant having been — 2. 
propounded against the warrantor, let the warrantor Nadu 
make answer to the declaration, and let him contest the having 
right of the claimant by a duel or by a great assise if he ascia 
wishes, unless he has competent exceptions to raise, against the 
which he can propound against the claimant, or unless inca 
by chance he has à warrantor or a defender who ought 
to defend him against the claimant, one or several, who 
should immediately vouch with or without the help of 
the court, as has been said a little above. And in the 
same manner let proceedings be had (as said above) from 
warrantor to warrantor up to several successively, until 


there be no one further who can be vouched to warrant, 


9. 
Breve de 
facienda 
seysina et 
sic de 
manu in 
manum de 
pluribus 
sicut de 

f. 388. 
uno, 8. 
quod fiat 
escam- 
bium. 
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fuerint de warràto in warratü, et ultimus warrantus 
p defaltam vel p juditiu amiserit, ipse tenebitur escabiü 
facere, et illud idé escábiü quasi de manu in manü, 
ei warranto in warrantu usi ad tenente, cui primó 


fuit warrantizat^, et fiat talis irrotulatio. A. petüt 


versus B. tantam íram in tali vila cum fptinetiis ut 
jus suu, vel talis mulier ut doté suam, et hujusmodi. 
Et ide B. venit in eadé curia et vocavit ad warranitü 
C. qui venit et el warratizavit et in eade curia cora 
eisde justic. vocavit inde ad warrantü D. qui postmodü 
p judiGu vel p defaltam tram llam amisit versus 
pdietü A., et ideo cosideratü est q pdictus À. recuperet 
Seysinam suam versus pdictuü B. de pdicta ira cum 
ptinétiis et q- B. habeat de ír& D. escambium ad 
valentiam, sed p manü ipsius E. et ita fieri potest de 
pluribus warrantis in infinitü, et erit tale bie de 
seysina facienda. 


Rex vic. salute. Scias q eàm A. in curia nra &c. 
peteret versus B. tantü íre &c. ut jus suu, ide B. 
venit in eade curia nfi& coram justice. niis, et vocavit 
inde ad warrantü C. & qui venit in eadé curia et 
iram illam eide B. warrantizavit, et vocavit inde ad 
warrantü D. qui postea in eade curia ei warrantizavit, 
& postea terram illam p defaltam vel p juditium 
amisit, ut pdictü est. Et ideo tibi pceipimus «q eidé 
A. de fdicta terra cum pertinentiis sine dilatione 
plenariam seysinam habere facias, & de terra ipsius 
D. in balliva tua eide C. esceambiü habere facias ad 
valentiam pdiet terre sine dilatione, et illud idem 
escambium p manus ipsius C. sine dilatione habere 
facias pdicto B. 'Teste &c. vel si plures sint ibi war- 
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and whereupon, when several have been vouched from war- 
rantor to warrantor, and the last warrantor has lost by 
default or by à judgment, he shall be bound to make com- 
pensation, and to pass that compensation as ib were from 
hand to hand and from warrantor to warrantor down to 
the tenant, to whom the warranty was first given, and let 
an enrolment be made in this manner: À. claims against 
B. so much land in such a vill with its appurtenances as 
his right, or such à woman as her dower, and such like. 
and the said B. appeared in the said court and vouched 
C. to warrant, who came and warranted to him and in 
. the said court before the said justiciaries vouched there- 
upon D. to warrant, who afterwards by & judgment or 
by default lost that land against the aforesaid A., and 
thereupon it was resolved that the aforesaid À. should 
recover his seysine against the aforesaid B. of the afore- 
said land with its appurtenances, and that B. should have 
of the land of D. compensation up to the value, but by 
the hand of the said E.: and so it may be done with 
several warrantors to infinity, and the writ for giving 
seysine shall be of this kind. 


The king to the viseount greeting. Know that, when 3. 
À. in our court, &c. has claimed against B. so much land, fud 
&c. as his right, the said B. came into our said court sine, and 
before our justiciaries and vouched C. to warrant there- jo rom 
on, who eame into the said court and warranted that hand from 
land to the said B., and vouched thereon D. to warrant, "diss 
who afterwards in our said court warranted the land to to wit, that 
him, and afterwards he lost that land through default or e tont 
through a judgment as above said. And accordingly we be made. 
enjoin you that you eause the said A. to have plenary Toe 
seysine without delay of the said land with its appur- 
tenances, and you cause the said C. to have compensation 
from the land of the said D. in your bailiwick, and you 
eause the aforesaid B. to have that same compensation 
through the hands of the said C. without delay. "Wit- 


ness, &c. Or if there be more warrantors than two there 


tantam terram &c. et ide B. venit & vocavit inde ad 
warrantum C. & qui ei warrantizab & qui inde vocat 
ad warrantum D. & qui ei warrantizat & vocat ad 
warrantu E. et qui ipsi warrantizat, & cüàm ipsu D. 
feoffatü suum et tenente suum defendere non possit 
& per juditiü amiserit vel per defaltam, idem A. 
recuperet versus pdictum B. et D. faciet escambium de 
ierra sua eidem B. ad valentiam, & illud idem escam- 
bium fiet predieto À. quasi per manum ipsius D. nulla 
facia mentione de ipso C. nisi tantum de ultimo 
warranto, seiliceet de E. & de D. suo tenente, cüm 
idem C. de suo nihil attribuit, & ideo dicatur sic in 
brevi de seysina facienda, de terra ipsius E. in balliva 
tua eidem B. escambium ad valentiam pdictre terre 
sine dilatione habere facias, & illud ide eseambiü sine 
dilatione habere facias eide B. Et eodem modo fiat : | 
si plures vocentur successive, usi a&d x. vel amplius | 
in infinitü. Sed quid erit si E. ultimus warrantus, 
qui in se defensione suscepit etí amisit, nihil habeat 
unde facere possit escambiü, & D. habet ad sufficien- . 
liam qui warrantizavit C. & omnes alii usque ad B. 
qui warrantum vocavit, & iniquum esset q B. esset 
sine escambio? squum esset (ut videtur) q de terra 
ipsius D. fieret escambium ipsi B. & quód D. expecta- 
ret tempora meliora versus ipsum E. & tunc dici 
posset in brevi de seysina. 
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ranti vocati qm duo, ut si dicitur, A. petit versus B. 


204. Et quia idem E. nihil habet unde escambiu facere 
s possit ipsi D. ideo de terris ipsius D. in balliva tua 
habeat, —eidé C. escambium ad valentiam predicts terrse, sine 
oodétus dilatione habere facias, donec idem E. aliquid habeat 
cambium." | 
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vouched, as if it be said, A. claims against B. so much 
land &c., and the said B. came and vouched to warrant 
thereon C., who warranted it to him, and thereupon 
vouched D. to warrant, and who warranted it to him 
and thereupon vouched E. to warrant, and who war- 
ranted it to him, and who since he could not defend D., 
his feoffee and tenant, and lost it through & judgment or 
through a default, let the said A. recover against the 
said B. and D. shall make compensation from his land 
. to the said B. up to the value, and the said same com- 
pensation shall be made to the aforesaid À. as if through 
the hand of the said D., no mention having been made of 
the said C. except only of thelast warrantor, to wit, of E. 
and of D. his tenant, since the said C. eontributes no- 
thing of his own, and accordingly let it be stated thus in 
the writ for giving seysine, cause to be made of the land 
of the said E. in your bailiwick compensation to the said 
B. without delay up to the value of the aforesaid land, 
and cause that same compensation to be made to B. 
without delay. And in the same manner let it be done, 
if several are vouched successively up to ten or more to 
an infinite number. But what shall happen if E. the 
last warrantor, who has taken upon himself the defence 
and has lost, should have nothing wherewith he can 
make compensation. And D. who has warranted C. has 
a sufficiency and all the others up to B. who vouched & 
warrantor, and it would be inequitable that B. should 
have no compensation. It would be equitable (as it 
seems) that of the land of the said D. compensation 
Should be made to the said B., and that D. should ex- 
pect better times against the said E., and then it may be 
stated in the writ of seysine: 


And because the said E. has nothing wherewith he can — 4. 
make compensation to the said D., therefore cause with- sd bien 
out delay compensation to be made to the said C. from the nothing 
lands of the said D. in your bailiwick up to the value of jherevith 


the aforesaid land, until the said E. has something from make com- 
pensation, 
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unde escambium facere potest, & illud ide escambium 
sine dilatione habere facias pradicto B. et sie fieri 
debet de pluribus warrantis de warranto in warrantü 
ab ultimo usq ad primum, & ide fiat si ultimus war- 
rantus escambium facere no possit ad plenum, quód 
id q defuerit suppleatur de terris aliorum qui medii 
sunt de warranto in warrantum, ordine tamen obser- 
vato ab ultimo usque primü. 


5. Cüm auté unus à pluribus qui diversis téporibus 
Cum unus &, dati fuerint vocatus fuit ad warrantü, & cüm de- 


vel plures 

Es "sin fendere no posset amisit, & omnibus teneatur ad 
eo us LIP . . . [3 

fneritetex €SC2mbiü, si omnibus satisfacere non possit, semper 


pluribus melior erit conditio ipsius qui primó fuit feoffatus, 
tenentibus E: L ] ^ L] . 
quidiver. ub ipse escambium suum pdeduecat in parte vel in 


sia fm toto, & alii expectent tempora meliora, et sic omnes 
oribus — P - "4 JN 
kom ^ secundü 'prioritate feoffameti habebunt privilegium 


fuerint,  eseabii, & hoe dico, si omnes simul et semel ipsü 


uod P A , — " 
los ert Vocaverint ad warraniü, & de omnibus redditü sit 


up ,Juditiü uno et eode die de warrantia, et omnes simul 
escaom- — cüm implicitati fuerit unü warrantü vocaverint. Et 


Eid qu de hae materia inveniri poterit in ultimo itinere M. 
feoffatus de P. in com Suff. de Matilda q fuit uxor Mathie de 


need nns Thurfenne! in placito dotis, secus tame est, (ut videtur) 


fuerint — S1 diversis teporibus fuerint implacitati et diversis 


implaci- - : . ore 
tati, aliud teporibus warrantus vocatus qui amiserit. 
si diversis. 

6. Sed quid si warrantus eüm  warrantizaverit & a&mi- 
Cum war- . TN. xl : 
rantusnihij erit nihil habeat unde esc&bium facere possit, nec 


habeat, — alienaverit r6. oblipatà ad warrantiam tacite vel ex- 


huic is pressà, nec dolo fecerit quo minus habuerit, vol nihil, 


faciat de non erit ppter hoc absolvendus omnino de escábio 
hereditate 


! * Mathiv de Thurstone," MS. Rawl. C. 160. 
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which compensation can be made, and cause the said B. 
to have that same compensation without delay, and so 
it ought to be done with several warrantors from war- 
rantor to warrantor, from the last up to the first, and so 
let it be done, if the last warrantor cannot make full 
compensation, that the deficiency may be supplied from 
the lands of the others, who are intermediate, from war- 
rantor to warrantor, order however having been ob- 
served from the last up to the first. 


But when one out of several who have been enfeoffed 5. 
at different times has been vouched as à warrantor, and hia 
has lost, when he could not defend, and he is bound to several 
all to make compensation, if he cannot satisfy all, the Som 


condition of him who was first enfeoffed will always be 2nd dd 
better, that he should deduct in priority his compensa- picis 


tion in part or in whole, and the others should expect who have 
been en- 


better times, and so all according to priority of feoff- feoffed at. 
ment should have the privilege of compensation ; and Eo t 
this I say, if all have together and at one time vouched the condi- 
the said person to warrant, and judgment has been oM 
rendered to all concerning the warranty on one and the first en- 


same day, and all when they have been. impleaded have ibo 


at the same time vouched one warrantor. And on this better as 


: i : . d 
matter & case will be found in the last iter of Martin om perde 


de Pateshull in the county of Suffolk, concerning Ma- tion, if 
tilda, who was the wife of Mathias de Thurfenne, in à ni iig 


plea of dower: it is otherwise however (as it seems) if pleaded at 
they have been impleaded at different times, and the rules 


warrantor who has lost has been voucehed at different at different 
nos: times. 
But what if the warrantor, when he has warranted 6. 
and lost, has.nothing wherewith he can make compen- inr 
sation, and he has not alienated the estate charged with vu E 
& warranty tacitly or expressly, nor has praetised by which 
"deceit how not to have it, or nothing, he ought not on Cn make 
that account to be absolved altogether from making tion from. 


R 2657. E 
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ejus cujus faeiendo, imo q faciat escabium si quid ad eum per- 
nomine 


voeatus Veneri postea! de hwreditate patris vel matris vel 


n alterius antecessoris, ratione cujus vocatus fuerit ad 


tum. warrantu, ut de termi S. M. anno regis H. xiii. incipi- 
ente xiv. in cofi Hertf, de B. qux fuit uxor R. 
Russel? 


- T . Jte qg ili qui primo feoffati fuerunt progativam 
feomit habent, ppter prioritate feoffaméti, eum ille qui feoffa- 


tempore — vit tepore feoffamenti satis habuit, unde posset escà- 
feoffationis 


satis ha- Dium facere. Et g licet illud postmodü alienaret, ré 


sut res quasi tacit? obligatà relinquit, ad queneunij postmodü 
à quam : ; eis Pi. 5 
tunoha- pervenerit: inveniri poterit in rotulo de teràüi S. M. 
E aü regis H. ix. ineipiete x. in cofá Kane. de Rosia 
velex- quz fuit uxor Roberti de Goldingford, ubi quaedam 
Miet odi mulier petiit dotem versus quendà & uxore suam, & 
modum — ipsi vocaverint ad warrantü quenda qui fuit infra 
donationis. sjotetom, &j quse respondit g nihil habuit de hereditate 
patris ratione eujus vocatas fuit ad warrantü, de quo 
posset warrantizare & escabium facere, responsum fuit 
ex adverso q tempore quo ipsi feoffati fuerut, habuit 
eorum feoffator, scilicet, vir mulieris petentis, quandam 
terram in manu sua quz plené sufficere posset ad 
warrantiam & escambium, et postea illam dedit cuidam 
qui presens fuit & hoc cognovit, & unde consideratum 
fuit quód mulier petens recuperaret de terra ipsius, 
qui ultimó feoffatus fuit, escambium suum, & q post? 


feoffati tenerent in pace. 


! * postmodum pervenerit," MS. 3 * post," omitted MS. Rawl. C. 
Rawl. C. 160. 160. 
? * Ttussell," MS. id. 


den Is 
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compensation, on the contrary he shall make compensa- the inheri- 
tion if any estate shall have come to him from the in- 8s of 
heritanee of his father or of his mother or of any other Mad 
ancestor in regard of whom he has been vouched to jp 
warrant,as in Michaelmas term in the thirteenth and Touche to 
fourteenth years of the reign of king Henry in the" . - 
county of Hertüford, concerning B. who was the wife of 


R. Russel. 


Likewise that those who have been first enfeoffed 7. 
have a prerogative claim on aecount of the priority of um 
their enfeoffment, when he who enfeoffed had at tho fed, had 
time of the enfeoffment sufficient, wherefrom he might S: i ad 
make compensation. And that although he has subse- durent 
quently alienated it, he leaves the estate as it were the estate, 
tacitly charged, to whomsoever it may subsequently have hire 
come; a case may be found in the roll of Michaelmas is tacitly 
term in the ninth and tenth years of king Henry in EI 
the county of Kent, concerning Rosia who was the made 
wife of Robert de Goldingford, where a certain woman fhroueh. 
claimed dower against a certain man and his wife, of dona- 
and they vouched as & warrantor & certain person who '^* 
was under age, and who answered that she had nothing 
from ihe inheritance of her father by reason whereof 
She had been ealled to warrant, with which she could 
warrant and make compensation, ib was answered on 
the opposite side at what time the said persons were 
enfeoffed, their feoffor, to wit, the husband of the woman 
claiming, had a certain land in his hand, which would 
fully suffice to warrant and to compensate, and after- 
wards he gave it to a certain person who was present 
and acknowledged it, and thereupon it was resolved that 
the woman claiming could recover her own compensa- 
tion from the land of him who was last enfeoffed; and 
that those subsequently enfeoffed should keep their land 
in peace. | in 

E 2 
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Car. VIII. 


ÍO1l Dictum est supr& quid juris, càm  warratus gratis 
dci warrütizaverit. Nüce autem dicendü, si de warrantia 
quod war- cotendat, & dicat q warrantizare no debeat, & quo 
Tante. easu oportet eum qui warrantü vocavit ratione osten- 
beat, quo dere quare vocatus warrantizare debeat, ciun à vocato 
tet quod. fuerit sup hoc requisitus. Et unde videndü qualiter 
quieum  warrátus teneatur ad warrantizandü, & quibus modis, 
vocavit -" . * 
rationem  & quando no. Et sciendü q &d omnes chartas de 
Mp simplici donatione cópetit tenenti warrantizatio, et 
rantizare tenentur donatores & eorum heredes ad  warrantia, si 
acus ed hora coógrua, & modo debito, cum psecutione copetenti, 
eontendere Vocati fuerint ad  warrantü, nisi forte in charta de 
velit. feoffameto cotrariü exprimatur, scilicet. q donator ad 
warrantiam no teneatur nec ad escambium, si vero 
charta fuerit de confirmatione, nO sequitur inde war- 
rantizatio, nisi in se cotineat donatione. Ut si dicatur, 
do & confirmo tali & heredibus suis vel cuicunq dare, 
assignare, vedere, vel legare voluerit, tanta terra &c. 
et sive procedat charta sive non de donatione, talis 


eharta suffieit ad warrantiam. 


Dy Sufficit etiam charta de confirmatione quandod per 
cáQsP se, quandoj cum charta jeedente ubi ab initio invalida 
matio fuit donatio; eo q donatorius seysinà rei donate non 


heredis ud ; : : 
cum just habuit in vita donatoris, quia ex charta de confirma- 


descendit, tione subsequente facta ab herede cüm ei jus descen- 
faeit pri- . derit, covalescit prima charta de donatione qj ab initio 


tam con- fuit invalida, et sic quilibet illarü juvat aliam. Item 
valescere, 


que ap ^ V8letb charta quoad  warrantiam, si specialiter faciat 
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CHAPTER VIII. 
It has been stated above what the right is when 1. 


- . Jf the war- 
the warrantor has gratuitously warranted. | Now Wwe L4 BAyS 


must treat the case if the warrantor disputes about the that he 
warranty, and Says that he ought not to warrant, and to nat 
in which case it is incumbent that he who has vouched in which 
à warrantor should show reason why the vouchee ought Von a 
to warrant, when he has been requir ed so to do by the rud 
voueher. And hence we must see in what manner the vouched 
warrantor is bound to warrant &nd by what means, and od M 
when not. And it is to be known that upon all son why 
charters of simple donation the tenant is entitled to a 3» Eos 
warranty, and the donors and their heirs are bound to if the war- 


a warranty, if they have been vouched to warrant at a Tor ^ 
suitable hour and in due manner with a suitable request, dispute. 
unless by chance the contrary is expr essed in the charter 

of feoffment, to wit, that the donor is not bound to war- 

rant nor to make compensation, but if it be & charter of 
confirmation & warranty does not follow. thereupon, 
unless it contains in itself & donation. As if it be said, 

I give and confirm to so-and so and his heirs, or to 
whomsoever he may wish to give, or assign, or sell, or 
bequeath, so much land, &c. and whether or not the 
charter proceeds to a donation, such a charter suflices 


for a warranty. 


For & charter of confirmation suffiees sometimes by 2. 


itself, sometimes coupled with a preceding charter, PRA oodd 


where the donation was from the beginnin g invalid, firmation 


inasmuch as the donatory had not seysine of the thing n 2a 


given in the lifetime of the donor, because from the right has 
subsequent charter of confirmation made by the heir un i 


when the right has descended, the first charter of causes the 
donation, which was from the commencement invalid, piscis 


becomes valid, and so each of them assists the other. become 
valid, 


Likewise the charter is valid as regards a warranty, if which was 


initio fuit 
invalida. 


3. 
Finis 
factus. 


5. 
Homa- 
gium 
factum 
capitali 
domino 
de con- 
cessione 

:edii. 
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mentione de warrantia, ut si dicatur: Et ego ct 
heredes mei warrantizabimus &c. Ite valet etsi no 
exprimatur, dum tame homagiü et servitiü intervenerit, 
sive servitiü factü fuit donatori p manü donatorii, 
sive capitali dio donatoris pro donatore p manü 
donatorii. 


Ite sufficit finis factus in curia dii regis, licet 
expressa warrantia, vel homagium et servitium no 
intervenerit, dum tamen costiterit p fine et cyrogra- 
phum, q ille, qui tenet, tenere debeat de eo qui vocatur 
ad warrantum. 


Est etiam casus specialis, ubi quis tenetur ad war- 


.rantiam et excambiü, quavis alius in seysina fuerit 


de homagio et servitio tenentis sui, sicub capitalis 
dominus donatoris, ubi vz. tenens cum domino suo 
homagium suum obtulerit et servitiü, e& dominus suus 
ea recusaverit sine justa causa, poterit tenes impune 
ad capitale dium donatoris ire, et. facere ei homagiü 
et servitium p defectu düi sui, et idem dominus suus 
nihilominüs tenebitur ei ad warrantiam. 


Ité tenetur dominus ad warrantiam, ratione homagii 
p se, lieet. nullum servitiu de tenente suo receperit: 
ut cüm quis districtus fuerit p servitio q diio capitali 
debetur, p defectu dii sui qui medius est, et totum 
servitium percipit, et ppric burse infundit, et. idem 
tenentem suum erge suum feoffatorem non acquietat, 
p defectu domini sui cum ptestatione pborum hominum 
poterit domino capitali de servitio suo acapitare et se 
attornare! p defectu ipsius dii sui, & dominus suus 
nihilominus tenebitur ad warrantiam. 


1 « et se nttornare," omitted MS. Rawl, C. 160. 


OF WARRANTY. 71 


ib specially makes mention of & warranty, as if it be from the 
said: And I and my heirs will warrant, &e. Likewise j*8nning 
itis valid even if it be not expressed, provided homage 

and service have intervened, or if service has been made 

to the donor by the hand of the donatory, or to the 

chief lord of the donor instead of the donor by the hand 

of the donatory. 


Likewise à fine made in the court of the lord the , 3. 
king, although an express warranty or homage and Ede. 
service has not intervened, provided however that it has 
been established by a fine and a chirograph, that he, 
who holds, ought to hold from him who is vouched to 
warrant. 


There is also à special case, where one is bound to à 4 
warranty and to make compensation, although another MORES: 
person has been in seysine of the homage and service of 
his tenant, as the chief lord of the donor, where, to wit, 
the tenant has offered to his lord his homage and 
service, and his lord has refused them without just 
cause, the tenant will be able with impunity to go to 
the chief lord of the donor, and to do him homage and 
service on account of the default of his own lord, and 
his said lord will nevertheless be bound to bs for a 
warranty. 


Likewise à lord is bound to warrant by reason of 5. 
homage to himself, although he has received no service iiid " 
from his tenant; as when a person has been distrained chief lord 
for & service, hicha is due to & chief lord, on account of E : 
the default of his lord who is intermediate, and who the inter- 
receives the whole service and pours it into his own purse, one. ae 
and does not discharge his tenant towards his feoffor, on 
account of the default of his lord, having called honest 
men to witness, he may pay a relief to the chief lord 
for his service, and may attourn himself to him on 
account of the default of his own lord, and his own 


lord shall notwithstanding be bound to à warranty. 


]. 
Cum war- 
rantus 
warranti- 
zaverit, 
suspendi- 
tur prose- 
cutio con- 
tra tenen- 

f. 389 b. 
tem, donec 
placitum 
de war- 
rantia 


terminetur. 


2. 
Non tene- 
bitur war- 
rantus ad 
majus ex- 
cambium, 
quam ad 
id ad quod 


vocatus est 


72 DE WARRANTIA. 


Car. IX. 


Post essonia & dilationes, de quibus satis dictum 
est supra, comparentibus in juditio tam petente qm 
tenente, qm 'warranto, & vicecodi miserit breve de 
summonitione warranti, suspenditur placitum princi- 
pale, donec placitum de warrantia terminetur, & audito 
brevi excipere poterit warrantus contra breve de war- 
rantia, si forte ibi fuerit error in nominibus persona- 
rum, vel villarum, ad breve de warrantia prosternendü, 
et secundü g aliàs pleniüs dicitur de erroribus. 


Visum autem petere non potest, quia satis sufficit 
p visu id quod dicitur, ad warrantizandu tantam terrà 
qm talis petit, sed statim inquirat warrantus à tenente, 
an aliquid habeat ppter quod teneatur ad warratiam, 
chartam, vel aliud: & si chartas, vel instrumetum 
habeat, ilud statim ostendat, instructus enim venire 


i ENSE debet ad pbandà intetionem sua, no est enim ei 


8. 
Si rex 
vocetur ad 


tempus indulgendü nisi ex causa, ut si instruméta 
ita deposita sint q copiam inde habere non possit, 
nisi ad tepus, & quo casu dabitur ei dilatio legitima 
&d exhibendu & pferendum instrumeta. Si autem 
dieat q instrumenta habuit, sed tamen casu deperdita 
sunt vel aliud simile, nihil aliud video, nisi quód 
pbet casum. Cüm aute tenens instrumenta exhibuerit, 
& ostendat rationem quare vocatus ad warratum war- 
rantizare debeat, (secundum quod superius dictum est 
in pte,) respodeat vocatus, et doceat. quare warrantizare 
non debeat. 


Inprimis si ipse rex vocetur ad warrantum, secundü 
suum modum, et de puro feoffameto antecessorü suorü, 


i 
i 
| 
: 
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CHAPTER IX. 


After essoins and delays, concerning which we have 1. 
said enough above, upon the claimant as well as the loi | 
tenant appearing in judgment, as well as the warrantor, has var- 
after the viscount has sent a writ for summoning the ded 
warrantor, the principal plea is suspended, until the plea acne the 
concerning the warranty is terminated, and upon the icsrended 
writ having been read in court the warrantor may except m the 
against the writ concerning the warranty, if by chance dun 
there has been there an error in the names of the persons s Mc 
or of the vills, in order to overthrow the writ concerning terminated. 
the warranty, and according to what is said elsewhere f.389 b. 


more fully concerning errors. 


But he cannot claim a view, because it suffices for a 
view what is said *to warrant so much land which so- ir 
* and-so claims," but let the warrantor forth with inquire durs iu 
from the tenant, whether he has anything to show o piod 
wherefore he should warrant, & charter or anything else : e?mpensa- 
and if he has à charter or instrument, let him show 1t to that to 
at once, for he ought to come prepared to prove his which he 
declaration, for he is not to be indulged with time vouched 
except for cause shown, if the instruments are so de- JOE SDE 
posited that he cannot haye the use of them except at 
a certain time, and in which case there shall be allowed 
to him a legitimate delay to exhibit and to produee the 
instruments. Butif heshould say that he has had instru- 
ments, but by accident they have been lost or something 
similar, I see no other course but that he should prove 
the accident. But when the tenant has exhibited the 
instruments, and shown reason wherefore the person 
vouched to warrant ought to warrant (according to 
what has been partly stated above) let the vouchee 
answer and show vhy he should not warrant. 


In the first place, if the king himself should be vouched . 3. 
: : . If the king 
to warrant according to his own manner and concerning is vouched 


warrantum 
de dono 
anteces- 
soris, quis 
sit ante- 
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videndum erit qui sunt antecessores sui. Non enim 
tenetur warrantizare donatione & feoffamenta regum 
qui regnaverunt ante cóquestü, ipse enim rex no est 


cessorregis €0rUm heres, et perinde ad warrantia non tenetur, 


videndum. 


Britton, l. 
iii. c. xi. 
8 22 ; c. 
xxii. S 7. 


4. 
Si privata 
persona 
vocetur ad 
warrantum 
ratione 
charte 
su, vel 
anteces- 
sorum 
suorum. 


nisi de facto suo, si se ad warrantiam obligaverit per 
confirmatione, Si aute de puro feoffamento suo, vel 
antecessorum suorum, warrantizare tenetur, nisl con- 
ditio vel modus aliud inducat, sed semper erit sua 
voluntas expectanda, cüm non possit ei necessitas 
imponi Si aute de puro feoffamento antecessorum 
suorum, eti de sua pura confirmatione, tunc warranti- 
zare tenetur. Si aute pura sit donatio, & cofirmatio 
coditionalis, vel modalis, ut si dicatur, secundü q 
charta talis regis antecessoris nostri rationabilis testa- 
tur, tunc prejudiciale erit istud. Ideo illud imprimis 
debet inquirere, utrum donatio prima rationabiliter 
facta sit vel non, et.secundum hoc terminare nego- 
tium: & cüm quis düm regem ita warrantum nomina- 
verit, solet hoe aliquando cum fptestatione fieri, q si 
hoc non sufficeret, tenens diceret aliud, quód quidem 
modo recessit ab aula, quia vocatio illa aliquado frivola 
inventa fuit et quasi nulla. 


Si &utem privata persona vocetur ad warrantum 
ratione charte suse vel antecessorü suorum, contra 
chartas poterit multipliciter responderi. : Inprimis q 
charta viciosa est in se, vel ppter rasuram in loco 
suspecto habitam, vel ppter signum falsum quod appo- 
Situm est, quorum unum pbari potest per aspectu, & 
aliud per collationem signorum. Item q si charta 
sufficiens sit & bona, excipi poterit contra illam q 
valere non debeat, quia confecta fuit dum donator 


) 
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an absolute feoffment of his ancestors, it will have to be for the 


seen who are his ancestors. For he is not bound to 


donation 


of his an- 


warrant the donations and feoffments of the kings who cestor, it is 


to be seen 


reigned before the Conquest, for the king himself is not 4, is the 
their heir, and accordingly is not bound to warrant sncestor of 


except concerning his own aet, if he has bound himself 
to warrant by & confirmation. But if he be vouched 
concerning àn absolute feoffment of his own or of his 
ancestors, he is bound to warrant, unless a condition or 
a mode induces otherwise, but his pleasure will always 
have to be awaited, since necessity cannot be imposed 
upon him. But if concerning a pure feoffment of his 
ancestors and à pure confirmation of his own, then he is 
bound to warrant. Butif the donation be pure and the 
eonfirmation conditional or modal, as if it be said, ac- 
cording to what a reasonable charter of such a king our 
ancestor testifies, then that will be prejudicial ^ Accord- 
ingly he ought in the first place to inquire whether the 
first donation has been reasonably made or not, and 
according to this to determine the business, and when 
one has thus named the king as & warrantor, this is 
sometimes accustomed to be done with a protestation, 
but if it should not suffice, the tenant would say another 
thing, that he has lately withdrawn from the Hall, 
because that vouching has sometimes been found to be 
frivolous and as it were null. 


But if & private person has been vouched to warrant 
by reason of his own charter or that of his ancestors, a 
multifarious reply may be made against the charters. 
In the first place that the charter is defective in itself, 
either on account of an erasure having been made in a 
suspicious place, or on aecount of a false signature which 
has been applied to it, whereof one may be proved by 
the aspect of it, and the other by à comparison of signa- 
tures. Likewise that if the charter be sufficient and 
genuine, it may be objected to it that it ought not to 
avail because it was made when the donor was not in 


the king. 


4. 
Jf 2 pri- 
vate per- 
son be 
vouched to 
warrant 
by reason 
of his own 
charter or 
that of his 
an cestor. 


Infra, ch. 
]5. 


5. 
In quibus 
casibus 
non tene- 
tur war- 
rantizare. 


f. 330. 


6. 
Exceptio 
quod dona- 
tor nun- 
quam fuit 
in scysina. 
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non fuit compos sui, nec bone memorie, q quidem 
pbari potest per testes in charta nominatos, et per 
patriam, & qualiter hoe pbari debeat, dicetur infra 
plenius in titulo de warrantia charte. 


Item exeipere poterit warrantus contra tenente qui 
vocavit, q licet charta de feoffaméto sufficies sit in se, 
tamen donü illud est insuffieies: quia donatorius qui 
chartà pfert, vel ejus antecessor, cui'donü fieri debuit, 
nügm seysinà habuerit de tra data in vita donatoris, 
nisi post mortem ejus per intrusionem, & ppter q ille 
qui vocatus est ad warrantü, intendit petere ill& in 
dominico de seysina antecessoris sui, qui inde obut 
seysitus ut de feodo. 


Ite excipere poterit, q antecessor, qui donum fecisse 
debuit, nungm in seysina fuit de tali terra, q dona- 
tione facere potuit. Poterit quidem charta esse suffi- 
cies, quee no est nisi vestimentü donationis, et donu 
ilud insuffieiens p defectu seysine, & e cotra, donü 
sufficiens, & charta vitiosa: & aliquado utrüi vitiosü 
et insufficies, & sic utrumi nullum. Et unde si charta 
de donatione pferatur, oportet q warrantus utrumq 
defendat, scilicet charta et donü, et ex hoc habet 
tenés necesse pbare utrüdj ppter copulativa cojunctione 
(&) interjectà: unde si in pbatione unius defecerit, 
perinde haberi debet ac si in pbatione utriusqQ defe- 
cerit, nó enim sufficit probare charta sufficiente, si 
donü sit insuffieiens. lte quieunq donü cognoverit, 
warrantizare tenetur, quàvis ostendere possit chartà 
esse vitiosam vel falsa, quia donü valere possit, etiam 
si charta no intervenerit, ut de itinere W. de Ralegh 
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possession of his faculties, or not of good memory, which 
may be proved by the witnesses named in the charter, 
and by the country ; and in what manner this ought to 
be proved, will be said below more fully in the title 
concerning the warranty of a charter. 


Likewise the warrantor may except against the tenant 5. 
who has vouched him, that although the charter of biu is 
feoffment be sufficient in itself, nevertheless the gift is not bound 
insuffieient, because the donatory who produces the '? "*rrant. 
charter, or his àncestor, to whom the gift ought to have 
been made, never had seysine of the land given in the 
lifetime of the donor, except after his death by intrusion, f. 390. 
and by reason whereof he who has been vouched to 
warrant, intends to claim it as his domain from the sey- 
sime of his ancestor, who died seysed of it as of fee. 


Likewise he may except that the ancestor, who ought | 6. 
to have made the donation, never was in seysine of so OLD 
much land, so that he could make & donation of it. "The the donor 
charter may indeed be sufficient, which is nothing more jh ecysino. 
than the vesture of the donation, and the donation itself 
may be insufficient from default of seysine, and on the 
contrary, the donation may be sufficient and the charter 
faulty, and sometimes both of them faulty and insufficient, 
and so both of them null And hence if à charter of 
donation be produced, it is ineumbent that the warrantor 
defend both, to wit, the charter and the donation, and 
from this the tenant is under the necessity to prove 
both on aecount of the copulative conjunction (* and") 
being interposed, whence if he fail in the proof of one, 
it ought to be the same as if he had failed in the proof 
of both, for it is not sufficient to prove the charter sufti- 
cient, if the donation be insufficient. Likewise whoever 
hàs acknowledged the donation is bound to warrant, 
although he may show that the charter is faulty or 
false, because the donation may be valid, even if a 
charter has not intervened, as in the iter of William de 


"m 


4. 
Quod non 
est heres, 
nec suus 
feoffatus. 


78 "^ DE WARRANTIA. 


in com Buck., de Alicia de Rupella. Ite etsi donatio 
ab initio invalida fuerit ppter no seysinàa, poterit 
postmodü coóvalescere ex facto hwredis: ut si cüm 
donatorius quocüq modo in seysina fuerit, cüm jus 
ad herede descederet, recognoscat hsres chartà patris 
sui & donu, et homagiu donatorii ceperit, vel donü 
patris cofirmaverit, terrà illa petere non poterit in 
dominico, sed illà warratizare tenetur cotra alios: ut 
de itinere M. de P. & sociorum suorü in diversis cof 
post guerram, de loquelis d remanserunt ad judiciü, si 
Wilheli de Grebale. 


Excipere etià poterit vocatus ad  warrantü cotra 
tenente qui vocavit, g ipse tenens no est feoffatus 
suus, nec hz;res ejus qm feoffavit, & cüm charta dona- 
tionis métioné nO faciat nisi tantü de suo feoffato, et 
ejus heredib?: et unde si su? feoffat? vel ej? hsres 
alios feoffaverit, ipse talib? imediate warrantizare no 
tenetur, cü charta de talib? no faciat métioné: ut de 
teri P. anno regis Heni nono in coi Midd, de quada 
Juliana ( petiit dote versus quenda Henr, qui vocavit 
inde ad warratü quenda W. filüü Herewardi, & qui 
respondit q warrantizare no debuit, quia nec ipse nec 
pater suus eundeé Henricü feoffaverint, sed cognovit q 
pater suus feoffavit qndam Thoma, & ipse Thomas 
feoffavit ipsum Henricu, et desicut ipse Héerieus no 
fuit heres ipsius Thome (quavis ab eo feoffatus) nec 
ipse Wilhelà fuit in seysina de homagio & servitio 
ipsius Hericj, nec ipse Héericus charta habuit de ipso 
Wilhelf, nec aliud per q ei warrantizare deberet, ideo 


d nce 
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Ralegh in the county of Bucks, concerning Alicia de 
Rupella. Likewise although the donation may have 
. been invalid from the beginning on account of a want of 
seysine, i& may subsequently have been made valid by 
the act of the heir, as if. when the donatory has been in 
seysine howsoever, when the right has descended to the 
heir, the heir has acknowledged the charter of his father 
and the gift, and has aecepted homage from the dona- 
tory, or has confirmed the gift of his father, he cannot 
claim that land in domain, but he is bound to warrant 
ib against others, as in the iter of Martin de Pateshull 
and his associates in the different counties after the war, 
concerning the causes which remained for judgment, if 
Wilhelmus de Grembale. 


The person vouched to warrant may also except 
against the tenant, who has vouched him, that the 
lenant is not his feoffee, nor the heir of him whom he 
has enfeoffed, and since the charter of donation does 
not make mention of any one but his feoffee and his 
heirs: and hence if his feoffee or his heir has enfeoffed 
others, he is not bound to warrant such persons imme- 
diately, since the charter does not make mention of 
them, as in Easter term in the ninth year of the reign 
of king Henry in the county of Middlesex, concerning a 
certain Juliana who claimed dower against & certain 
Henry, who vouched thereupon to warrant a& certain 
Wiliam the son of Hereward, and who answered that 
he ought not to warrant, because neither he nor his 
father had enfeoffed the said Henry, but he acknow- 
ledged that his father had enfeoffed a certain Thomas, 
and the said Thomas had enfeoffed the said Henry, and 
since the said Henry was not the heir of the said Thomas, 
(although enfeoffed by him,) and the said William was 
not in seysine of the homage and service of the said 
Henry, and the said Henry had not a charter from the 
said William nor anything else, wherefore he ought to 


7. 
That he is 
not the 
heir, nor 
his feoffee. 


8. 
Non tere- 
tur aliis 
heredibus 
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donationis. 


9. 
Ubi quis 
remisit et 
quietum 
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f. 390 b; 


10. 
Si salvo 
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Si non 
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cosideratum fuit quód Wilhelmus quietus esset de 
warrantia, 


Item ad warrantiam non tenetur quis aliis hreredi- 
bus quàm ills qui in charta comprehensi sunt per 
modum donationis, ut si cui facta fuerit donatio, 
scilicet sibi & hzeredibus suis, quos de carne sua & 
uxore desponsata sibi procreatos haberet, vel de certa 
uxore tali. 


Item non tenetur quis ad warrantiam ratione ali- 
eujus quiet? clamantire: ub si quis terram petat versus 
aliquem ut jus suum,. et postea ilam remiserit & 
quietum clamaverit, ex hoc autem vocare non poterit 
ad warrantum illum, à quo jus fuerit remissum: ut 
de itinef abbatis de Rading et M. de P. in com Gloc. 
anno regis H. quinto, de Radulpho Chandos. 


Ité non tenetur ad warrantiam quis ratione homagii 
q ab aliquo ceperit salvo jure cujuslibet: ut si dubi- 
tetur an alius sit heres, nec sit alius hsres appares, 
ub si dicatur: capio homagium vestrum salvo jure 
eujuslibet. "Vel sie: Capio homagiü vestrü de jure 
vestro, cüm quasdam íras de pluribus tris teneat, de 
quibus alii jus habet, & quas ipse warrantizare no 
debeat. Si aute nullü sciat esse herede, vel dubitet 
an sib alius heres, quia bastardus forte se gerat p 
hszrede, & se domino offert sicut hreres, vel si dominus 
petat versus tenenté sicut eschaetam suam, & per 
cosequens nullü esse h:rede. 


Ite non tenetur h:res alicui, qui cognovit in curia, 
q no tenuit tenementü de quo vocat warrantu nisi ad 
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warrant him, therefore it was resolved that the said 
William should be acquitted of the warranty. 


8. 
He is not 


. ! : bound t 
Likewise à person is not bound to a warranty to other ,,,rrant to 


heirs than to those who are comprised in the charter cther heirs, 
through the mode of the donation, as if the donation has (er e 
been made to any one, to-wit, to himself and to the heirs are com- 
whom he may have begotten from his own flesh and his dg b 
espoused wife, or from a certain wife. Mo umE 
mode of 
the dona- 

" Likewise a person is not bound to a warranty by "^? 
reason of any quit-claim: as if & person claims land Wherea 
against any one as his right, and subsequently has re- person as 
. leased it and quit-claimed, he cannot thereupon call him and quit- 
to warrant, by whom the right has been released, as in "med. 
the iter of the abbot of Reading and Martin de Pates- 

hulle in the county of Gloucester in the fifth year of f.390». 
king Henry, concerning Randolph Chandos. 

Likewise & person is not bound to a warranty by RU 

reason of homage, which he has accepted from any per- in Tight 
son, saving the right of such an one: as if it be doubted of any one. 
whether another person be the heir, and there is no 
other heir apparent, as if it should be said: I accept 
your homage, saving the right of such àn one; or thus: 
I accept your homage of your right, when he holds 
certain lands of several lands, concerning which others 
have a right, &nd which he himself ought not to warrant. 
But if he does not know that there is any heir, and he 
should doubt whether another' person be the heir, be- 
cause à bastard perhaps holds himself out to be the heir, 
and presents himself to the lord, as if he were the heir, 
or if the lord claims against the tenant as it were his 
escheat, and consequently that there is no heir. 


Likewise the heir is not bound to any one, who has 
acknowledged in court that he has not, held the tenement, EL 
R 2657, | F 
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nisiad ^ vit& antecessoris ejus jm nune vocat ad warrantu. 
yam,*€ Tt& n5 tenetur quis ad warrantiam p modü donationis 
homines contra certas psonas in donatione exceptas, ut si 
esi dicatur: Ego & heredes mei warrantizabimus contra 
omnes gétes, pterquàm cotra tale & tale: ut de itinere 
abbatis de Radinge & M. de P. in com Warr, assisa 


mortis antecessoris, si Wilhelmus Trussell. 


19. Ite nó tenetur quis ad warrantiam, quamvis homa- 
ze Ves giü intervenerit, p modü donationis ex cosensu dona- 
tione con- torii, ub si quis donatione fecerit aliqui p homagio & 
D de servitio, & dicatur in charta p se & hsredibus suis, 
nontenea- Q. si donatoriü contingat implacitari q nec ipse nec 
turad ^  koredes sui ad excambium teneantur nec ad warrantià, 
warran- 
tiam,et — sicut de Wilhelmo de Bruere in inultis chartis suis, 
quod com & sic vincit, summa! conventio legem, sieut in multis 
citlegem. aliis locis & casibus supradictis. Sed quid si, cüm 

: donatorius implacitatus fuerit ppter homagii, (q pbari 
potertt,) feoffatorem suum vocaverit ad warrantum, & 
cüm ipse feoffator excepit q ad warrantiam nó teneatur 
per modum donationis, donatorius noluerit chartam 
exhibere, càm faciat cotra ipsum: qusritur an ad hoc 
eopelli possit? & si copellatur, respondeat q chartam 
non habuerit: & si habuerit, q illam casu amisit: sic 


videtur q deficiat pbatio, lice& jus non deficiat, nisi 


sit qui dicat hoc p patriam esse dirimédum. Consulté 


igitur faceret donator, si per scriptum lig de tali 
eonventione in initio donationis sibi cautius pspiceret. 


! * summa," omitted, MS. Rawl. C. 160. 


| 
| 
| 
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for which he vouches a warrantor, except for the life of except for 
the predecessor of him, whom he now vouches to war- Vend 
rant. Likewise a person is not bound to a warranty by personsaro 
the mode of the donation against certain persons ex. 9*c*Pted. 
cepted in the donation, as if it should be said, I and my 

heirs will warrant against all people, except against so- 

and-so, as in the iter of the abbot of Reading and 

Martin de Pateshull in the county of Warwick, an as- 


sise of mortdancester, i£ Wilhelmus Trussell. 


Likewise a person is not bound to warrant, although 12. 
homage has intervened, through the mode of the donation If ein 
with the eonsent of the donatory, as if a person has tained in 
made a donation to any one for his homage and service, A 
and it be said in the charter for him and his heirs, but the donor 
ifit should happen that the donatory should be sued, ud - 
that neither he himself nor his heirs should be bound to warrant, 

: . and that a 
make compensation nor to warranty, as in the case of convention 
. Wilhelm de Bruere in many of his charters, and thus a overrides 

: : the law. 
convention over-rules the law, as in many other places 
and cases above said. But what if, when the donatory 
has been sued, he shall have vouched his feoffor to war- 
rant on account of his homage (which ean be proved), 
and when the feoffor himself has excepted that he is not 
bound to & warranty through the mode of donation, 
the donatory should be unwilling to exhibit his charter, 
since it makes against himself, it is asked if he can 
be compelled to do this? and if he should be com- 
pelled, he shall answer that he has not the charter, 
and if he has had it, that he has lost it by accident; it 
thus seems that the proof fails, although the right is not 
deficient, unless there be some one who says that this 
ought to be decided by the country. The donor would 
thus act prudently, if he should inore cautiously provide 
for himself by some writing concerning such a conven- 
tion at the commencement of the donation. 
F 2 
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18. Ité nec ad excesmbiu tenetur nec ad warrantiam 
Proper ^ quis ppter variatione, ut si quis semel cogneverit q 


tionem, si. terram non tenuerit nis] ad voluntatem talis dri sui, 


Exe coge et si postea dicat q in feodo, cadit ab intentione sua 
n ppter variatione: ut de termino Saneti Hilari anno 
quod non 


tenuittene. Fegni regis Henrici octavo. Et eodem modo no ad- 
mentum mittitur variatio, ub si quis fuerit requisitus in placito 
nisi ad 

vitam vel. de pparte, an teneat pro herede, & confiteatur quód 
advolun'^ sie, et, postea dicat q inde feoffatus sit, & warrantum 
ni qui vo- Voeaverit, non audietur propter variatione, cüm ista 


2t variatio sit contra breve, & contra intentionem petentis, 

tum, . Cui primó consensit: sed si primó cofiteretur quód 
teneret sieut feoffatus, & non hsres, & sic contra 
breve: & postea variaret, & confiteretur se esse hsere- 
dem, talis variatio admittenda esset, quia non in 
pjudieium petentis, prima autem non, quia in prw- 
judicium. 

M. Item non tenetur quis ad warrantiam de injuria & 


tur quis ad injusta detentione tenentis sui versus feoffatum à suo 


f391. tenente. Ut si ÀÁ. feoffaverit B. de aliquo tenemento, 
tam ncc w idem B. de eodem feoffaverit C. et C. relictis hrere- 
excam- — dibus infra state existentibus decedat, & B. ratione 
bium de . . . . 
feofub. Custodie ceperit tenementum illud in manum suam, 
mentoet & cüm hores ad retatem pervenerit tulerit assisam 
incumbra- . . - TE 
tione ten-. Super ipsum B., & B. inde ad warrantü vocaverit ipsum 
een, A. idem ad warrantià non tenebitur de injuria et 
juiaet — injusta detentione tenentis sui, quia ex hoc sequeretur 
dU mE q si ipse hsres recuperaret tenementum suum, q idem 
£39]. A teneretur B. ad escambium, et de hac materia 


inveniri poterit in rotulo de teri S. Hilarii, &nno 
regni regis Henrici decimoquarto, assis& mortis ante- 
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Likewise & person is not bound to make compensation 1s, 
nor to à warranty on account of a variation, as if à per- On ae. 
son has once acknowledged that he has not held that a variation, 
land except at the will of so-and-so his lord, and if he oin - 
should afterwards say that he holds it in fee, he is cast once 
from his declaration on account of the variation, as in deed 
St. Hilary term in the eighth year of the king. And thst he has 
in the same way a variation is not admitted, as if any qu», 24d 
one has been required to answer in a suit for an appor- ment for 
tionment, whether he holds as the heir, and he confesses np viis 
that he does so, and afterwards should say that he has of thelord, 
been enfeoffed therewith and should have vouched a S oUched 
warrantor, he shall not be heard on account of the varia- m 
tion, since that variation is against the writ and against — — 
the declaration of the claimant, to which in the first 
place he assented ; but should he at first confess that he 
held as a feoffee and not as an heir and so against the 
writ,and afterwards should vary and admit himself to 
be the heir, such a variation would have to be allowed, 
for it is not to the prejudice of the claimant, but not the 


first variation, because it is to his prejudice. 


Likewise & person is not bound to a warranty for the 14. 
wrong-doing and unjust detention of his tenant against a À pereon 


IS DOt 


feoffee of his tenant. Asif A. has enfeoffed B. with & bound to 
certain tenement, and the said B. has enfeoffed C. with f. 391. 


it, and C. dies having left heirs under age, and B. on the 3 P2rranty, 
ground of wardship has taken the tenement into his own meke com- 
hand, and when the heir has come of age he has brought ode 


an assise against B., and B. has thereupon vouched the d 
und enctim- 


said ÁÀ. as à warrantor, the said AÀ.is not bound to a pranco of 
warranty for the wrong-doing and unjust detention on his tenant 
the part of his tenant, because it would follow there- SUE : 
from that, if the said heir should recover his tenement, un 
the said À. would be bound to B. to provide him com- aetention. 
pensation, and on this matter a case will be found in the 

roll of St. Hilary's term in the fourteenth year of the reign 


of king Henry, an assise of mortdancester if Godfrey the 


cf. f. 87 b. 
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cessoris, si Galfridus pater Gilberti, & quam iram 
prior de Colum tenuit, et qui vocavit inde ad war- 
rantü qndam Warinum de Monte Caviso! versus dietum 
Gilbertum, et ubi idem Warinus venit et cognovit q 
domus ilius prioris de Colum feoffata fuit per ante. 
cessotes suos de tenemento unde assis& arramata fuit, 
sed pdecessores ipsius prioris feoffaverunt pdictum 
Galfridum, de cujus morte assisa arramata uit, et 
unde ibi consideratü fuit q Warinus non tenebatur 
ad warrantià ppler incumbramentum pdecessoris ipsius 
prioris. Et.sie videtur g sive feoffatus medius fuit 
detentor injustus sive alios inde feoffaverit et sic tene- 
mentü incübraverit, sive ipse implacitatus fuerit per 
assisam, sive vocatus ad warrantum à tenente suo et 
facto pprio, q feoffator suus non tenebitur ad warran- 
tiam, lieet. teneatur contra exüraneas psonas de war- 
ranto in warrantum usi ad plures, contra extraneas 
psonas qus jus habuerint in re data ante feoffamen- 
tum suum, quod primum fuit et principale, & in quo 
casu tenet warrantizatio ab ultimo feoffato usq ad 
primu feoffatorem, et quilibet tenetur suo feoffato 
warrantizare per ordine, cüm feoffati fuerint sibi et 
haeredibus suis. Si autem sie, sibi et hsredibus suis, 
vel eui dare vel assignare voluerit, tune habebit assig- 
natus vel donatorius electionem, utrum velnt vocare 
ad wairantum suuin feoffatorem, vel feoffatore sui 
feoffatoris ppter modü primw donationis imediaté, et 
sic cosiderare oportet uürü quis feoffatus fuerit sic vel 
sic. ltem esto quód A. primó feoffaverit B. et B. 
relicto hserede infra statem moriatur, et cüm À. in 
manum suam ceperit hzreditatem ratione custodis, 
feoffaverit C. qui inde seysitus moriatur relicto hsrede 


! * Monte Caniso," MS. Rawl. C. 160. 
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father of Gilbert, and which land the prior of Colum 
held, and who vouched to warrant thereon a certain 
Warinus de Monte Caviso against the aforesaid Gilbert, 
and where the same Warinus came and acknowledged 
that the house of the said prior of Colum had been 
enfeoffed by his ancestors from the tenement whereon 
the assise had been instituted, but the predecessors of 

the said prior had enfeoffed the aforesaid Godfrey, upon 
whose death the assise had been instituted, and where- 
upon it was there resolved that Warinus was not bound 
to warrant on aecount of the encumbrance of the pre- 
decessor of the said prior. And so it seems that, whether 
the intermediate feoffee has been the unjust holder (of 
the tenement) or has therewith enfeoffed others and 
encumbered the tenement, whether he has been im- 
pleaded through means of an assise or has been vouched 
to warrant by his tenant and by his own act, that his 
feoffor will not be bound to & warranty, although he be 
bound against outside persons from warrantor to war- 
rantor as far as several, against outside persons who 
had right in the thing given before his enfeoffment, 
which was the first and the principal, and in which case 
the warranty binds from the last feoffee to the first 
feoffor, and each person is bound to warrant to his 
feoffee in order, when they have been enfeoffed for 
themselves and their heirs. But if thus, to themselves 
and their heirs or to whomsoever they may choose to 
give or to assign it, then the assignee or donatory shall : 
have his election whether he wishes to call his feoffor 
to warrant, or the feoffor of his feoffor, on aecount of the 
mode of the first donation immediately, and so it is 
incumbent to consider whether a person has been 
enfeoffed in this or in that manner. Likewise let it be 
that A. has in the first place enfeoffed B., and B., having 
left an heir, dies under age, and when A. has taken into 
his hand the inheritance by reason of guardianship, he 
has enfeoffed C. who dies seysed thereof leaving an heir 
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infra statem, et À. eodem modo ceperit terram in 
manum suam ratione custodis, et cài uter] heredum 
assisam mortis antecessoris proferat super ipsum À., 
idem A. de incumbramento suo warrantum vocare non 
poterit, propter factum & proprium incumbramentum 
suum, sed assis& ultimi feoffati pcedet primó super 
ipsum Á., & cüm recuperaverit, tune eadit assisa primi 
' feoffati impetrata super ipsum ÀÁ. et reincipiet super 
ultimum feoffatum, ut ipse ad warrantum vocet ipsum 
À.; & cüm hsres primi feoffati recuperaverit versus Á., 
habeat heres ultimi feoffati ad valentiam de terra 
warranti. Et q dicitur de uno feoffato erit observan- 
dum in pluribus feoffatis, & eorum hsredibus in 
infinitum, ut si ÀÁ. feoffaverit B, & B. C, & C. D, & 
D. E, & E. F., sic in infinitum. Si aliquis capitaliü 
dominoru usd ad primü feoffatore justé sicut ex causa 
donationis, vel nomine custodis, vel aliqua alia justa 
f.391b. de eausa: vel injusté, sicut per intrusione vel dissey- 
sinà, sive tenemetum tenuerit in manu sua & inde 
implacitatus fuerit, sive alios feoffaverit à latere unum 
vel plures, & ipse alios unum vel plures, simul vel 
successive, et ipse talis vocetur ad warrantü, nunquam 
de facto et incumbraméto suo suum feoffatorem vocare 
poterit ad warrantum. 


15. Item esto q quis de pprio facto et inoumbramento 
Non tene- : r aud 
tar quis de feoffatorem suum vocaverit ad warrantum, et oüm ipse 


incumbra- Würrantizaverit, e exeambium fecerit, qualiter et p q 


mené, breve debeat excambium revocari: verbi gratia, A. 
sui. feoffat B., B. vero feoffat C, amitam D.; mortua C, 


D. pfert assisam versus B. capitalem dominum qui 
feoffavit C., B. vocat inde ad warrantum A., A. venit 
et warrantizat. D. recuperat seysinaà suam versus À. 
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under age, and ÁÀ. in the same manner has taken his 
land into his hand by reason of guardianship, and when 
each of the heirs brings an assise of mortdancester 
against the said À., the said A. cannot call à warrantor 
concerning his ineumbrance, on. account of his own act 
and his own ineumbrance, but the assise of the latest 
feoffee shall proceed in the first. place against À. himself, 
and when he has recovered, then the assise of the first 
feoffee sued out against the said A. falls and shall begin 
again against the latest feoffee, so that he should vouch 
the said À. to warrant, and when the heir of the first 
feoffee has recovered against A., let the heir of the latest 
feoffee have an equivalent from the land of the war- 
rantor. And what is said of one feoffee will have to be 
observed in several feoffees and their heirs to infinity, as 
if A. has enfeoffed B., and B. C, and C. D., and D. E, 
and E F. and so on to infinity. If one of the chief 
lords up to the first feoffor justly as in à cause of .dona- 
tion or in the name of guardianship or for some other 
just cause; or unjustly, as by intrusion or by disseysine, f. 391 b. 
whether he has kept the tenement in his own hand and 
has been impleaded thereon, or has enfeoffed others col- 
laterally, one or more, and he himself one or more, 
together or suecessively, and the said so-and-so himself 
should be vouched to warrant, he will never be able to 
call his feoffor to vouch to warrant concerning his act 
and encumbrance. 

Likewise let it be that a person has vouched his feoffor , !5. 
to warrant concerning his own act and eneumbrance, is eri 
and when he has himself warranted and made compen- bild Ee 
sation, in what manner and by what writ ought the fe m 
compensation to be revoked ? For instance, A. enfeoffs B., igaods -: 
B. then enfeoffs C. the aunt of D. ; upon the death of C.. 
D. brings an assise against B. the chief lord who has 
enfeoffed C., B. then vouches A. to warrant thereon, A. 
comes and warrants. D. recovers his seysine against À., 

À. gives land in compensation to the said B. up to the 


16. 
De ex- 
cambio 
rehabendo, 
8i factum 
fuerit. 


f. 392. 


l. 
Suspendi- 
tur quan- 
doque war- 
rantia ad 
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A. facit excambiü ipsi B. ad valentiam. Ad querelam 
igitur ipsius AÀ. restituetur ei excambiü per breve q 
tale erit. 


Rex vicecom salutem.  Precipimus tibi q venire 
facias coram nobis vel justiciariis nostris apud West- 
monasterium ad terminü tale Benedict ad respondendü 
Ádsa quare excambium cepit de íra ipsius ÁÀ. ad 
valentiam tante íre cum pertinentiis in tali villa, 
quam D. in curia nostra coram  justiciariis nostris 
talibus recuperavit versus eundé B. p assisam mortis 
antecessoris inde captam inter pdictum D. et eunde B., 
& unde idem B. vocavit ad warrantum pdictum A. 
versus pdictum D., & qui venit et ei warrantizavit 
terram illum quam pater suus dederat ipsi B., sed 
excambiü inde facere non debuit (ut dicit) eo q QC. 
amita prredieti D., de cujus morte predictus D. tulit 
assisam illam, feoffata fuit de predicta terra à pde- 
cessoribus predicti B. postquam pater predicti A. 
eandé terram dederat ipsi B. ut ide A. dicit. Et 
habeas ibi summonitori nomina et hoc breve. Teste 
&c. Et unde cüm idem Benedictus convictus fuerit 
tale recepisse excambium, illud restituet quasi injuste 
receptum. Et q it& sit, inveniri poterit de termino 
S. Hilarii anno regni regis Henrici decimoquinto in 
coii Berkshire de priore de Bradley et Wilhelmo de 
Cyfrewast. 


CAP. X. 


Suspenditur quandoque warrantia ad tempus propter 
minorem statem, quandoq ppter mortem warranti, & 
quandod ppter casum fortuitum superveniente, & no 
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value. Upon the complaint therefore of the said Á. the 
compensation will be restored to him through a writ, 
Vbueh will be of this character. 


The king to the viscount greeting. We enjoin you  , 16. 

Of recover- 

that you eause to eome before us or our justiciaries at; ing land, if 

Westminster a& such a term Benedictus to answer to ithas been 

Ada, wherefore he has taken compensation of the said A. ibid 

up to the value of so much land with its appurtenances sation. 

in such a vill, which D. in our court before so-and.so 

our justiciaries recovered against the said B. through an 

assise of mortdancester thereupon beld between the 

aforesaid D. and the said B., and whereof the said B. 

vouched the aforesaid A. to warrant towards the afore- 

said D., and who came and warranted to him thatland . 

which his father had given to the said B., but he ought 

not tio have made on that account compensation (as he 

Says), inasmuch as C. the aunt of the aforesaid D., con- 

cerning whose death the aforesaàid D. brought that 

assise, was enfeoffed of the aforesaid land by the pre- 

decessors of the aforesaid B. after the father of the 

aforesaid À. had given that land to the said B. as the 

said À. says. And have there the names of the sum- 

 moners and this writ. Witness &c. And whereupon when 

the said Benedictus had been proved to have received 

such compensation, he shall restore it as unjustly 

received by him. And that it is so may be seen in a 

case in St. Hilary term in the fifteenth year of the 

reign of king Henry in the county of Berkshire, 

concerning the proe of Bradley and Wilhelmus de 

Cyfrewast. 


CHAPTER X. f. 392. 


À warranty is sometimes suspended for a time on 1 
account of minority, and sometimes on account of bid 
death, and sometimes on aecount of a fortuitous sometimes 


accident supervening, and the principal action is 9"5Pended 
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tempus — perimitur sed durat aotio principalis, cüm adhuc durat 

poptera fundamentum, seilicet placitum principale Super quod 

etatem vel construi poterit :edificium, ut si durantibus partibus 

Per, principalibus, petente vz. et tenente, moriatur war- 
rantus. Si autem aliqua partium vel ambe partes 
principales moriantur, sie cadit causa principalis et 
totum fundamentü, et per consequens placitum incidens 
de warrantia. Suspenditur autem warrantia ad tempus 
propter minorem :etatem ipsius warranti in placito 
proprietatis: ut si pater vel mater, vel alius antecessor, 
de aliquo tenemento obiit seysitus ut de feodo, quo 
casu, ille. qui minor est, sive unus sive plures, ante 
plenam :etaté non respondebit, licet petere possit ali- 
quando in causa proprietatis ante plenam statem 
viginti et unius anni, seeundum quod tenementum 
fuerit socagium vel feodum militare, e& cüm warruantia 
propter :zetatem suspendatur, merito debet esse in 
suspenso usque ad plenam «etatem placitum  prinei- 
pale. 


2. Falit tamen istud in casibus tum propter finem 
Mugen faetum in curia domini regis, tum quia antecessor 
proper — minoris non obiit seysitus ut de feodo de re, de qua 
finem fac- . A" à $3 
tum, vel si vocatus est ad warrantum, in dominico nec in servitio, 
antecessor sed forte ad terminum annorum vel ad vitam, vel ut 
hs xn de vadio vel nomine custodie, & hujusmodi: propter 
m m finem factum, quia esto quód A. petat versus B. 
minorre- tantam (terram eum pertineniiis &c. et B. vocet inde 
B det ad warrantum C. qui nolit respódere infra statem, 

quia antecessor suus obiit inde seysitus ut de feodo. 
Si B. proferat eyrographum vel finém faetum in curia 
domini regis inter ipsum & predictum C. vel inter 
eorum antecessores, iunc quamvis idem C. infra statem : 
existat, respondebit ad finem illum, quod de facili 
reprobari non poterit, & peedetur ad judieium de 


warrantizatione, licet ad simplieá ehartam, vel ad 


OF WARRANTY. | 03 


not perempted, but it lasts, when the foundation ja Mund 
Still lasts, to wit, the prineipal plea, upon which may of minority 
be construeted a building, as if, when the principal 97 NEN 
parties, to wit, the claimant and the tenant last, the death. 
warrantor dies. But if any of the parties or both the 
principal parties dies, the principal cause falls and the 

entire foundation, and consequently the incidental plea 
eoncerning the warranty. But a warranty is suspended 

for à time on account of the minority of the warrantor 

himself in a plea of property, as if a father or mother, 

or other ancestor, has died seysed of & tenement as of 

fee, in which ease the minor, whether he be one or 
several, shall not answer before he is of full.age, 
although he may claim sometimes in a cause of property 

before the full age of twenty-one years, according as the 
tenement is & socage tenement or 4 military fee, as 

when a warranty is suspended on account of age, the 
principal plea ought to be deservedly suspended until 

full age. 


This, however, fails in cases, as well on account of a . 2. 
fine having been made in the court of the lord the king, 1555 hov- 
as because the ancestor of the minor has not died seysed sometimes 
as of fee of the estate, concerning which he is vouched to oe, goa 
warrant in domain or in service, but by chance for a having 
term of years or for life, or as for & security or in the or if rs 
name of guardianship and such like: on account of a med un 
fine having been made, because let it be that A. claims has died 
against B. so much land with its appurtenances, &c., and 57sed as 
B. thereupon vouches C. to warrant, who is unwilling to because a 
answer, being under age, because his ancestor died ipn 
seysed of it as of fee. If B. produces a chirograph or a fine. 

a fine made in the court of the lord the king between 
himself and the aforesaid C. or between their ancestors, 
then although the said C. be under age, he shall answer 
tio that fine, whieh cannot well be repudiated, and pro- 
eeedings shall be had to & judgment concerning the 


warranting, although to à simple charter or to homage 


04 DE WARRANTIA. 


homagium, vel servitium infra statem non teneatur 
respondere, sed in hoc casu respectum habebit respon- 
dendi tam de warrantizatione versus B. qm de princi- 
pali placito versus A. 


3. Sed si finis & cyrographü intervenerit, stas ipsius 
Cum minor C. nà . bitur . B "ofas it ad 
warranti- ^ nO expectabitur versus B. qui ipsum vocavit & 
zeverit — warrantü ppter fine illü, quin statim , warrantizet, nó 
propter . bs E " 
finem, non €Xpectata state sua, quia ad fine factü respondebit 


Pista quilibet minor, eisi non esset nisi unius anni, et cüm 
petentiante C. sic warrantizaverit ipsi B. expectabitur setas sua 
etatem. — versus ipsum A. qui petit de placito principali, & 
sic videtur prima facie q in uno et eode placito 
expectatur stas & no expectatur, q quide verü est, 
sed tamen secundum diversos respectus, cüm hic sint 
duo placita, unum vz. principale, q est inter ipsum 


A. & B, & aliud incidens, q est inter B. et C. de 


warrantia. 
me Ite cü minor no teneatur de. aliquo respodere, de 
etur L [1 . 
duod tene. Quo pater vel mater vel alius antecessor obiit seysitus 


atur " ut de feodo in dominico vel in servitio, ante plenam 
spondere : "apu " : 
de qu. setate, pterquàm ad finem factum (ut predictum est), 


. . M 
bed ap videtur à contrario sensu quód respondere debeat tam 
[4] " * . e. * . 
obiit seysi- &d warrantiam, quàm ad principale placitum, de omni- 


isntd* bus de quibus non obiit seysitus ut de feodo mec in 
vice versa. Servitio nec in dominico, sicut, sunt ea de quibus pauló 
gu Rag ante dietum est. Et unde sive placita sint per breve 
. 2 . . . * . r3 e 
d bed de recto, sive assise sicut mortis antecessoris, et alie 
d de hujusmodi in quibus ostendi poterit quod antecessor 
uibus . . . TM 
dpiit seysi. IDinoris, qui vocatus esb ad warrantum, non obiit sey- 
tusut de situs de re petita ut de feodo, nec in dominico nec 
feodo. . eas :- . 
in servitio, ad warrantia respondere tenebitur, & post 
warrantiam ad placitum principale, non obstante minori 


setate. Si aute inde seysitus obiit ut de feodo, in 
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or to service he shall not be bound to answer whilst 
under age, but in this case he shall have regard to 
answer'as well concerning the warranting to B. as con- 
cerning the principal plea towards À. 


But if à fine and à chirograph have intervened, the ^ 8. 
full age of the said C. shall not be awaited as regards "e" P. 


the said B., who has vouched him to warrant on account warranted: 
of that fine, so that he should not warrant immediately, or, fne, he 


without awaiting his full age, because any minor can shall not 
answer to à fine having been made, although he should tj me. 


not be more than one year old; and when C. has so rene " 
warranted to B., his full age shall be awaited as regards under age. 


the said A.,, who claims in the principal plea, and so it 
Seems at first sight that in one and the same plea full 
age 1s awaited and is not awaited, which indeed is true, 
but nevertheless in different respects, since there are 
here two pleas, one, to wit, the principal which is 
between À. and B., and the other incidental, which is 
between B. and C. concerning a warranty. 


Likewise since à minoris not bound toanswer coneern- 4. 
ing any tenement of which his father or mother or other ideriac 
ancestor died seysed as of fee in domain or in service bound to 

: ] answer 
before he is of full age except upon a fine having been (orcerning 
made, as aforesaid, ib, seems in a contrary sense that he tenements ' 


ought to answer as well to the warranty as to the prin- es 


cipal plea, concerning all tenements of which he did not tor did not 


: " . , : ] : die seysed 
die seysed as of fee, neither in service nor in domain, as a, of joe, 


are those tenements of which we have before spoken. 2 dici 
And hence whether they be pleas by & writ of right or reverse he 


assises of mortdancester or others of that kind in which did i 
it can be shown that the ancestor of the minor, who has answer 


been vouched to warrant, did not die seysed of the tonceung 
nements 


estate claumed as of fee, neither in domain nor in ser- of which he 
vice, he will be bound to answer to the warranty, and M OrETM 


after the tvarranty to the principal plea, nótwithstanding 
his minority. But if he died seysed thereof as of fee, in 


Infra, fol. 
421 b. 


Suspendi- 
tur quando: 
que per 
mortem 
watranti. 
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dominico vel in servitio, aliud erit. Et de hac materia 
dicetur plenius infra de exceptionibus, ubi dicitur ad 
qui debet minor respodere, et ad quw non. 


Suspenditur autem quandoq warrantia per mortem 
warranti, ubi scilicet quis vocatus fuerit ad warrantum 
et obierit antequàm  warrantizaverit, vel postqm war- 
ràtizaverit, vel quadoeund, dum tamen ante juditiu et 
loquela terminatam inter ipsum et principalé dominü 
petente. Et quo casu, sive hsres ejus infra cetatem 
fuerit sive non, non ppter hoc cadit loquela, nec ex 


toto erit reincipienda per mortem warranti, cüm semel 


6. 


Siquis duos 


vel plures 
vocaverit 


ad warran- 


tum, ut si 


warrantizaverit, & in se susceperit defensione: et p 
hoc fit quasi tenens, cüm adhue duret fundamentum, 
scilicet petens et tenens, ut supradictum est, inter 
quos vertitur contentio, eb ideo de novo vocetur heres 
ejus &d warrantum, qui obiit. Et q heres vocari 
debeat, pbatur in rotulo de terfi Pasche, anno regni 
regis Henrici decimosexto in comitatu Kane, de Alicia 
de Bendenges. Ad ide facit q habetis de term Trini- 
tatis anno regni regis Henrici octavo in principio 
rotuli. Et g dicitur de herede, observari debet de 
successore, sicut episcopis, abbatibus et prioribus: ut 
de terii Paschse anno regni regis Henrici septimo in 
comitatu Devon de Wilhelm Paynel & abbate de Do- 
neckswell & sio non peribit lis, quamvis pereat in- 
stantia litis. 


Item esto quód quis duos vel plures vocaverit ad 
warrantum, sicut virum & uxorem, verbi gratia: À. 
petit versus B. terram, B. vocat. inde ad warrantum 
C. & D. uxorem ejus, qui veniunt et warrantizant, & 
vocant inde ad warrantü E., & pendente placito war- 
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domain or in service, it will be otherwise. And con- 
cerning this there will be a fuller statement below con- 
cerning exceptions, where it is stated to what things a 
minor ought to answer and to what things not so. 


But the warranty is sometimes suspended through 5. 
the death of the warrantor, where & person has been sra 
vouched to warrant and has died before he has war- sometimes 


ranted, or after he has warranted, provided it be before [9s8h, 
the judgment and the termination of the trial between ofthe 
him and the principal lord claiming. And in which MEIN 
case, whether his heir be under age or not, the trial 
does not on that account fall nor will it have to be 
entirely recommenced through the death of the war- 
rantor, when he has once warranted and has taken upon 
himself the defence, and has thereby become a kind of 
tenant, since the foundation still endures, to wit, the 
claimant and the tenant, as a&bovesaid, between whom 
the contest turns, and therefore let the heir of him who 
bas died be vouched anew to warrant. And that the heir 
. ought to be vouched is proved in the roll of Easter 
term in the sixteenth year of the reign of king Henry 
in the county of Kent, concerning Alicia de Bendenger. 
To the same effect is what you have in Trinity term in 
the eighth year of the reign of king Henry at the com- 
mencement of the roll And what is said of the heir, 
ought to be observed in the case of a successor, as 
bishops, abbots, and priors: as in Easter term in the 
seventh year of king Henry in the county of Devon, 
concerning Wilhelm Paynel and the abbot of Donecks- 
well, and so the suit will not perish, although the in- 
stance of the suit perishes. 


Likewise let it be that & person has vouched two or, im 
more persons to warrant, as a man and his wife, for in- son has 
. . vouched 

stance: À. claims against B. so much land; B. vouches 4, o; 


thereon C. and D. his wife to warrant, who come and more per- 
V , sons to 
warrant, and vouch thereon E. to warrant, and pending yarant, 
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virum et rantie inter eos, moritur C. vir ipsius D. quo casu 

UU" oportebit q D. uxor C. de novo vocet ad warraentum 
ipsum E. & per novum bre, & qui non respondebit 
nisi ad warrantiam sine nova sumonitione: ut de teri 
Pasche anno regis llérici decimosexto in cof Linc., 
de Riehardo de Elings. Sed quid si uterd moriatur 
tam C. quàm D. tunc sumoneatur heredes ipsius D. 
Ité esto q warratus cüm vocatus fuerit ad warrantü 
warratizaverit et amiserit, sed excàbiü no feceriü in 
vita sua, hwres ipsius (sine alio brevi) tenebitur.excá- 
bium facere: ut de teríüi S. Trinitatis aüà regis H. 
octavo, de Hugone de Bailol. 


s Refert tame utrü ex pluribus primus moriatur, ubi 
bbs vig plures suecessivé vocati fuerint ad warrátizandü, de 
ad warran- warranto in  warrantum, et warranüizaverint usq ad 
cewive, ultimü, et ille qui ultimó vocatus fuerit ad warrant, 
refert quis sive warrantizaverit sive no, et sive ad placitum prin- 
Fatu, et Cipale respondet sive no, dum tamé moriatur ante 
in persona judiciü in principali, & quo casu erit placitum war- 
debent rantieée reincipiendum in persona heredis ex nova 
dar sumonitione. Si autem judicium redditum sit, sine 
Mor) nova summonitione et novo brevi erit executio judicii 

f.393. facienda de bonis hzredis, quoad excambium. Si aute 
S ripermuli- ille primus qui warrantizavit moriatur, vel tenens cui 
bus perso. Warrantizatü est, vel illi qui sunt medii, pendente 
ed NUR plaeito warrantie inter ultimos warrantos, et aliquis 

ipsorü emiserit:! fiat esecambiü h:zeredibus ipsius ultimi 
warranti, et illud ide tenenti, si superstes fuerit: si 
aute no, tunc cadit principalis loquela, et. erit de novo 
reincipienda. De  warràtis vero qui medii sunt, si. 


moriantur pendente placito warranti,e inter ultimos 


— 


! * amiserit," MS. Rawl. C. 160. 
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the plea of warranty between them C. the husband ofasforin- 
D. dies; in which case it will be incumbent that D. the Panes ?. 
wife of C. should vouch anew the said E. to warrant his wife. 
vnd by à new writ, and who will not answer except to 

ihe warranty without a new summons: as in Easter 

term in the sixteenth year of king Henry in the county 

of Lincoln, concerning Richard de Elings. But what if 

both die, as well C. as D. ? then let the heirs of the said 

D. be summoned. . Likewise let it be that & warrantor, 

when he has been vouched to warrant, has warranted 

and has lost, but has not made compensation in his life 

time, his heir (without another writ) shall be bound to 

ma&ke compensation, as in Trinity term in the eighth 

year of king Henry, concerning Hugo de Bailol. 


It is of importance whether out of several the first 7. 
dies, where several have been successively vouched to Misi i 
warrant, from warrantor to warrantor,and have war- vouched to 
ranted up to the last, and he who has been last vouched 92755 
to warrant, whether he has warranted or not, and sively, it is 
whether he answers to the principal plea or not, pro- Mp CLP 
vided only he dies before judgment in the principal dies first 
plea, and in which ease the plea of warranty will have hos per- 
to be recommenced in the person of the heir upon a ihr 
new summons. But if judgment has been rendered, Nard 
without & new summons and a new writ, execution of uncut be 
the judgment will have to be made against the goods and one «f 
of the heir, as regards compensation. But if the first e MR 
one who has warranted dies, or the tenant, to whom the sons dies. 
warranty has been made, or those who are intermediate, f ?9* 
pending the plea of warranty between the last war- 
rantors, and one of them has lost, let compensation be . 
made to the heirs of the said last warrantor, and the 
very same to the tenant, if he be surviving ; but if not, 
then the principal trial falls and will have to be recom- 


menced anew. But concerning the warrantors who are 


intermediate, if they die pending the plea of warranty 


between the last warrantors, this is not much to be cared 
a 2 
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warràtos, non est multu curandü, quia eorü heredes 
no versantur nec in lucro nec in damno suo quoad 
escambiü, ex quo ultimó vocatus non respondet ad 
warrantiam, sed bhswres mortui qui vocavit, & qui aliis 
warrantizaret, si plene setatis fuerit sumonitus ad war- 
ratizandü in statu quo pater fuit, et si fuerit infra 
ctatem, expectetur stas. 


8.. Si autó ibi sint plures warranti vocati, qui sunt 
per quasi unus heres de feoffamento antecessorum suorum, 
totum  Qquorü unus fuerit infra statem, ppter retatem suü 
plct"" remanebit placitum warrantite usquo ad mtatem, ac si 
rem »ta- omnes essent infra statem, cum distinctione supra- 
idea dicta. Si auté unus vel plures moriantur, et hreredes 
postsey- habuerint de corpore suo qui sunt infra statem, vel 
UM" — plene statis, tüc sumoneantur h:redes in forma supra- 

dieta, & fiat ut supra. Si aute alios non habuerit 
nisi eohsredes quibus descendit jus defunctorum per 
jus &ecrescendi, iniquum esset et onerosum si pro parte 
illa, d eis de novo accreverit, essent omnes summonedi 
de novo, non allocatis essoniis et dilationibus suis prrze- 
habitis: cüm lites et dilationes potius restringedw sunt 
quam laxande. Igitur non erit de novo sumonitio 
reincipienda, sed teneat peessus seeundü quod inceptus 


est. 


.o9. Item si plures warranti simul vocentur qui sunt 
idee quasi unus heres, tunc refert utrum ptitio facta sit 
vocentur, inter eos vel non: Si aute non, omnes simul nominandi 
hens * sunt et vocandi quasi unum corpus, et nullus sine alio 
respondebit. Si autem partita fuerit, tune refert utrum 
feoffamentum, de quo unus vocatus est ad warrantü, 
factum sit À participe post partitione, vel ante à cómuni 


&ntecessore omniü. Si autem tantü à participe sine 
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for, because their heirs are not concerned neither in their 


gain nor in their loss as regards the compensation, since 
the last vouchee does not answer to the warranty, but 
the heir of thé deceased person who vouched him, and 
who would warrant the others, if he was of full age, and 
was summoned to warrant in the state in which his 
father was, and if he should be under age, let his full 
age be awaited. 


But if there be several warrantors vouched, who are — 8. 
as it were & single heir upon the feoffient of their Erde " 
ancestors, one of whom is under age, the plea of war- shall be 
ranty shall be stayed on account of age until full age, aod t 
just as if all were under age, with the distinction afore- minor age 
said. But if one or more die, and have heirs of their iaa 


. bodies, who are under age or of full age, then let the and after 


heirs be summoned in the form above said, and let it be x 


done as above. But if they have no other heirs but co- 

heirs, to whom the right of the deceased has descended 

by the right of accretion, it would be inequitable and 

onerous if on account of that part which has accrued to 

io them anew they were all to be summoned anew, 
without allowing them essoins and their delays being 
anticipated, since law suits and delays are rather to be 
restrained than relaxed. Therefore à summons will not 

have to be recommenced anew, but let the process hold 
according as it has been commenced. 

Likewise if several warrantors are vouched who are 3. 

as ib were & single heir, then it is of importance whether inii 
& parlition has been made amongst them or not. But are vouch- 
if not, all are to be named and vouched as if one body, single heir. 
and none shall answer without the other. But if there 

has been & partition, then it is of importance whether 

the feoffment, concerning which one has been vouched 

to warranty, has been made by a parcenary after the 


- partition, or before by the eommon ancestor of all. But 


if only by a vnarcenary without the others, let him alone 
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aliis, ipse solus vocetur & respondeat de facto suo 
proprio. Si aute à communi antecessore, tunc omnes 
vocentur: nec expedit tantü unum nominare sed omnes, 
lice& unus posset respondere quód sine participibus ad 
warrantum non teneretur respondere, nisi sumonerentur 
ad warrantizandum cum eo. 


10. Suspenditur autem warrantia ppter dubium eventum 


Suspendi- (le «warranto, ut si duo se gerant pro hrrede, de 
tur war- 


rantia —— quibus ante judicium constare non possit, quis eorum 
RARE sit heres legitimus. Item si mulier habens in utero 
eventum, partum, de quo constare non possit utrum nascatur 
Pn aui vivus vel mortuus, vel cüm sit natus, atrum sit homo 
inutero vel declinet ad monstrum. 


est. 
B Item remanet warrátia in suspenso. si quis vocatus 
Man fuerit ad warrantià qui appellatus sit de vita & mebris, 
vocatus — donec costiterit, utrum se defedere possit vel no de 
appellat? felonia: quia nó magis tenetur respondere ad warràátià 
etmem-  pendeéte accusatione, qm tenetur ad placitü principale, 
MEME quia subsequéte codénatione, omnia dq cum ipso facta 
essent post felonià facta, sunt irritanda et revocáda, 
et etii generatio sua suscepta post feloni& exhzredada, 
& ideo suspendit warrantia donec constiterit, quis ei 
succedere debeat post delictu. 


f.393 *. — Ité ide erit, si warrantus obierit pendente placito 


ss E ,, V"arrantim, donec constiterit ad (m terra sua debeat 


debetesse. TeVerti Si obierit sine h:zerede, cüm talis esse debeat 


dis uta loco hzredis, ut de donationibus factis ante feloniam. 


escheta. Et si talis forte suspensus fuerit pendente warrantia 


OF WARRANTY. |... 108 


be vouched and answer for his own act. But if by the 
common ancestor, then let all be vouched; nor is it 
expedient to name one only, but all, although one only 
may answer that without his coparceners he is not 
bound to answer to the warranty, uuless they be sum- 
moned to warrant together with him. 


But & warranty is suspended on account of à doubt- 10. 
ful event concerning the warrantor, as if two persons si 
hold themselves out to be the heir, concerning whom suspended 


it cannot be established before a judgment, which of 9? "ecount 


of a doubt- 


them is the legitimate heir. Likewise if & woman hav- ful event, 
. o ff . . h b LI hi h 1b on account 
ing an offspring in her womb, concerning which it ;,,.g. 


cannot be established whether it will be born alive or sprivg 


dead, or when it shall be born, whether it shall be a pras x 
human being or shall turn into à monster. womb. 


Likewise the warranty remains in suspense, if à per- i1 
son has been vouched to warranty who is accused of a : 2st 
crime entailing loss of life or of members, until it has has been 
been ascertained whether he can defend himself or not Mosseu 
from the felony ; because he is not more bound to an- a erime 
swer to the warranty during the accusation than to tho [29?96. 
principal plea, because if condemnation follows, all orof mem- 
things, which have been done together with him after 
' the felony has been committed, are to be made void and 
revoked, ànd even his generation, which has sprung up 
üfter the felony, is to be disinherited, and therefore the 
warranty is suspended until it has been ascertained, who 


ought to succeed to him after the offence. 


Likewise i& will be the same, if the warrantor has f. 393 b. 
died pending the plea of warranty, until it has been | 12. 


ascertained to whom that land ought to revert, if he Werrd ! 
had died without an heir, since such a person ought who ought 
; : : : to be in the 
to be in the place of an heir, as concerning donations place of an 
made before a felony. And if such person shall have heir, as in 
Á an escheat, 
been hanged pending the warranty or outlawed, then 
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vel utlagatus, tunc eodé modo reincipiatur loquela, & 
in eodem statu in quo fuit quando tenens primà war- 
rantum vocavit, cüm constiterit cujus eschaeta debeat 
esse hsreditas talis: ut. de itinere W. de Ralegh in 
com Wari, de quodam Wilhelmo filio Roberti. 


13. Videndum est etiam utrü warrantus, qui obiit, tenuit 


dri NN in feodo vel &d vitam tantum, sieut nomine dotis, vel 
rantus — alio modo sicut liberum tenementum, quod post mortem 
qui obiit, :,..: : . 4 ; 

tenuit ig 1Pp3lus warranti reversurum est ad dominum pprietatis. 


feudo vel. Si aute in feodo, fiat ut supradictum est, si aute ad 


ad vÜT. vit &j dominus pprietatis implacitaverit, tune non 
cadit breve nec loquela principalis, sed tantum placitum 
de warrantia, quod in personis hsredum  reincipere 
non potest:. & pcedet placitum principale, ac si tenens 

ab initio warrantü non vocasset. 
14. Poterit etiam quis intrare in warrantià, etsi non 
ios DN vocetur ad warrantum, ad pprii juris tuitionem : ut si 


gratis ad — quis tenuerit. ad vitam suam, sicut mulier nomine 
Taz21UU5 dotis vel alio modo, vel &d terminum terram aliquam 
vocetur ad d post vitam vel terminum reversura esset ad dominü 
uis (aic pprietatis si se in fraudem & exheredationem ipsius 
tionem. — permiserit implacitari ab aliquo, & cüm posset dominum 
pprietatis inde vocare ad warrantü ad defensionem 

suam, hoc omiserit: bene poterit dominus ille pprie- 

tatis, cüm sibi viderit exinde periculum iminere, com- 

parere per se, & si non vocetur, intrare in warrantiam 

ad sui proprii Juris defensionem : cüm melius & utilius 

sit in tempore occurrere, quàm post causam vulneratam 

quzrere remedium, & sie malitiis hominum obviare. 

Quia eüm mulier, vel alius qui tenet ad vitam, sine 


warranto suo placitare vel respondere no possit, statim 
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in the same matter let the trial be recommenced, and 
in the same state in which it was when the tenant first 
. vouched a warrantor, when it has been ascertained 
whose escheat that inheritance ought to be, as in the 
iter of Willam de Ralegh in the county of Warwick, 
concerning a certain Wilhelm the son of Robert. 


It is to be seen whether à warrantor, who has died, 3. 

: held in fee or for life only, as in the name of dower, LAN 
or in any other manner as a free tenement, which after od 
the death of the warrantor is about to revert to the rantor, 
lord of the property. But if he held in fee, let it be Men DR 
done as aforesaid, but if for life and the lord of the in fee or 
property has impleaded, then neither the writ falls nor fer life. 
the principal trial, but only the plea about the war- 

ranty, which cannot recommence in the persons of the 

heirs; and the principal plea shall proceed as if the 

tenant from the commencement had not vouched a 
warrantor. 


À. person may also enter into & warranty, although 14. 
he be not vouehed to warranty, for the protection of me 
his own right ; as if & person holds for his own life, gratuitous- 
as & woman in the name of dower, or in some other 2 
manner, or for & term a certain land, which after his if he be 
life or after the term is to revert to the lord of the i ote 
property, if he has allowed himself to be impleaded by pod 
some one in order to defraud and disinherit himself, right. 
and when he might thereupon vouch the lord of the 
property to warrant in his defence, he has omitted this: 
the lord of that property may well, when he sees danger 
to himself imminent, appear of himself, and if he be not 
vouched, enter into a warranty for the: defence of his 
own right, since it is better and more useful to oppose 
in time, than to seek a remedy after the cause has been 
wounded, and so to meet the malice of mankind. Be- 
cause when a woman or another person, who holds for 
life, cannot plead or answer without her warrantor 
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cüm implacitata fuerit de aliquo ad dote suam pti- 
nente, q in corpore vel in jure cósistat, vocare debet 
warrantü suü: ut de term S. H. & P. anno regis H. 
iv. cirea fine, & si hoc in fraudem omiserit, vel forte 
defaltam facere voluerit, ille cujus interest intret in 
warrantiam etiam si non vocatus. Si aute, cüm war- 
rantus vocatus fuerit, defaltam fecerit, petens recupera- 
bit rem petitam, et tenens escambiü. Si auté tenens, 
& warrantus non, tunc amittit tenens, &.escambium 
non habebit. 


CaP. XI. 


TUN Cum autem warrantus de warrantia defendere se 


rantusse nOn possit, quin per judicium warrantizat, vel si gratis 
de war- : HOC . à 

Sans dac hoc fecerit, tunc reincipiet petens placitum suum prin 
fendere — cipale versus ipsum qui warrantizavit, & proponat 
Sa ck 5 eod& modo intentionem suam versus ipsum warrantum, 


f.894. Sicut proposuit versus ipsum principalem tenentem, & 
gratis vel. dicat sic, q injustó intrat in warrantiam, quia terra, 
dur vel res de qua agitur, es& jus suum, quia talis ante- 
reincipiet cessor suus inde obiit seysitus ut de feodo & jure, 
Principals & sic per omnia sicut versus ipsum principale tenenté, 
plaetum — & sic incipit placitum esse inter petentem et warran- 


Versus war- . [3] . uL] . 
Rm: tum, & sie tenens et alii warranti medii quibus war- 


sieut fecit rantizatum est remaneant in pace, donec constiterit 
versus . JUD 
tenentem, QUid aetum sit inter petentem & warrantum: & quo 


et bri) casu bene poterit warrantus warrantum ulteriüs vocare, 
modo pro- , H . 
ponat in» Si warrantum habuerit, unum vel plures, simul vel 


tentionem. 
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immediately when she has been impleaded concerning 
something, which pertains to her dower, and which 
consists either in substance or in right, she ought to 
vouch her warrantor : as in St. Hilary term and 1n Easter 
term in the fourth year of king Henry about the end, 
and if she has omitted this fraudulently or by chance 
has wilfully made default, le& him, who is interested, 
enter forthwith into a warranty, even if he be not 
vouehed. But 1f, when he has been vouched as a war- 
rantor, he has made default, the claimant shall recover . 
the thing claimed, and the tenant shall have compen- 
sation. But if the tenant has made default, and the 
warrantor not, then the tenant loses and shall not have 
compensation. 


CHAPTER XI. 


But when the warràntor cannot defend himselffrom 1. " 
& warranty, but that he must through a judgment war- BU 


rant, or if he has so done gratuitously, then let the epi A. 
claimant recommence his principal plea against him self from a 


who has warranted, and let him propound in the same 2 


: h 
manner his declaration against the warrantor himself, wards 
as he has propounded it against the principal tenant, f. 394. 
and let him say thus, that he enters unjustly into a and 

ough a 
warranty, because the land or the thing which is in judgment 
question is his right, because so-and-so his ancestor WE 
died seysed of it as of fee and of right, and so through. then jet 
out as against the said principal tenant, and so the ru: epe 
plea commences to be between the claimant and the mence the 


tenant, and so let the tenant and the other intermediate Deu E 


warrantors, to whom a warranty has been made, remain sgainst the 
varrantor, 
in peace, until it has been ascertained what has been ss he did 


settled between the claimant and the warrantor, and sgainst the 
tenant, and 

in which case the warrantor may well call a further let him in 

warrantor,if he has & warrantor, one or more, together the ex unS 


or suecessively, and in which ease, if the warrantor 
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successivo: & quo casu, si warrantus sumoniri debeat, 
nulla fiat mentio in sumonitione de tenente nec 
de warrantis medis, quibus warrantizatum est, sed 
dicatur. 


Rex vicecomiti salute. Suimoneas per bonos sum- 


2, 
Siillequi monitores À. q sit coram justitiariis &c. ad warranti- 
warranti- e31e0 e. . . . 
zaverit zandum B., scilicet. warranto qui ultimó warrantizavit, 


ulterius tantam terram, &c. qm C. in curia nostra coram jus- 


vocat war 
ratum,  ticiariis &c. clamat ut jus suü versus ipsum B. & 


trf unde B. in eadem curia &e. vocavit ipsum A. ad 
breve po. W&rrantum versus ipsum C.: & qualiter ulterius de 
auxilioSU9. warrants git procedendum, si vocati fuerint, satis 


perpendi poterit ex pmissis. 


3. Item esto quód ille, qui vocatus est ad warrantum, 

Si ileq"Ui non tenuit rem petitam nisi ad vitam suam, & ante- 
warrantum Quam warrantizaverit moriatur, & terra reverti debeat 
non tenuit : 
niaq — 84 dominü pprietatis qui petit, non cadit breve prin 
vitam, cipale, nec warrantia, sed reincipiat placitum warrantic 
quando . e. e. . . " 
feoffavit, «c 1I persona hreredis, si ille qui ad vitam tenuit feoffa 
mortuo eo vit in feodo. Si autem ad vitam suam, tunc cadit 
d" vocatus o ninà warrantia & tenebit placitum principale. Si 
aute ad vitam tenentis, tune tenebit warraátia: & de 


hac materia supra de donationibus. 


4. Cüm aute ille qui ultimó warrantizavit, warrantü 


Mine ieeg ulteriüs vocare voluerit vel non possit, tüc aut statim 


[| 


rats —— defendit jus ipsius petentis & seysinam & totum p. 


ulteri 
arn CE pus liberi hominis sui, e& per duellum, vel ponat 


vocare | $e in magnam assisam, vel rem petitam recognoscit 


noluent, . 
tune statim Detentài cum voluntate tenentis, nisi exceptiones habeat 


Wis contra petentem quas pponat, Et sunt exceptiones 
en- — . 
Ui comunes quo competunt tam tenenti quàm warranto, 


eü quas ipse warrantus proponat si voluerit. Sunt 


etiam quadamexe eptiones d copetunt tantum tenenti 


—— 


1 * noluerit * MS: Rawl. C. 160. 
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ought to be summoned, let no mention. be made in the propound 
summons concerning the tenant nor .concerning the m 
intermediate warrantors, to whom a warranty has been 

made, but let it be said : 


The king to the viscount greeting. Summon by good a 
summoners ÀÁ. that he present himself before justiciaries LM 
&c. to warrant to B., to wit, the warrantor who has last ranted, 
warranted, so much land &c. which C. in our court before e " 
justiciaries &c. claims as his right against the said B. and warrantor, 
whereon B. in our said court &e. has vouched the said dU 
À. io warrant against the said C.: and in what manner kind be 
further proceedings are to be had concerning the war- jp» 4 io 
 rantors, if they be vouched, may be sufficiently under- "E nid of 


. court. 
stood from the premises. 


Likewise let jit be, that he who 1s vouched to warrant 3 


did not hold the land claimed except for his life, and he » ias 


. dies before he has warranted, and ihe land ought to re- to warrant, 
vert to the lord of the property who claims it, the prin- old eaosni 
cipal writ does not fall, nor the warranty, but the plea of for life 
warranty should recommence in the person of the heir, ne. 
if he who held for life, has enfeoffed it in fee. But if for 1nd he who 
his own life, then the warranty fails altogether and the m ded 
principal plea shall hold. But if for the life of the 

tenant, then the warranty shall hold ; and on this matter 


we have spoken above concerning donations. 


But when he, who has last warranted, is unwilling or — 4. 
is unable to: vouch further a warrantor, then he either j^»en the 
forthwith contests the right of the claimant himself, and zantor has 
his seysine and the whole by the body of his free man p^. "ned 
and by a duel, or let him put himself on 4 great assise, further a 
or he acknowledges the thing claimed to belong to the pendet o 
claimant with the consent of the tenant, unless he has him contest 
exceptions against the claimant which he may propound. ent 
And there are common exceptions, which are appropriate a : 
to the tenant as well as to the warrantor, and which the ) 
warrantor may propound,if he will For there are some 


exceptions which are appropriate only to the claimant 
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et non warranto, quas quidem non pponat warrantus, 
& e contrario, quia etsi aliquando cópelat exceptio 
contra aliquem, non pertinet ad omnes qui illam pro- 
ponant, nisi ad ipsum tantum cujus interest. Et unde 
videtur, quód ad illum cui warrantizavit non cópetant 
exceptiones, quz proposite fuerint à principali tenente, 
& per judicium cassatw, vel quibus ipse tenens tacite 
renuntiavit, vocando warrantum scilicet. antequam illas 
pponeret, sicut contra breve de errore & hujusmodi, 
si ita sib quód tacita renuntiatio tenentis principalis 
nocere possit warranto. 


f. 394 b. CAP. XII. 


l. Proposita autem intentione petentis (ut pdictum est) 
3 doni si warr&àtus visum petat, denegabitur ei: quia &ut scit 
contra war- &ut scire debet qm terram tenenti suo warrantizavit, 
Tantum, eb de qua tra homagiü ceperit & servitiü. Si excipiat 
vsum  & dicat q totam. tram petitam no teneat, de qua 
ain vocatus est ad  warrantü, no valebit ei quia non 
ture. —— tenetur ei ad majus escambiü. Et visu ei denegato, 
si dieat q totam terram illam petitam no teneat, de 
qua vocatus est ad  warrantum, sive tenens primó 
illam pposuerit sive non, & licet tota warrantizare 
debeat, quamvis tenens totam no teneat, tale excep- 
tionem pponendo nó audietur, cüm ad inajus es- 
cambium nou teneatur principali tenenti, quàm ipse 
tenens tune tenuerit, quando warrantus per judiciü 
amisit, licet ista exceptio ab initio competeret ipsi 

tenenti contra petenté. 
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and not to the warrantor, which indeed the warrantor 
should not propound, and on the contrary, because al- 
though an excepüion is sometimes appropriate as against 
& person, it does not pertain to all persons to propound 
it, except only to him who has an interest in the case. 
And hence it seems that exceptions are not appropriate 
to him who has warranted, which have been propounded 
by the principal tenant and which have been overruled 
by a judgment, or which the tenant himself has tacitly 
renounced, by vouching à warrantor before he has pro- 
pounded them, as against the writ on the ground of error 
or such like, if 1t be so that the tacit renunciation of the 
principal tenant can be prejudicial to à warrantor. 


CHAPTER XII. f. 394 b. 


But upon the declaration of the claimant having been — 1. 
propounded (as said above), if the warrantor claims & me 
view, it shall be denied to him, because he either knows having 
or he ought to know what land he has warranted to his posnded . 
tenant, and of what land he has received homage and against a 
service. lf he should except, and say that he does not;pp. add 
hold all the land claimed, concerning which he is vouched claims a 
to warrant, it will not avail him, because he is not bound Mu 
to make him a greater compensation. And upon a view eR d 
having been denied to him, if he should say that he does ' 
not hold all that land claimed, concerning which he is 
vouched to warrant, whether the tenant has at first pro- 
pounded it or not, and although he ought to warrant the 
whole, although the tenant:does not hold the whole, con- 
cerning which he is vouched to warrant, he shall not be 
heard inpropounding such an exception, since he is not 
bound to & greater compensation towards the principal 
tenant, than the tenant himself held at the time when 
the warrantor lost by & judgment, although that excep- 
tion from the commencement was available for the tenant 
himself against the claimant, 
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ai n Si aute sint exceptiones vel defensiones, d copetant 
ranto com- lpsi warranto, & Qj prius no copetierunt ipsi principali 
Es n tenenti, tunc illas pponat warrantus, ut si finis in 
que primo Curia düi regis et cyrographum factum fuit inter ipsum 
petierit - warrantum et petente, vel eoru antecessores, per quem 
prineipali finem ipse petens vel ejus antecessores remiserunt, vel 
MIepOUdtuÉ quietü clamaverüt ipsi warranto, vel ejus antecessori- 
illa incon- bus totü jus suü q habuit in íra illa petita, vel si 
Wnen- — antecessores petetis, vel ipse petens feloniam vel quid 
tale fecit, ppter g terra illa fuit eschaeta ipsius war- 
ranti vel antecessorum suorum. ltem si recognitio, & 
redditio, donatio vel venditio, cum warrantia expressa, 
vel p homagio & servitio intervenit, vel si forte ante- 
cessores ipsius petentis terram illam amiserint versus 
warrantü per judicii, vel per magnà assisam vel per 
duellum vel ejus hzredes. Et plures possunt esse 
hujusmodi exceptiones warranto copetentes, d non 
competunt principali tenenti, & unde cüm  warrantus 
per hujusmodi exceptiones vel per duellum vel p 
magnà assisam, vocantem legitime defenderit, retinebit 


tenens seysinam suam, & petens in misericordia rema- 


nebit. 
Si nulla sit Cap, XIII. 
exceptio : . I 
veldefen. — Si autem non sib exceptio, nec defensio, sicut duel- 
sio de TA à : 
TN lum vel magna assisà per quam possit warrantus 


rehabendo, tenentem suum defendere, secundum quod inferius 
eteum ,, Uicetur, amittet tenens terram petitam, & warrantus 
tenentem ei tenebitur ad escambium, quatenus habuerit de 


suum V - hereditate ejus, ratione eujus vocatus fuerit ad war- 


non possit. rantum. 


OF WARRANTY. 113 


But if there be exceptions and defences which are 2. 
available for the warrantor himself, and which were not vind 
previously available for the principal tenant himself, let is available 
the warrantor then propound them, as if a fine in the dio 
court of the king and a chirograph has been made bo- which may 
tween the said warrantor and the claimant, or between s 
their ancestors, by which fine the said claimant or his win rie 
ancestors have remitted or quit-claimed to the said war- mo rins | 
rantor or to his ancestors all his right, which he had in paltenent, 
the land claimed, or if the ancestors of the claimant or propoun- 
the claimant himself has committed a felony or some- dco 
thing of the kind, on account whereof that land has 
been an escheat of the said warrantor or of his ancestors. 
Likewise if & recognition and surrender, a donation or a 
sale with an express warranty or for homage and ser- 
vice has intervened, or if by chance the ancestors of the. 
said claimant have lost that land to the warrantor through 
& judgment, or through a great assise or through a duel, 
or to his heirs; and there may be several exceptions of 
this kind available for the warrantor, which are not 
available for the principal tenant, and hence when the 
warrantor by exceptions of this kind or by a duelor by 
a, great assise has legitimately defended the voucher, the 
tenant will retain his seysine and the claimant will be 


liable to be amerced. 


1l. 
CRAPTER XIII. If there be 


no excep- 
But if there be no exception nor defence, as à duel or tion or 


a great assise, through which a warrantor may defend ent T 


his tenant, according to what will be said below, the 6ovEHnE 
tenant shall lose the land claimed, and the warrantor Qon and 


shall be bound to him to make compensation, as far as when the 


warrantor 
he may have land of the inheritance of the person, by ;annot 
reason of whom he has been vouched as & warrantor. ism his 


R 2657. H 
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2. Non enim tenetur quis factum patris, vel maris, 
mcg vel alterius antecessoris (cujus hsres ipse fuerit) war- 
factum — rantizare, vel eseambium facere de suo perquisito. It& 
paru, nec de hereditate matris warrantizare debeat quis, 


zare vel vel escambium facere de hzreditate patris, vel &con- 
pod verso de haereditate patris warrantizare debet quis, vel 
hereditate escambium facere de hsereditate matris. Ut de itinere 
odis id episcopi Dunholiüi & M. de P. in coii Eborum anno 
f.395. regis H. iii cireà medium rotuli. Et quod donum 
patris warrantizare debeat de h:sreditate patris, inve- 

niri poterit in eodem rotulo de eodem itinere, de 
Wilhelmo de Vavasour: ubi hszres satis habuit ad 
warrantizandum de hsreditate patris Si aute no 

habeat unde totum, sed partem, fiat excambium qua- 

tenus fieri possit, & de residuo expectet tenens tempora . 

meliora. Si aute nihil, non erit omninóÓ absolvendus 

de escambio, dum tamen sit aliquid q ei accidere possit 

de hsreditate ejus, ratione cujus vocatus fuerit ad 


warrantum. 


208. Ité quamvis quis teneatur ad warrantiam, ad escam- 
5i varL- bium tamen non tenetur ratione rei quam tenet, licet 


de domino ei hsereditarie descendat, ut si teneat de diio rege in 
wPein. Capite per servitium quod dividi no potest, ut per 
tiam. serjeantiam, ne dominus rex cogatur servitium suum 

& officium servientis recipere per particulas, cüm par- 
tieularis solutio multa habet incomoda, & à revocari 
& coadjuvari debet si fuerit dispersa, nisi ita sit q 
ille, qui serjeantiam vel ejus partem alienaverit, tantum 
retinuerit q sufficere possit ad plenum servitium. Et 


q dietum est de serjeantia, dici poterit de aliis feodis 
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For à person is not bound to warrant the act of his ^ 2. 
father or of his mother or any other ancestor (whose S dn 
heir he may be) or to. make compensation from his own bound to 
acquired property. Likewise he is not bound to warrant Mosis 
for the inheritance of his mother, or to make compensa- his father, 

r to make 
iion from the inheritance of his father, or conversely o» compensa- 
warrant forthe inheritance of his father and to make tion from. 
compensation from the inheritance of his mother, as in tance of 
the iter of the bishop of Durham and Martin de Pates- Pis mr 
hull in the county of York, in the third year of king Contes. 
Henry, about the middle of the roll. And that he ought  f.895. 
to warrant the donation of his father from the inheri- 
tance of his father, may be found in the same roll of the 
same iter concerning Wilhelmus de Vavasour, where the 
heir had enough to warrant for the inheritance of his 
father. But if he have not wherefrom to warrant for the 
whole, but only for a part, let there be compensation as 
far as 16 can be made, and for the residue let the tenant 
await better times. Butif he should have nothing, he will 
not however have to be altogether absolved from com- 
pensation, provided however there be something which 
may descend to him from the inheritance of the person, 


in respect of whom he has been vouched to warrant. 


Likewise although & person may be bound to a war- 


8. 
. » Q4 d£ the war. 
ranty, he is not however bound to make compensation ,,,,,;. 


jn respect of that which he holds, although it may de- holds from 


' scend to him by inheritance, as if he should hold of the T6174 


the king 
king in chief by a service, whieh cannot be divided, as by s ver- 


by serjeanty, les& the king should be obliged to receive "^ 
the service or the duty of the person serving by parts, 
when the performance of it in parts would be incon- 
venient, and which ought to be revoked and united 
together if it has been dispersed, unless it so be that 
he, who has alienated the serjeanty or & part of it, has 
retained so much as may be sufficient for a complete 
service. And what has been said of serjeanty, may be 
said of other feuds which are held in chief of the crown. 
H 2 
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qui tenentur de domino rege in capite. Si autem 
de excambio fieri debet extensio & estimatio, estimari 
debet res qus admittitur in eo statu, in quo fuit 
quando primó data fuit. Item nec si ille, qui war- 
rantum vocavit, aliquid adjecit de alterius feodo, no 
enim admittitur melioratio tenentis qui amisit: ut si 
post feoffamentum suü ipse vel antecessores sui ibi 
ampla construxerit sedificia, sicut castra, parcos vel 
vivaria. Et si plures sint warranti qui amiserint, 
quilibet contribuat ad escambiü p portione virili, & fiat 
excambiü & extensio per hoc breve. 


224. Rex vie. salutem. Scias q cüm À. in curia nia &c. 
SideS* peteret versus B. tantam terram eum perti &c. ut 
fieri debet supra. Idem PB. venit in eade curia & vocavit inde 
extensio. dae . T " , . 

ad warratum C. eb qui venit in eade curia et ei war- 
rantizavit, eb postea p judicium ejusde curis nostre 
terram illam amisit versus pdietum A. j quidé per 
rationabilem extensione inde factam p peeptum nostrum . 
in coii tali, valet per annü x. t. Et ideó tibi peipi- 
mus q de terra ipsius C. in comitatu tuo eidem B. in 
excambium pdictee terrm sine dilatione habere facias 
et assignari x. libratas terre p visum legaliü hominü 
de comitatu tuo, & per rationabile extensione, et quid 
et ubi et p quas plieulas terram illam ei assignaveris, 
nobis scire facias per literas tuas sigillatas, et per 
duos ex illis, p quorü sacramentum extensio illa et 
assignatio facta fuit, & habeas ibi hoc breve et nomina 
eorum per quorü &e. Teste &c. Et si causetur ex- 
tensio, fiat sicut alibi de extensionibus. 


5. Poterit etiam quis in casu habere ipsam rem prin 


Casus, ubi ,; "s . "eg : ; : 
quis habero cipalem, & nihilominus escambiü, verbi gratia. Do 


possitip. minus capitalis, cü in possessione fuerit alicujus tre 
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But if there ought to be an extent and an estimate of 
the compensation, the estate which is admitted ought to 
be estimated in that state, in which it was when it was 
firsU given. Likewise neither if he who has vouched a . 
warrantor has added anything from another person's 
feud, for the amelioration of the tenant who has lost is 
not admitted; as if after his own enfeoffment he or his 
ancestors have built there ample edifices, such as castles, 
parks, or fish ponds.  Ànd if there be several warrantors 
who have lost, let each contribute & portion for his own 
share towards the compensation, and let there be made 
& compensation and an extent through a writ of this 
kind. 


The king to the viscount greeting. Know thou that E 
when À. in our court, &c., claimed against B. so much jengion 
land with its appurtenances, &c., as above, the said B, should be 
came into our said court and vouched thereon C. to war- semine iba 
rant, and who came into our said court and warranted to du ERO 
him, and afterwards by a judgment of the said court lost — ' 
that land to the said AÀ., which indeed by & reasonable 
extent made thereof through our precept in our county 
is worth forty pounds by the year. And therefore we 
enjoin you that from the land of the said C. in your 
county you cause compensation for the aforesaid land 
to be made without delay to the said B., and ten pounds 
worth of land to be assigned to him by the view of loyal 
men of your county, and by a reasonable extent, and 
what and where and by what parts you will have assigned 
that land to him cause us to know by your sealed letters 
and by two of those persons, by whose oath that extent 
and assignment has been made, and have there this writ 
and the name of those by whose oath, &c. — Witness, &c. 

And if the extent be called in question, let it be done as 
in other extents. 


ÀÁ. person may also in a case have the principal estate , 5. 
[jJ . rJ CAS 
itself and nevertheless compensation, as for instance : where a 
À. chief lord, when he is in possession of & certain land Person - 
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sam rem ratione custodie de duobus fratribus, feoffat postnatü 
lenet^ de eadé terra, primogenitus pfert assisam mortis sup 
nihilo- ^ fratre postnatum, & ipse vocat ad warrantum capitale 
Baubiug. dominum, & cüm ipse warrantizaverit recuperet ante- 
natus seysinam versus eum, & ipse dominus capitalis 
facit postnato excambium, mortuo autem antenato sine 
herede de se seysiat dominus capitalis terram in 
manü suam, frater postnatus petit illa versus eum per 
assisam mortis antecessoris de morte fratris sui, objicit 
f.395b. ei dominus suus capitalis q non potest petere terram, 
cüm inde habeat excambiü: revera poterit diversis 
respectibus, terram in dominico ppter descensum, & 
escambium siniliter retinere ppter feoffamentum, & sic 


utrumq, tamen ex diversis causis. 


Car. XIV. 


m Dictum est de illis qui warrantum vocant per auxi- 
rn ,lium eurim infra regnum, & ubi dominus rex distrie- 
vocaverit, tionem habeat, ut vocatus veniat ad warrantizandum. 
J'exta Nunc autem dicendum si tenens warrantum vocaverit, 


regnum,et qui sib manens extíra regnum, & nihil habuerit in 
nibil, habu- vno Angiie per quod distringatur, e& tune refert si 
regno per extra regnum, is rex habuerit potestate vel non ad 
ou distringendum talem, quód si nullam, sicut in potestate 
sit. regis Francie, vel Alemanis, vel hujusmodi, licet 
.  a&uxilium tenenti concedatur, non valebit: sed oportebit 
tenentem talem pducere si voluerit, quia auxilium non 

habebit, alioquin in defaltam remanebit, debet etiam 

illos pducere sine auxilio curie, quos habuerit sub 
potestate sua, quamvis infra regnum manentes sint, 


& sub regis coercione, sicut uxore ppriam, & liberos 


| 
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by reason of the wardship of two brothers, enfeoffs may have 
the after-born of the said land, the elder-born brings an Een pns 
assise of mortdancester against his after-born brother, itself and 
and vouches the chief lord to warrant, and when he has vilis 
warranted let the elder-born recover the seysine against pensation. 
him, and let the lord himself make compensation to the 
after-born, but upon the death of the elder-born without 

an heir of his body, the chief lord seizes the land into 

his own hand, the after-born brother claims that land 
against him by au assise of mortdancester upon the 

death of his brother, the chief lord objects to him that f.395 b. 
he cannot claim the land, since he has compensation for 

it: in truth he can claim the land in different respects, in 
domain on aecount of the descent, and in like manner 

retain the compensation on account of the enfeoffment, 


and so both, nevertheless for different causes. 


CHAPTER XIV. 


We have spoken of those who vouch à warrantor by ,, t... 
the aid of the court within the kingdom, and where the in vodslé 
lord the king has a distraint, that the vouchee may come SIS 
to warrant. Now however we must speak if a tenant is s resident 
has vouched a warrantor, who is resident out of the putefthe 
kingdom, and has nothing in the kingdom of En gland xu 
through which he may be distrained, and then it is of the ki 
importance, if he be out of the kingdom, if the king has dom which 
power or not to distrain such a person, but if he has (95 be dis 
none, as being in the power of the king of France or of 
Germany or such like, although aid be granted to the 
tenant, it will not avail; but it will be incumbent upon 
the tenant to produce such person, if he wishes, because 
he will not have aid, otherwise he will remain in default, 
he ought also to produce without the aid of the court 
those whom he has under his power, although they may 
be resident within the kingdom, and under the coercion 


of the king, as his own wife and his own children and 
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pprios & alios quibus possit imperare. Esto etiam q 
eüm tenens implacitatus fuerit in Anglia, warrantü 
vocaverit qui manens sit in Hybernia, vel in Wallia, 
sub potestate regis, & ubi brevia sua currunt, et hoc 
per auxilium curie. Videtur q ei dari debet auxi- 
lium, et placitum principale in suspenso manere, & 
sine die, quousq in. Hybernia! diseussum fuerit de 
placito warrantice, et q tenens sequatur placitum de 
warrantia, vel q per defaltam amittat, & fiat breve 
düi regis justiciariis suis in Hibernia in hace forma. 


2. Rex dilecto & fideli suo tali justice. Hybernie? 
Brevesi salute, Scias q eüm A. in euria nostra coram justici- 
implacita- m . A 
tus in ariis nostris apud Westm peteret versus B. tantam 
Anglia  terr& &c. ut jus suum, idem B. venit in eadem curia 
warrantum P: : i 
vocaverit, nostra &c. et dixit g terram illam tenuit de dono C. 
dU nhe vel alieujus antecessoris ipsius C. eujus heres ipse C. 
nia. est per chartam suam quam obtulit & ibi ostendit, & 

vocavit inde ad  warrantum predictum C. versus 
eundem À. per auxilium : ejusdem curie nostre, & 
quia idem C. manens sit in Hybernia! sub potestate 
nostra, et nullam terram habet in Anglia ubi sumoniri 


possit & distringi, vobis mandamus quód summoniri 


faciatis predictum C. certis die & loco secundum quod. 


videritis expedire, ad  warrantizandum predicto B. 
predictam terram, vel ad ostendendum quare war- 
rantizare non debeat, & recordü illius loquele de pre- 
dicta warrantia, secundum quod coram vobis deducta 
fuerit, nobis sine dilatione scire faciatis per literas 
vestras sigillatas, & remittatis nobis breve istud simul 
cum recordo. Et si predictus C. warrantizare debeat, 
detis ei diem coram nobis ad audiendum reeordum et 
judicium suum de warrantia predicta, & ad respon- 
dendum eidem A. in placito principali. T. &c. 


! * Hibernis," MS. Rawl. C. 160. | ?**'*Hibernie," MS. id. 
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others whom he can eommand. Let it be also that 
. when the tenant has been impleaded in England, he has 
called à warrantor who is resident in Ireland or in 
Wales under the power of the king and where his writs 
run, and this by the aid of the court. It seems that aid 
ought to be given to him, and the principal plea ought 
to remain in suspense, and without a day, until it has 
been discussed in Ireland concerning the plea of war- 
ranty, and that the tenant should follow up the plea of 
warranty, or that he should lose by default, and let a 
writ of the lord the king issue to his justiciaries in 
Ireland in this form. 


The king to his beloved and faithful so-and-so, justi- o 
ciary of Ireland, greeting. Know that when A. in our, d 
courb before our justiciarjies at Westminster has claimed ímpleaded 
against B. so much land &c. as his right, the said B. came I2 Pngland 
into our court &c. and said that he held that land from ed a war- 


the gift of C. or some ancestor of the said C. whose heir desde 
C. is, by his charter which he produced and there ex- lreland. 
hibited, and he vouched thereon to warrant the aforesaid 

C. against the said A. through the aid of our said court, 

and because the said C. is resident in Ireland under our 
power, and has no land in England where he can be sum- 
moned and distrained, we command you that you cause 

io be summoned the aforesaid C. on a certain day and at 

à certain place according as you shall see it to be ex- 
pedient, to warrant to the aforesaid B. the aforesaid land, 

or to show wherefore he ought not to warrant, and cause 

us to know by your sealed letters without delay à record 

of the trial concerning the said warranty, according as it 

has been brought before you, and remit to us this writ at 

the same time with the record. And if the aforesaid C. 

ought to warrant, give him & day before us to hear the 
record and his judgment concerning the aforesaid war- 

ranty and to make answer to the said À. in the principal 

plea — Witness &c. 
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f. 396. Et quo casu si C. in Angliam no venerit, nec 
si wi. tenente suü defenderit versus A., À. recuperet terram 
rantus non petitam versus B., & B. de terra ipsius C. in Hybernia! 
nenen? habebit escambiü ad valentià. Sed si cüm C. venerit 
suum war. in Ánglià & defenderit B. versus A., B. tenebit in 
T pace, & C. quietus erit de escambio. Sed esto quód 

cüm C.in Anglia warrantizaverit forte warrantü voca- 
verit in Hybernia? & qui nihil habet in Anglia per 
q distringi possit, tunc fiat breve eodem modo quo 
supra, et q contineat totum recordum cum utrad war- 
rantia, et sic in infinitum. 


..4 . Et viee versa fiat de Hybernia? in Anglia, nisi sit 
SÍ implaci- qui dieat q imediaté distringi debet warrantus, q veniat 


tatus in 

Hibernia in Angliam ad warrantizandü cum suis dilationibus. 
warrantum . . . . . P" 
VoGAVEHC. Sed si sit. aliqua libertas ubi non currat breve diii 


qui manens regis, mandetur eode modo dio libertatis, u& przedictum 

sit 1n JEN " . . 

est, vel distringatur q faciat eum venire ad warranti- 

zandü p terras suas, infra libertate vel extra no refert, 

quia rex qui libertate dat, potestate regiam servituti 

non supponit, quamvis illam de gratia in parte 
restringat. 


Cap. XV. 


uu" Item cüm ille qui ad warrantum vocatus est con- 
SM o. tendere velit de warrantia, & ille qui vocavit chartam 
tenderit de pfera& p se in judicio, et contra qué exceptum sit, q 
unb minus sufficiens sit vel falsa, oportebit eum qui pfert 


D chartam docere illam esse sufficientem & veram. Ut 
éeaiumniata, . " . . - 
etpetensse 8À SCripture et signo contradicatur, & defendatur donü 


posuerit  jllud, & ille qui chartam pfert dicat esse donum rite 


Super . . 
pitis et factum, & chartam esse validam, et inde ponat se 


aP— a — € —— s ^— —— — d — 


l«Hibernia, MS. Rawl, C. 160, | «de Hibernie," MS. id. — . 
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Ánd in which case if C. has not, come to England nor  f.896. 
has defended his tenant against A.,let A. recover the land |... 9. 
claimed against B., and B. shall have an equivalent com- rantor has 
pensation from the land of C. in Ireland. But if when P9. e9me 
C. has come into England and has defended B. against not war- 
A. B. shall hold in peace and C. shall be acquitted of "92ied. 
compensation. But let it be that when C. has come 
into England, he has by chance vouched a warrantor in 
Ireland, and who has nothing by which he can be dis- 
trained, then let à writ issue in the same manner as 
above, and which shall contain the entire record with 
each warranty, and so to infinity. — 

And conversely let it be done from Ireland to England, : 4. 
unless there be some one who says that the warrantor 2d D 
ought to be forthwith distrained that he should come piede: d 
into England to warrant with his delays. But if there vouched à 
be any franchise, where the writ of the king does not "rente, 
run, let it be commanded in the same manner to the lord sident in 
of that franchise, as aforesaid, or let him be distrained England. 
that he may cause him to come to warrant through his 
own lands, whether within the franchise or without it 
does not matter, because the king, who grants the fran- 
chise does not subject the royal power to a servitude, 


although he restricts it partially of grace. 


CHAPTER XV. 


Likewise when he who is vouched to warrant . desires da 
to dispute & warranty, and he who has vouched him abd du 
produces a charter on his behalf in judgment, and against putes a 
whom an exception is taken that itis insufficient or false, "Aron. 
it will be incumbent upon him who produces the charter ter is pro- 


to show that it is sufficient and true. As if the writing xeu 


and signature be contradicted and the gift be denied, Hnpeaen ete 
and he wlo produces the charter says that the gift has xin 
been rightly made and that the charter is valid, and has put 


thereon puts himself upon the country and upon the Teil 
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tesi sup patriam é& super testes in charta nominatos. Et 

nominatos. tunc fiat inde inquisitio & per tale breve. Rex vic. 
salutem, suiioneas per bonos sumonitores À. B. C. 
testes in charta nominatos qua D. in curia nostra 
coram justiciariis nostris &c. pfert sub nomine E. de 
tanta terra cum pertinentiis in tali villa, et pterea 
xii tam milites quàm alios legales, liberos & discretos 
homines de visneto tali, q sint coram justic. nostris, 
tali loco, tali die, ad recognoscendum super sa&cramen- 
tium suum, si pdietus E. terram illam dedit predicto 
D. et chartam suà ei inde fecit, et. homagium suum 
inde cepit, & ipsum D. inde in seysinam posuit, sicut 
idem D. dicit, vel non, quód tam predictus D. quàm 
ipse E. posuerunt se inde in juratam illam, et ita se 
inde interim certificent, q prefatos justice. nostros ad 
pfatüm terminum pleniüs inde certificare possunt, & 
habeas ibi nomina militü et hoc bie. Teste &c. 


f.396b. . Si vero testes fuerint in diversis comitatibus ma- 
Sumsone. Dentes, tunc fiat bre interlaqueatum singulis vic. in 
antur hae forma, ita q milites assumantur de coi illo ubi 


Bags 5d torra sita est. Rex vicecomiti salute. Suimoneas per 

quid, si : ] 

manentes bonos sumonitores À. B. C. testes nominatos ut supra. 

i dre, Et preterea octo tam milites qm alios &c. ut supra, 

tibus. q sint tali die &ce. ad recognoscendum super sacra- 
mentum suum simul eum D. E. F. aliis testibus nomi- 
natis in eade charta, et simul cum octo vel duodecim 
liberis et legalibus hominibus de alio tali com (et sic 
de pluribus com) si testes & milites sint evocadi) ad 


recognoscendü super sacramentü suum &oc. ut supra. ' 


3. Item eodem modo si charta recognita fuerit, scilicet 


Si charta — «o; : ivi 
bomasit;] Scriptura & signum, sed contra chartam excipiatur q 


seetre. valere non debeat, quia facta fuit dü donator fuit 
cognita pro | 
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witnesses named in the charter. And then let there be and the 
an inquest. held thereon and by a writ of this kind : The bey 
king to the viscount greeting. Summon by good sum. thecharter. 
moners Á. B. C. the witnesses named in the charter which 

D. produces in our court before our justiciaries &c. under 

the name of E. concerning so much land with its appur- 
tenances in such a vill, and besides twelve as well knights 

as other loyal men, free and discreet, of such a visne, 

that they be before our justiciaries at such a& place on 

such a day to recognise in their oath, if the aforessid E. 

has given that land to the aforesaid D. and made a char- - 

ter thereof for him, and taken his homage thereof, and 

had put the said D. into seysine thereof, as the said D. 

says, or not so, that as well the aforesaid D. as the said 

E. have put themselves thereon on that jury, and so let 

them in the mean while ascertain for themselves, that 

they may be able to certify more fully thereon our justi- 

ciaries at the aforesaid term, and have there the names 

of the knights and this writ. "Witness &c. 


But if tho witnesses be resident in different counties, f. EN b. 
then let an interlaced writ be issued to the individual DN a 
viscounts in this form, so that knights be assumed from witnesses 
the county where the land is situated. The king to the dM 
viscount greeting. Summon by good summoners À. B, what if 
C. the witnesses named as above, And besides eight as x AP in 
well knights as others &c. as above, that they be on such different 
a day &c. to recognise upon their oath together with D, *?"nes? 
E. F. the other witnesses named in the said charter and 
together with eight or twelve free and loyal men of such 
other county (and so of several counties if the witnesses 
and knights are to be called out of it) tó recognise upon 


their oath &c. as above. 


Likewise in the same manner if the charter shall have si 3. 
been recognised, to wit, the writing and the signature, Sheets bo 
but exception be taken against the charter, that it ou ght t mm in 


self and 
not to avail, because i$ was made whilst the donor was is recog- 


bona, sed 
cum dona- 
tor non 
fuitcompos 
sul nec 
sanae inen- 
tis, quando 
fecitdonum 
illud. 


4. 
Inquisitio, 
81 fuit sante 
mentis. 
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impotens sui, vel nó sanc metis, vel postquà memoriam 
amisit in infirmitate qua obiit, vel dum donator fuit 
infra setaté constitutus, vel du fuit in vineulis detentus 
donator, fuit charta illa per vim & per metum extorta, 
& ubi ipse donator reclamavit, cüm potuit. lte si per 
dolü, ut si donatorius fecit sibi chartam de feoffa- 
mento, ubi fecisse debuit cyrographum de term. Ite 
ubi eharta fieri debuit ad vitam, fecit illam in feodo 
& hujusmodi. Dum tamen nihil sit q imputari possit 
imperiti:e. su:e vel negligentie, ut si sigillum suum 
seneschallo suo vel uxori traderet, q cautiüs custodiri 
debuit, càm uxor & sigila ad paria judicentur, & 
hujusmodi secundum varietatem recordorum, et quo 
casu oportebit ipsum qui chartam pfert, docere cotra- 
riam et pbare, scilicet q donator fuit compos mentis 
sue, & bon:s memoris, et plenze statis, et. hujusmodi, 
et exempli causa fiat inquisitio in singulis casibus in 
hac forma. 


Rex vicecomiti salutem.  Summoneas per bonos 
summonitores ÀÁ. & PB. testes nominatos &c. & pierea 
octo tam milites &c. ut supra, ad recognoscendum 
super sacramentum suum si predictus C. in ligea 
potestate sua, et dum fuit compos sui, vel bons me- 
morie, vel sans metis et copos sui, dedit pdicto B. 
tantam terram eum fptinetiis in tali villa, vel advoca- 
tione talis ecclesie, vel aliud quid tale, et chartam 
suam ei inde fecit vel no. Et unde E. filius & hreres 
pdieti C. (versus quem pdictus B. in curia nostra &c. 
clamavit pdictam terram, vel pdictam  advocatione, 
vel aliud quid tale) dicit quód predictus talis pater 
suus, vel alius antecessor, nunquam dedit pdictam 
terram, advocatione, vel quid tale predicto B, et si 
hoc unquam fecit, hoe fuit in infirmitate sua, de qua 
idem talis antecessor obiit, et postquam  memorià 
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not master of his faculties or not of sound mind, or after nised as 
he had lost his memory in an infirmity under which he 8o0d, m 
died, or whilst the donor was still under age, or whilst, he donor was 
was detained in chains, the charter was extorted from him uis US 
through force and fear, and where the donor has reclaimed, faculties, | 
as soon as he was able. Likewise if through deceit, as if sound 
thedonatory has made a charter of feoffment, when he mind, 
ought to have made a charter for a term. Likewise, when inde the 
the charter ought to have been made for life, he has made 8f 

it of the fee and such like. Provided however there be 

nothing that can be imputed to his unskilfulness or neg- 

ligence, as if he delivered his seal to his steward or to 

his wife, which ought to have been kept in more secure 
eustody, since & wife and seals are judged on a parity, 

and such like according to the variety of records, and in 

which case it will be incumbent upon him who produces 

the charter, to assert the contrary and to prove, to wit, 

that the donor was master of his faculties and of good 
memory. and of full age and such like, and for example's 


sake let an inquest be made in this form. 


The king to the viscount greeting. Summon by Pact 4. 
summoners ÀÁ. and B. the witnesses named &c., and besides iiy if he 
eight as well knights &e. as above, to recognise upon beofsound 
their oath, if the aforesaid C. in his liege power and when mu 
he was in his full senses and of good memory and of 
sound mind and master of himself gave to the aforesaid 
B. so much land with the appurtenances in such a vill, 
or the advowson of sueh à church, or something else of 
the same kind, and made a charter thereof to him or not. 

And whereupon E. the son and heir of the aforesaid C. 
(against whom the aforesaàid B. in our court &c. has 
claimed the aforesaid land or the aforesaid advowson or 
something else of the same kind) says that his aforesaid 
father or other ancestor,never gave the aforesaid land 
&dvowson, or other thing of the same kind to the afore- 
said B., and if he ever did so, it was during his infirmity, 
of which such ancestor died, and after he had lost his 


5. 
Si per 
testes de 
consensu 
partium. 


f. 397. 
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amiserit, & dum aut non fuit sans» inentis vel dum 
fuit infra setate in custodia ipsius antecessoris, ut 
idem C. dicit, quia tam pdict? C. quàm fpdictus D. 
posuerunt se &c. ut supra. 


Et quandoque fit inquisitio tantum per testes, et 
quandoqueé per alios quam per testes, si partes hoc 
voluerint, hoe tamen observato, quód si per alios 
quám per testes fieri debeat inquisitio, semper in fine 
addatur heec clausula: & interim terram illam videant, 
ecclesiam illam, vel aliud quid tale. Item aliter: Ad 
recognoscendu &c. Si pdietus C. in bona voluntate 
su& & sponte dedit ipso! D. terram illam vel quid 
tale, ut idem D. dicit, vel si hoc fecit coactus et per 
metum sieut idem C. dicit, & si hoc fecit coactus & 
per metum, tune diligenter inquiras qualem metü et 
quale coactione ide talis ad hoc exhibuit, et inquisi- 
tione &c. Item aliter: Ad recognoscendum &e. Si 
À. pater B. dedit C. tantam terram cum pertinentiis 
in tali villa, e& eum inde in seysinam posuit, et ita 
q per donum illud fuit inde in seysina positus in vita 
ipsius Á. per tantum teépus. Et si idem C. postea 
dimisit terram illam pdicto A. patri ipsius B. ad 
firmam vel ad vitam, vel si idem A. semp fuit inde 
seysina,* et inde obiit seysitus ut de feodo absi aliqua 
seysina quam idem C. inde haberet in vita ipsius A. 
vel non, quia tam pdicetus B. quàm pdietus C. inter 
quos contentio est de pdicta ira posuerunt se inde in 
inquisitionem illam. Et notandum q hujusmodi inqui- 
sitiones locü habent generaliter et ubij ubi contentio 
habita est de chartis et donationibus factis per 
chartas. 


1 jpsi,? MS. Rawl, C. 160. | ?seysitus, MS. id. 
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memory and whilst either he was not of sound mind, or 
whilst he was under age in the guardianship of the said 
ancestor, as the said C. asserts, because the aforesaid C. 
as well as the aforesaid D. have put themselves &c. as 
above. | | 


And sometimes let there be an inquest only through — 5 
the witnesses, and sometimes through other persons if Dow 
the parties wish it, this however being observed that if the con- 
the inquest is to be made through others than the wit- uda i, 
nesses, there should always be added.at the end this 
clause : *and meanwhile let them view the land, or the 
" church, or anything else of the kind." Likewise other- 
wise : to recognise &c. if the aforesaid C. in his good will 
and of his own accord has given to the said D. the land 
or something of the kind, as the said D. says, or if he 
did thus under compulsion and fear as the said C. says ; 
and if he did it through compulsion and fear, then do 
thou diligently enquire as to what sort of fear and what  f.5s97. 
sort of compulsion the said so-and-so used for this pur- 
pose, and the inquest &c. Likewise otherwise; to recog- 
nise &c. if A. the father of B. gave to C. so much land 
with its appurtenances in such a vill, and put him into 
seysine thereof, and so that he was put into seysine 
thereof in the lifetime of the said À. during such a time. 

And if the said C. afterwards demised the said land to 
the aforesaid À. the father of the said B. for a term or 
for life, or if the said A. has always been in seysine 
thereof, and died seysed thereof as of fee without any 
 Seysine which the said C. had thereof in the lifetime 
of the said A., or not, beeause the aforesaid B. as well as 
the aforesaid C., between whom the contention is con- 
cerning the said land, have put themselves upon the said 
inquest. And itis to be noted that inquests of this sort 
have place generally and in all cases wherever & contest 
arises concerning charters and donations made through 
charters. | 

R 2657. I 
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6. Si quis aute unicam rem dederit duobus, et con- 
2: Mrd tentio habeatur de prioritate, quis eorum habuerit 
duobus, prima seysinam, vel si quis dederit advocationem 
tunc in- | alicui, post, donationem illam dicat donator se psen- 
quiratur de d UM 
prioritate. tasse ad  ecelesià illam, et donatorius q non, tunc 
fiat inquisitio tam de prioritate doni quàm de psenta- 
tione p hoc breve. 


NN. Rex vicecom salute. Prscipimus tibi, q venire facias 
Siadvo,, Coram justiciariis nostris &c. tali die, tali loco duo- 
feit decim tam milites qm alios liberos et legales homines 

noDus. 


de visneto tali, per quos rei veritas &c. et tales qui 
non sunt essoniabiles, ad recognoscendum.&e. Si A 
antecessor B, uxoris talis postqu& ide A. dederit C. 
advocationem illius ecclesiz, et postquàm chartam suam 
(qm inde habet) ei fecit, psentavit D. ad eandé eccle- 
siam ita q ad psentationem suam fuit admissus, et 
ultimó obiit in eadem ecclesia psona, vel non, quia 
tam talis quám B. uxor ejus qm idem C. inter quos 
contentio est de eadem advocatione, posuerunt se inde 
in juratam illam, et similiter ad recognoscendum super 
sacramentum suum simul cum D. E. F. testibus nomi- 
natis in charta, quam predictus A, fecit tali abbati 
de eadem advocatione, et simul cum QG. et H. testibus 
nominatis in charta, quam idem A. fecit tali abbati 
de eadem advocatione, videlicet utrum predictus A. 
prius dedit advocationem illam predicto tali & B. 
uxori sus vel prsdicto abbati. Et interim ecclesiam 
ilam videant, & se ita inde interim certificent, q 
Dfatos justiciarios nostros &c. et habeas ibi nomina 
recognitorum et hoc breve. Teste &c. Si autem fieri 
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But if any one has given. à single thing to two per- 6. 
sons, and & contention arises concerning priority as to iis ind 
which of them has had the first seysine ; or if any person been given 
has given an advowson to a certain person, and after the beris 
donation the donor says that he has presented to the said then let an 
church, and the donatory that he has not done so, then iduest s 
let there be an inquest concerning the priority of the is Ld 
donation, as concerning the presentation by à writ of^ 


this kind. 


The king to the viscount greeting. We enjoin you, . 7. 
that you cause to come before our justiciaries &c. on such E - A - 
& day at such & place twelve as well knights as other been given 


free and loyal men of such & visne, through whom the PELA 
truth of the thing &c. and such as are not essoinable, 
to recognise &e. 1f A. the ancestor of B. the wife of so- 
and-so after the said A. has given to C. the advowson of 
the said church, and after he made for him his said char- 
ter (which he has thereof) presented D. to the same church 
So that he was admitted upon his presentation, and 
ultimately- died the parson of the said church, or not, 
because so-and-so as wellas B. his wife as well as the 
said C. between whom a contention exists concerning the 
said advowson, have put themselves thereon upon the 
said jury, and similarly to recognise upon his oath to- 
gether with D. E. F. the witnesses named in the charter, 
which the aforesaid À. made to abbot so-and-so concern- 
ing the said advowson, and together with G. and H. the 
witnesses named in the charter, which the said À. made 
to the said abbot concerning the said advowson, to wit, 
whether the aforesaid À. previously gave that advowson 
to so-and-so aforesaid and to B. his wife or to the afore- 
said abbot. And in the meantime let them view that 
church and certify themselves thereon in the meantime 
in such à manner that they may certify our aforesaid 
justiciaries &c., and have there the names of the recog- 
nisors and this writ. Witness &e. But if the inquest 
I 2 
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debeat inquisitio de prioritate per testes, et per 


8. 
Si inquisi- 
tio fieri 
debeat per 
testes et 
per pa- 
triam. 


a 


Si fieri 
debeat in- 
quisitio in 
comitatu, 
et non 
coram jus- 
ticlariis. 


patriam, tunc fiat sic. 

Rex vicecomiti salutem.  Precipimus tibi q venire 
facias coram justice. &e. A. & B. testes nominatos in 
charta quam C. fecit priori & canonicis talibus de 


 a&dvocatione talis ecclesi;ee, ad recognoscendum super 


Sacramentum suum simul cum xii tam militibus qm 
alis &c. Et simul cum E. F. G. testibus in charta 
nominatis, quam idem C. fecit tali abbati & conventui 
de eadem advocatione, uirum scilicet predictus C. 
prius dedit advocationem illam przdicto priori, & 
chartam suam ei inde fecit, vel predicto abbati, & 
interim &c. ut supra. Et sic sit aliquando inquisitio 
de prioritate donationis, & aliquando de seysina et 
prima prsessentatione. Cüm autem fieri debet aliquando 
inquisitio in comitatu & non coram justiciariüis, tune 
fia& breve in hac forma. | 


Rex vicec. salute. recipimus tibi q venire facias 
eoram te & custodibus placitorum corons nostre in 
pleno cofü tuo A. B. C. testes nominatos in charta 
&c. ut supra. Et pterea xii. tam milites &c. ut supra 
de visneto tali p quos rei veritas &c. et qui D. & E. 
nulla affinitate attingant, & qui nullo modo sunt 
essoniabiles, & per eorü sacramétum diligenter inquiras, 
si pdictus E. &c. ut supra, quia tam pdietus D. quàm 
Ddietus E. posuerunt se inde in juratam illam, et 
inquisitioné inde feceris, scire facias justice. &e. ad tale 
terminum, evidenter, distincte et aperte p literas tuas 
sigillatas sigillo tuo, et sigillis pdietorü custodum pla- 
eitorum coronsz nostre, et per quatuor vel duos legales 
et discretos homines ex illis, p quorum sacrametü 
inquisitione illà feceris, & habeas ibi hoe breve, et 
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concerning priority ought to be made through wiünesses 
and through the country, then let it be thus: 

The king to the viscount greeting. Weenjoin you that s. 
you cause to come before the justiciaries &c. À. and B.,, icd 
the witnesses named. in the charter, which C. made to ought to 

e made 
the prior and canons of such a place concerning the ad- through 
vowson of such & church, to recognise upon their oath m 
together with twelve as well knights as others &c. And through the 
ab the same time with E. F. G. the witnesses named in country. 
the charter, which the said C. has made for such abbot 
and convent concerning the said advowson, whether for- 
sooth the aforesaid C. has previously given that advowson 
to the aforesaid prior, and has made his charter thereof for 
him, or to the aforesaid abbot, and meanwhile &c. as above. 

And so sometimes an inquest is made concerning the 
priority of the donation, and sometimes concerning the 
seysine and first presentation. But when the inquest 
ought to be made sometimes in the county court and not 
before the justiciaries, then let à writ issue in this form. 


The king to the viscount greeting. We enjoin you f.397 b. 
that you should cause to come before you and the,,'; 
keepers of the pleas of our crown in your full county quest 
court A. B. C. the witnesses named in the charter, &c. a RR 
as above, and besides twelve &s well knights &c. as inthe 
above, from such & visne, through whom the truth of Sour ud 
the matter, &c. and who do not touch D. and E. by any not before 
affnity, and who in no manner are essoinable, and 5677 E 
through their oath you should diligently inquire if the 
aforesaid E. &c. as above, because as well the aforesaid 
D. as the aforesaid E. have put themselves on that jury, 
and that you have held an inquest thereon make 
known to the justiciaries &c. à& such & term evidently, 
distinetly, and openly by your letters sealed with your 
sealand with the seals of the aforesaid keepers of the 
pleas of our crown, and by four or two loyal and dis- 
ereet men of them, by whose oath you will have made 
that inquest, and have there this writ and the names 
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nomina eorum, p quorü sacramentum inquisitionem 
ilam feceris. Teste &c. 

Si vero testes degentes sint in diversis com, oportet. 
q omnes testes conveniant cor& vic. cul demandata 
fuerit inquisitio facienda, et tunc fiat breve interla- 
queatü ub supra in hac forma, Rex vic. Essex salute. 
Precipimus tibi q venire facias cor& te et custodibus 
placitorum coronz nosüre ad die certü et locü secun- 
dum g videris magis expedire quado ad hoc intendere 
possis À. B. C. testes nominatos in charta, quam D. 
in curia nostra coram justic. nostris &e. profert sub 
nomine E. et ptere& octo vel xii. tam milites quàm 
alios liberos et legales homines &c. et p eorum sacra- 
mentü &c. et similiter p sacramentü F. et G. testium 
nominatorum in eadem charta de com Sussex, et simi- 
liter xii. tàm militü qm alioru &e. de eode com quos 
vie. noster Sussex coram te venire faciat, & etiam 
per sacramentum H. et lI. testium mnominatorum in 
eade charta de com Surrey, & pterea viii. tam militum 
quàm aliorum &c. de eodem com quos vic. noster 
Surrey coram te venire faciat, diligenter inquiras si 
pdietus &e. ut supra. Et inquisitionem quam inde 
feceris scire facias & c. ut supra. Mandavimus enim 
prefatis vie. nostris Sussex et Surrey q pfatos testes 
et recognitores coram te venire faciant ad die et 
locum quem eis scire feceris, et. habeas ibi hoc breve 
et nomina eorum &c. ut supra. Breve auté quod 
sequitur fiet in hac forma, 


Rex vie. Sussex vel Surrey sslut& Precipimus 
tibi q ad die et locum, qm vic. noster Essex tibi scire 
faciet, venire facias coram eo À. et B. testes nomi- 
natos in charta qm D. jn curia ní& coram justice. &c. 
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of those persons, through whose oath you have made 
that inquest. Witness, &c. 

But if the witnesses are resident in different counties, y; uum 
jt is incumbent that all the witneses should be convened nesses are 
before the viscount to whom the holding of the inquest Eedentin 
has been committed, and then let an interlaced writ counties. 
issue as above in this form. "The king to the viscount 
of Essex greeting We enjoin you that you cause to 
appear before yourself and the keepers of the pleas of 
our crown on & certain day and at a certain place, 
according as you may see ib to be most expedient when 
you can attend to this, A. B. and C. the witnesses 
named in the charter, which D. in our court before 
our justiciaries, &c. produces under the name of E., and 
besides eight or twelve as well knights as other free and 
loyal men &c., and by their oath &c., and in like manner 
by the oath of F. and G. the witnesses named in the 
said charter from the county of Sussex ; and in like man- 
ner of twelve as well knights as others and of the said 
county, whom our viscount of Sussex should cause to 
appear before you ; and also by the oath of H. and I. 
witnesses named in the said charter from the county of 
" Rurrey, and besides of eight as well knights as others 
&e. of the said county, whom our viseount of Surrey 
has caused to appear before you, you should diligently 
inquire if the aforesaid &c. as above. And make known 
the inquest which you shall have made thereon. We . 
have likewise commanded our said visecounts of Sussex 
and of Surrey that they should cause the aforesaid 
witnesses and recognisors to come before you on a day 
and-at & place which you shall have made known to . 
them, and have there this writ and their names, &c. as 
above. But let the writ which follows be in this form, 

The king to the viscount of Sussex or of Surrey — 11. 
greeting. We enjoin you that on & day and at a place, boe ix 
whieh our viscount of Essex shall make known to you, interlaced — 
you cause to come before him A. and B. the witnesses " 
named in the charter, which D. in our court before our 
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pfert sub nomine E. &e. ut supra, pterea octo vel xii. 
tam milites quàm alios &c. de cof tuo p quos rei 
| veritas &c. ad recognoscendü sup sacramentü suum 
. Simul eum F. et G. de cofü Surrey aliis testib? 
nominatis in eade charta, eü simul cum octo tam 
militibus &e. de eodem com, & sic de pluribus coff, 
si testes fuerint in diversis et pluribus com degentes. 
sic: pdictus E. &c. ut supra. Et ita se inde interim 
certificent, quód praefatum vic. nostrum Essex inde 
plenius certificare possunt, et habeas &c. Teste &c. 
Et consimilia brevia fiant aliàás! vic. Si autem testes 
et recognitores non venerint ad diem eis datum, tunc 
Pelpiatur vie. sieut prius p breve quód sic incipiat. 


12. Rex ?.vie. salute. Bene recolimus aliàs tibi prze- 
poet *t cepisse, quód ad diem et locum quem vic. noster talis 
£395, tibi scire faceret venire faceres &e. Et p omnia ut 
tores non. Supra. Et in fine brevis addatur istud cominatorium, 
Br irondm s. et. ità te habeas in hoc negotio, ne nos ad te gra- 
diem. —— viter capere debeamus. 


18. Variatur aute hujusmodi inquisitiones multipliciter, 


hiis Veéri- secundum varietatem placitorum, et partium respon- 
hujusmodi Siones, sieut ssepius contingit in assisis et in brevibus 


inquisi- es - - 2 : ^ 
ATEM de ingressu, ut si unus dicat q terrà teneat in feodo, 
eundum et alius q no nisi ad terminuü vite vel annorü et 


varietatem : : n 1 enm jd : 
Plaoitorui. hujusmodi, secundü q superius dicitur in tractatu de 


ingressu. 
14. Cüm auté in curia coparuerint testes et recognitores, 
M ica et facto sacramento dicant se interfuisse ubi donatio 
testes et — facta fuit, et sub eorü psentia charta donationis lecta 
Aci em et audita, et homagiü captü et seysina& donatorio legi- 
time facta in eorü fsentia et cum debita solennitate, 


. ! * gliis vicecomitibus," MS. ? * tali vicecomiti," MS. id. 
Rawl. C. 160... 2s 
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justiciarles &e. produces under the name of E. &c. as 
above, besides eight or twelve as well knights as others 
&e. of your county through whom the truth of the mat- 
ter &c., to recognise on their oath as well with F. and G. 
of the county of Surrey other witnesses named in the 
same charter, and together with eight as well knights 
&c. of the same county, and so of several counties, if 
the witnesses are resident in several different counties, 
as the aforesaid E. &c. as above. And let them so certify 
themselves thereon in the meanwhile, that they may be 
able the more fully to certify our said viscount of Essex, 
and have there, &c. Witness &c. And let there be simi- 
lar writs issued to the other viscounts. But if the 
wilnesses and recognisors have not come on the day 
given to them, then let it be enjoined to the viscount 
as before by & writ which shall begin thus. 

The king to the viscount greeting. "We well recollect ' 12. . 
to have otherwise enjoined you that, on a day and at a zie 
place which s0-and-so our viscount would make known recogni- 
to you, you should cause to come &c., and throughout ed 
as above. And at the end of the writ let there be added on the first 
this comminatory, to wit, and so conduct yourself in this p T 
business that we should not be obliged to take grave — 
notice of you. | 

But inquests of this kind are varied in manifold ways . 13. . 
according to the variety of the pleas, and the answers of Lust inqti- 
the parties, as often happens in assises and in writs ofthis kind 
entry, as if one should say that he holds the land in fee, seco dnE 
and another that he only holds it for a term of life ortothe —. 
. of years or such like, according to what has been said ihe: cds 
' above in the treatise on entry. 


But when the witnesses and recognisors have appeared, — 14. 
and having taken an oath say that they were present i seien 
when the donation was made, and that in their presence and the 
the charter of donation was read aloud, and homage was paveap. 
taken from and seysine given to the donatory in their peared. 


presence and with due solemnity, the charter will be 
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valida erit charta et donatio erit legitima. Si auté 
sic dicant et loquatur de auditu, q audiverint dici q 
charta facta fuit et homagiü captum, sed nullus eorum 
tunc ibi presens fuit, sed prseesentes fuerint ubi sey- 
sin& facta fuerit donatorio per seneschallum, vel per 
nuntium, per fusti, vel per baculum, vel per haspam, 
et q donatorius inductus fuit in vacuam possessionem, 
ita q nullus ibi remansit ex parte donatoris, valebit 
donatio ut supra. De hae materia inveniri poterit de 
leri Sancti Hilari anno regni regis Henrici decimo 
quarto.de Rogero de Danudeser et Matilda uxore ejus, 
qui per judicium warrantizaverit in cosimili casu. Si 
aute dieant se interfuisse ubi donatio facta fuit et 
charta, et homagium captum, sed de seysina nihil 
sciverint, pbatur charta legitima, sed donatio erit 

. invalide, quia nihil pbant de seysina. Et vice versa 
fieri poterit, si seysinam  probaverint legitimam, q 
" donatio erit valida, licet, nihil pbaverint de homagio 
capto, nec de charta: ut si testes et juratores dicant, 
q chartà illaàam nunquà antea viderunt, nec unquam 
audita fuit in comi nec hundredo, licet dicant q rogati 
fuerint q essent testes, tamen non valebit charta: ut 
de termino Paschzs ai regni regis Henrici duodecimo 
in com Hunt de /Egidio de Merk. ltem erit si dicant 
se nunquam interfuisse confectioni charte, nec recita- 
tioni, hoc enim multum derogat charte et ipsius fidei: 
ut de ultimo itinere M. de P. in com Suffolk, assisa 
novee disseysins si Mabilla. Ite si omnes testes dicát, 
vel si omnes pter unum vel duos dicant se nihil scire 
de charta et charts cófectione, et, unus vel duo dicant 
q nihil sciant de charta nec de donatione, sed dicant 
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valid and the donation will be legitimate. But if they 
say and speak thus of the hearing, that they have heard 
it said that the charter was made and the homage taken, 
but none of them were there present, but they were 
present when seysine was given to the donatory by 
the seneschal or by a commissioner, by a staff, or a rod, 
or by a hasp, and that the donatory was inducted into 
a vacant possession, so that no one remained there on 
behalf of the donor, the donation will avail as above, 
On this matter & case will be found in St. Hilary term 
in the fourteenth year of the reign of king Henry, con- 
eerning Roger de Danudeser and Matilda his wife, who 
by & judgment warranted in & similar case. But if 
they say that they were present when the donation and 
the charter were made and homage taken, but they know 
nothing about the seysine, the charter is proved to be 
legitimate, but the donation will be invalid, because they 
prove nothing concerning the seysine. And the converse 
may result, 5f they have proved & legitimate seysine, 
that the donation will be valid, although they can prove 
nothing concerning the taking of homage or concerning 
. ihe charter: as if the witnesses and jurors should say 
that they never saw that charter before, nor had it ever 
been read in the county court or in the hundred court, 
although they may say that they were asked to be wit- 
nesses, notwithstanding the charter will not be valid: 
as in Easter term in the twelfth year of the reign of 
king Henry in the county of Huntingdon, concerning 

Egidius de Merk. "The same will result, if they should 
. Say that they were never present at the making of the 
charter nor at the reading of it, for this derogates much 
from the charter and its credit, as in the last iter of 
Martin de Pateshullin the county of Suffolk, an assise 
of novel disseysine, if Mabilla. Likewise if all the 
. witnesses should say, or if all but one or two should 
say, that. they know nothing about the charter or the 
donation, but they say that they were present when the 
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q interfuerunt ubi cofirmatio charte facta fuit, adhuc 
non valebit charta, ex quo nihil pbant de principali, 
s. de charte confectione, ut de teri Sancti Hilarii 
anno regni regis Henrici octavo in com Norff de 
Radulpho de Lerlinge et priore de Thefford de advo- 
catione eeclesie de Russeworth. Si aute dicant testes 
9 presentes fuerint confectioni not;, in qm utrad pars 
cósentit donator & donatorius, hoc sufficit ad pbatione, 
licet psentes no essent ubi charta scripta fuit et assig- 
nata: ut de itinere M. de P. ad assisam nove dissey- 
sine capienda et gaolas deliberadas in com  Norf, 
jur&ta& de consensu partium p Johanne de Wanton aíü 
regis H. octavo, et sic poterit charta esse valida et 
donatio nulla vel é econtrario. Si &uté null? testis ap- 
paret, quia omnes mortui, sunt, vel extra regnü, de 
f.398 5, fide charüc erit de necessitate ad patriam recurrenduü. 
Sed quid si, cüm testes appareant, dicant q de charta 
nihil sciant, vel inde dubià respondeant, & ille qui 
chartam pfert suspectus habeatur q p fraudem chartam 
&equisiverit, quie fuit camerarius donatoris vel p 
fraudé uxoris, vel sit alia vehemens psumptio qd faciat 
contra ipsum, non valebit charta nec donatio ppter 
psumptionem, et maximé quia nihil pbat. 


Car. XVI. 


l. Probari etiam poterit charta illo modo quàm p 


EAeAC testes et p patrià, sicut p collatione signorü, ut si 


charta alio fort charte contradicatur, coferant alia signa q ali- 


MESAL RN quàdo in judicio plata et approbata fuerint, et à 


bd d 
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confirmation of the charter was made, still the charter 
wil not be valid, since they prove nothing about the 
principal fact, namely, the making of the charter, as in 
St. Hilary's term in the eighth year of the reign of king 
Henry inthe county of Norfolk, concerning Ralph of 
Lerlinge and the prior of Thefford concerning the ad- 
vowson of the church of RHusseworth. But if the wit- 
nesses should say that they were present at the making . 
of the note to which both parties, the donor and the dona- 
tory, agreed, this suffices for proof, although they were 
not present when the charter was written and assigned, 
as in the iter of Martin de Pateshull to hold an assise 
of novel disseysine and of gaol delivery in the county 
of Norfolk, a jury with the consent of parties for John 
de Wanton in the eighth year of king Henry, and so a 
charter may be valid and the donation null or the 
contrary. But if no witness appears, because all are dead 
or out of the realm, it will be necessary to have recourse 
to the country concerning the faith to be given to the f.398 b. 
charter. But what if, when the witnesses appear, they 
should say that they know nothing about the charter, 
or should answer doubtfully thereon, and he who pro- 
duces the charter is & person under suspicion that he has 
acquired possession of the charter through fraud, because 
he was the chamberlain of the donor, or through the 
fraud of his wife, or if there be any other strong pre- 
sumption which makes against him, the charter will not 
avail nor the donation on account of the presumption, 
and chiefly because it proves nothing. 


CHAPTER XVI. 


À charter may be proved in another manner than by , aL. 
witnesses and by the country, as by a comparison of sig- may be 


natures, as if by chance & charter be contradicted, they pores 
may compare other signatures which have been produced manner - 
and approved in court, and have been acknowledged by oic 
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scilicet per 
collatio- 
nem sig- 
norum, et 
de vitiis 
chartarum. 


2. 
Probatur 
sigillum 
per com- 
paratio- 
nem. 


donatore recognita, et si modis omnibus conveniant 
et p omnia, ita g nulla in eis appareat differentia: 
hoc solum sufficit ad pbationem chartz, & omnia in 
ea contenta erunt tenenda, nisi forte aliquid in charta 
inveniatur q manifestam suspicionem inducat, ut si 
rasura facta fuerit in loco suspecto, s. in narratione 
facti, secus tame si in narratione juris. Jura autem 
ubid scribi possunt, quia non variantur nec mutantur 
p rasuram.  Ápparere autem debet charta in prima 
sui figura absd omni vituperatione, rasura, vel cancel- 
latura, quia calumpniosam scripturam inde in judicio 
obtinere nó convenit. Sunt tamen in scripturis quz- 
dam qus levem inducunt psumptionem, que quidem 
convinci possit per veram testiü pbationem in con- 
trarium, et p patriam, ut si in scriptura inveniatur 
diversitas calami, & diversitas scribendi, et diversa 
manus, aliter enim scribit unus, & aliter alius, aliter 
juvenis & aliter senex: item diversitas incausti & 
atramenti, ut si in una pars scribatur incausto nigro, 
et altera pars incausto rubro, non atramento. 


Item cum sigilum pbari debeat per collatione, et 
signa plura pferantur sub nomine ejus confecta, qui 
ad pbatione tenetur, non erit eis fides adhibenda, quiá 
omnes possüt esse adulterina, nisi ita sit q aliq illoru 
prius in judicio pbatü sit, et à donatore recognitu, 
vel à pferente pbatum, ut si quis fort iram aligm 
&b initio alicui concesserit ad terminu et ad firmam, 
et inde coficiatur instrumentü et signatü, ei firmàrius 
postmodum dicat se inde esse feoffatum et inde pferat 
chartà vel instrumentum, eui &b eo qui dimisit fuerit 
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the donor, and if they agree in every respect and through- to wit 
out so that no difference be apparent therein, this alone DJ ? com- 
suffices for proof of the charter, and all things contained of signa- . 
in it will have to be observed, unless by chance there beet 
be something found in the charter which induces mani- the vice of 
fest suspicion, as if an erasure has been made in a sus- SHAMEIS 
pected place, to wit, in a narration of fact, otherwise 

 ifin a narrationof law. For law may be written every- 

where, because it is not varied nor changed by an era- 

sure. Butacharter ought to appear in its original figure 

without &ny defect, erasure or cancellation, for it is not 

proper that an impeachable writing should prevail in 

a judgment. There are however certain things in & 
writing which induce a light presumption, that can 

be confuted by & true proof of witnesses to the con- 

trary, and by the country, as if in the writing there 

be found a diversity of the pen, and a& diversity of 
writing, and a different hand, for one writes one way, 

and another another way, & youth in one way, and old 

men in other ways: likewise a diversity of the mor- 

dant and of the black ink, as if one part be written 

with & black mordant, and the other with a red mor- 

dant, not with black ink. 


Likewise when the seal ought to be proved by & 2. 
comparison, and many signatures are produced made ^ *ealie 
under the name of him, who is bound to prove, faith Compari-. 
is not to be given to them, because all may be adul. *?": 
terine, unless it be that some one of them has been 
previously proved in court, and has been acknowledged 
by the donor, or proved by the producer, as if by chance 
& person has granted & certain land from the com- 
mencement to a certain person for a term and for a 
ferm, and an instrument thereof has been made and 
signed, and the fermor afterwards says, that he was 
enfeoffed of it, and produces & charter thereof or an 
instrument, which has been contradicted by him who 
has demised tbe land, if he has acknowledged the term 
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*  eoniradictum, si terminum recognoverit et instrumentü 
de termino confectum & sigilum recognoverit, si in 
omnibus coveniant sigilla tam de tmino quàm de 
feoffamento, chartam de feoffamento contradicere non 
poterit ppter convenientiam sigillorum, nisi ita sit 
quód exeipere possit contra chartam vel instrumentum 
de dolo vel metu: et sie pbantur charte & instrumenta 
per collationem sigillorum. 


3. Si vero cüm ex parte probantis plura prolata fuerint 

sd nid instrumenta & signa, nec sit aliquod eorum priüs à 
turinstru- parte adversa recognitum, vel à proferente probatum, 
"*!*- iunc de necessitate recurrendum erit ad instrumenta 
aliorum eodem sigillo signata vel sigillata, & quse qui- 

dem prius recognita fuerunt vel probata, càm utraque 

f.399. in se possent esse vitiosa, & sufficit si unum probetur, 


dum tamen utrad sint convenientia, 


Car. XVII. 


1 Est etiam aliud genus warrantizationis, quse dicitur 


^uis wap. Warrütin charte, ubi quis de facto vel feoffuméto suo 
rattie, —— pprio vel antecessorü suorü tenetur alium defendere 


sieut de : ! : itin d 
warrant, €6 &Cquietare in seysina sua, per servitiu in charta sua 


eharte, — nominatum, cüm ab aliis, sicut à düis capitalibus dis- 


irietus fuerit & vexatus fuerit ad faciendum plura 
servitia gm in charta exprimatur, et ubi ipse no im- 
placitatur de teneito q tenet, sed vexatur ut pdictum 
est: ubi hoc sit in cof & nisi warrantum vocaverit 
cüm fuerit implacitatus, & quo casu currendü est ad 
curiam dii regis, & sumonitur ille qui warrantizare 
tenetur p tale breve. 


Br P ds Rex vie. salute. Procipe tali q juste & sine dila- 
warantis tione warrantizet tali tantum lero cum ptinentiis 


charte. 
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&nd the instrument made concerning the term and has 
acknowledged the seal, if the seals concerning the term 
and concerning the enfeoffment agree in all respects, he 
cannot contradict the charter of enfeoffment on account 
of the agreement of the seals, unless it be that he may 
except against the charter or the insirument on the 
cround of deceit or fear: and thus charters and instru- 
ments are proved by the comparison of seals. 


But if several instruments and signatures are pro- . 8. 
duced on the part of the prover, and there is not any M 
of them previously recognised on the adverse side nor ments are 
proved by the producer, then it will be necessary to have poenis 
recourse to the instruments of others signed or sealed parison. 
with the same seal, and which have been previously | 
acknowledged or proved, since both may be vicious, and f. 399. 


ib is sufficient if one be proved, provided both agree. 


CHAPTER XVII. 


There is also another kind of warranting, which is 1. 
called the warranty. of & charter, where a person is erg 
bound by the act or the feoffment of himself or of his warranty, 
ancestors to defend another, and to acquit him in his jer, the 
Seysine by & service named in the charter, when he warranty 
shall have been distrained by others, as by his chief ids PH 
lords, and has been harassed to perform more services 
than are expressed in the charter, and where he himself 
is not impleaded concerning the tenerent which he 
holds, but is harassed as aforesaid; where this is in the 
 eounty, and unless he has vouched à warrantor, when he 

was impleaded, and in which case he must have recourse 
to the court of the lord the king, and he who is bound 
io warrant is summoned by a writ of this kind. $4 

The king to the viscount greeting. Enjoin so-and-so VAL 
that justly and without delay he should warrant to such the war- 


JE , ranty of 
àn one so much land with its appurtenancos in such a vill, cbarer 
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in tali villa q tenet, & de eo tenere clamat, et unde 
chartà suam habet ut dicit; vel sie, et unde charta 
talis patris vel matris, fratris vel sororis, avunculi vel 
amite, avi vel avie, pavi vel pavie talis, quamvis 
ipse qui queritur heres sit valde remotus, et tunc 
dicatur eujus hsres ipse est ut dicit, & nisi fecerit, & 
talis fecerit te securum de clamore suo psequendo, 
tune sumoneas p bonos sumonitores pfatum tale q sit 
coram justic. nostris apud Westm tali die, vel coram 
.justic. nostris ad primam assisam cüm in ptes illas 
venerint, ostensurus quare non fecerit, & habeas ibi 
sumonitores et hoc breve. "Teste &c. Ad tale vero 
sumonitionem bene jacebit essonium unicü, antequam 
copareat sumonitus si voluerit. 


. 4. .. Etsi no venerit, nec se essoniaverit, ppter defaltà 

S170? suam nó erit aliqua terra capienda in manü dii regis, 

attachiatus, sicut in warrantiis supradictis, sed attachietur p vadium 

obervetut £5 salvos plegios q si6 ad certum diem ad warrantizadü 

attachia- — vel ad ostendenduü quare non, eodé modo quo pdictum 

"est, & observetur ordo attachiamentorü secundü q 
alibi observatur de attachiametis donec coparuerit; 
cüm aute comparuerit in judicio, respondere poterit 
contra chartü, et q warrantizare nó debeat secundum 
forma brevis: vel quia querens terram no tenet de 
qua petit warrantià, vel quia charta nó ostenderit nec 
aliud quare sumonitus warratizare debeat, vel quia 
ipse querens no est h:seres ipsius, sub cuius nomine 
petit warrantiam ppinquus nec remotus. Et plures 
alie sunt responsiones, secüdü q superius videri poterit 
per exemplum de vocatione warranti. 
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which he holds and claims to hold of him, and whereof 
he has his charter as he says; or thus, and whereof he 
has the charter of so-and-so his father or mother, brother 
or sister, uncle or aunt, grandfather or grandmother, 
great-grandfather or great-grandmother, although he who 
complains is & very remote heir, and then let it be said 
whose heir he is as he says, and unless he has done so, . 
and so-and-so has given you security to pursue his claim, 
then summon by good summoners so-and-so aforesaid 
that he be before our justiciaries at Westminster on such 
a, day, or before our justiciaries at their first assise when 
they have come into those parts, in order to show where- 
fore he has not done it, and have there the summoners 
and this writ. Witness &c. But to such à summons à 
single essoin before the party summoned has appeared, if 
he wishes it, will well lie. 


And if he has not come, nor essoined himself, hisland a. 
shall not on account of his default be taken into the hand 1f the Pe 
of the lord the king, às in the wairanties above men- ed has not 
tioned, but let. him be attached by bail and safe sureties tse. es 
that he should appear on & certain day to warrant or to of attach- 
show wherefore not, in the same manner as above men- uide 
tioned, and let the order of attachments be observed 
according to what is elsewhere observed concerning 
attachments, until he has appeared, but when he has 
appeared in judgment, he may answer contrary to the 
charter, that he is not bound to warrant according to the 
form of the writ, either because the complainant does 
not hold the land concerning which he claims a warranty, 
or because the charter does not show nor any other 
instrument, wherefore the party summoned ought to 
warrant, or because the complainant himself is not the 
heir of him under whose name he claims & warranty, 
neither near nor remote.  Ánd there are many other 
answers, aecording to what may be seen above by the 
example concerning the vouching of & warrantor. 


K 2 


! 


4. 

St sum- 
monitus a 
warranti- 
Zandum 
vexaverit 

tenentem 
suum erga 
dominum 

f. 399 b. 


feoffn- 
torem. 


5. 
Si tenens 
in brevi de 
recto nul- 
lum habu- 


. erit war- 


Tantum, 
quem vo- 
enre possit 
vel velit, 
tunc ad 
elidendam 
actionem 
petentis 
tenens 
proponat 
excepti- 
onem, si 
quam ha- 
buerit, et 
illam pro- 
bet, cum 
quodam- 
modo actor 
sit in hac 
parte. 
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Si aute ille, qui ad warrantizandum suinonitus est, 
tenentem suü cotra chartam suam vexaverit, & grava- 
verit, exigendo alia servitia vel plura «qm deberet 
facere, sunt qui dicunt q locü non habet erga dominü 
bie de warràtia charte, sed bie de recto de servitiis 
& consuetudinibus p q pervenire po-sit ad duellum 
vel magn&à assisam, quamvis objici poterit et sustineri, 
g ille qui eontra alios tenetur defendere tenerte suii, 
ipse illum contra chartam suam gravare non debet, 
nec ei injuriam facere, et ideo videtur q teneatur de 
injuri& per tale breve, quia qui tenetur defendere no 
debet destruere, & quia, cüm quis ex officio suo alios 
prohibere necesse habet, idipsum in psona sua com- 
mittere non debet. 


ÀÁd diem summonitionis post dilationes & essonia 
revertamur, ad quam cüm partes comparuerint, si non 
habeat tenens warrantum quem vocare potest, vel si 
habuerit et nullum vocat, proposita in judicio coram 
justice. ut preedictum est intentione petentis, et fundata, 
et illo eam probare offerente, ad elidendam actionem 
proponat tenens exceptionem si quam habuerit et illam 
probet, et doceat quód exceptio ad illum pertineat, 
secundum quod dicitur de actionibus, et eodem modo. 
Exceptiones enim loco actionum sunt. Nam qui ex- 
eipit, videtur agere, quantum ad onus probationis, et 
respectu actionum dieuntur exceptiones, unum enim 
alterum impugnat, et sicu& actores armantur actionibus 
& quasi aceinguntur gladiis, ità rei e contra muniuntur 
exceptionibus, & defenduntur quasi clipeis. 
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But if he who has been summoned to warrant, has 
harassed and aggrieved his tenant against his charter, by d 
exacting other services or more than he ought to do, fo Tarrent 
there are those who say that a writ of warranty cf a Nd 
charter has no place with regard to the lord, but, a writ his tenant 

. : : with regard 
of night concerning services and customs, by means to his 
whereof he may arrive at a duel or a great àssise, although feeffor. 
it may be objected and maintained: that he who is bound f. 399 b. 
to defend his tenant against others, ought not himself to 
aggrieve him contrary to his charter, nor to do him & 
wrong, and accordingly it seems that he is liable to a pro- 
ceeding for à wrong by à writ of this kind, because he 
who is bound to defend ought not to destroy, and be- 
cause when a person is under a necessity as of duty bound 
to prohibit others, he ought not himself in his own per- 
son to do the act. | | 


Let us revert to the day of the summons after the de- E: 
lays and the essoins, upon which day when the parties x : is tns 


have appeared, if the tenant has not à warrantor whom writ of 
; right has 
he can vouch, or if he has one, but vouches none, the de- ,6 warran- 


claration of the claimant having been propounded as € Me 
[4 . e. * . .. e 18 e 
aforesaid before the justiciaries, and having been ground- o: willing 


ed, and upon his offering to prove it, let the tenant with eue 


& view to parry the action propound an exception, if he order to 


have any, and let him prove it, and show that the excop- Parry the 
action of 


tion pertains to him, according to what las been said the claim- 
) - 1 - . ant let the 
concerning actions, and in the same manner. For excep tenant DS 


tions are in lieu of actions. For ho who excepts, seems pound an 
to be a plaintiff as far as regards the burden of proof, and E eePron 
exceptions are so called with respect to actions, for the any, andlet 
one impugns the other, and as plaintiffs are armed with it, sihee he 
actions and are girt as it were with swords, so defendants ie in a cer- 


on the contrary are fortified with exceptions and are de- Ph» s lain: 


fended as it were with bucklers. | tiff in this 


TRACTATUS QUINTUS 
LIBRI QUINTI, 


IN 


QUO TRACTATUR DE EXCEPTIONIBUS. 


. Car. I. 


uid Inprimis videndü quid sit exceptio & qualiter 
exceptio, et dividatur, et sclendü q exceptio est actionis elisio, p 
ir m . qm actio perimitur vel differtur. Exceptio quidem sic 
ceptionum, dividitur. —Exceptionü quieda sunt dilatorie, quida 
quod qu" peremptoriw, et hoe est prima et brevis divisio. Ite 
torim,que- dilatoriarum qusedà sunt peremptorie» jurisdictionis, & 
Pas dilatorio actionis, et non peremptorie. Et eodem 
quedam — modo alice pemptorie brevis et dilatorim actionis. Ità 
pecudes qusdà exceptiones Sunt generales ad omnia placita 
sive actiones, et quida speciales, qua  copetunt et 
datur cotra actiones singulares: Glibet enim actio 
habet suas exceptiones appropriatas, secundum formà 
actionü: ut supra videri poterit de assisis et placitis 
de ingressu. Generales vero sunt d se habét generali- 
ter ad oia plaeita, sicut exceptio cott jurisdic., excep- 
tio cotra psonaà agentis, exceptio coti bie, exceptio d 
pvenit ex tepore secüdu diüsa geiia plitorü: et excep- 
f400. tio dq copetit ratioe loci p errore impetrationis, secundü 
q superiüs dictu est, et q sunt dilatoriw; actiones! et 
quasi extra aetioné, et ideo actione non jimunt, quam- 

vis illam ad tépus differant. 
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THE FIFTH TREATISE 


OF THE 


FIFTH BOOK, 
WHICH TREATS OF EXCEPTIONS, 


CHAPTER I. 


In the first place we must see what is an exception, ier - 
and in what manner it may be divided, and it is to be an excep- 
known that an exception is the parrying of an action, tion, and 

concerning 
whereby an action is stayed or delayed. An exception the divi- 
indeed is thus divided. Of exceptions some are dilatory, don 
some are peremptory, and this is the first and brief divi- that some 
sion. Likewise of dilatory exceptions some are peremp- iEn 
tory against the jurisdiction, and are dilatory as regards are gene- 
the action, and not peremptory. Andinthe same manner "' esritm 
others are peremptory against the writ and dilatory as 
regards the action. Likewisesome exceptions are general 
against all suits or actions, and some are spécial, which 
are available and are given against single actions; for 
each action has its own appropriate exceptions according 
to the form of the actions, as may be seen above concern- 
ing assises and pleas of entry. But general exceptions 
are such as are applicable generally against all pleas, as 
an exception against the jurisdiction, an exception against 
the person of the plaintiff, an exception against the writ, 
an exception which arises extemporaneously according to 
the different kinds of pleas, and an exception which lS f. 400. 
available by reason of the place through an error in the 
suing out, according to what has been said above, and 
that they are dilatory as regards the action and as it were 
outside the action, and accordingly they do not id the 
action although they delay it for a time. 
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2 . . ]té sunt qdam exceptiones pponende in initio litis, 
Quando ' et in fparatoris judiciorü, et ante vi tendü, ad 
proponen- n pparatoriis judiciorü, et ante visum petendü, 

dz sint,et perimendum judiciü ne pceedat: sicut sunt ille d pro- 
quando * . Je jo adis 
Bann: ponuntur contra jurisdictionem, et contra psonas judi 
cantiü, quibus deficit autoritas judicandi. Ite excep- 
tiones ille 4 cópetunt cótra psonam petentis. Ite 
exceptiones ille 4q copetunt contra breve, que quide 
excepliones si in initio litis omittantur, et ad petendü 
visum pcedatur, si tenens illas post visum petitu velit 
alias! pponere, non audietur: quia per petitionem visus 
videtur tenens hujusmodi exceptionibus tacitó renun- 
classe, et in jurisdictionem judicatis cocessisse, & q 
omnia quoad judicium ratificandum rite pcesserunt. 


3. Süt etiam ddam, qua visum sequuntur et de quib: 
hr certifieari poterit tenens antequam petens ei visum 
et quedam: fecerit, & certa res in judicium deducatur, de qua 
P debeat tenens respondere, ut tunc sciri possit si totam 

rem petità tenuerit, vel ejus ptem vel etiam nihil, et 
sic fiat de ptinentiis. lte post visum competit excep- 
tio, si error fuerit in loco ubi res sita est, de qua 
agitur, isto [cedunt .contestatione. Et quid si nullus 
visus petatur, tune p ordine proponi debent & suo 
loco et erit à digniori incipiendum, sicut à jurisdic- 
tione judicátis, & psona justice. cüm justice. sit pars 
principalis judicii. Postea vero cótra psonam petentis, 
si qua cópetat cótra ipsam ex psona sua propria. 
Postea contra breve, si quu competat ex persona te- 


—  —— a ——À 


! * glias ? omitted, MS. Rawl. C. 159. 
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Likewise there are some exceptions to be propounded ^ 2. 
at the beginning of the suit, and in the preparatory stages n io E 
of the judgments, and before claiming a view in order to propound- 
abate the judgment that it should not proceed: such as ur un 
are those which are propounded against the judgment, 

&nd against the persons judzing, on the ground that they 

are deficient in the authority to judge. Likewise those 
exceptions which are available against the person of the 
claimant. Likewise those exceptions which are available : 
against the writ, which exceptions indeed, if they be 

omitted at the beginning of the suit, and proceedings 

be had to claim a view, if the tenant wishes to propound 

other exeeptions after a view has been obtained, he shall 

not be heard, because by claiming a view the tenant 

seems to have tacitly renounced exceptions of this kind, 

and to have consented to the jurisdiction of the person 
judging, and because all things as far as regards the 
ratification of the judgment have proceeded rightly. 


There are also some exceptions, which follow & view, ,. - 3: 
and concerning wbich the tenant may be certified before VEfure the 
the claimant has given him a view and a thing certain is Mods. xm 
brought into judgment, concerning which the tenant inc 
ought to answer, that it may be then known if he has 
held the whole of the land claimed, or a part of it, or 
even none of it, and let it be so done concerning appur- 
tenances. Likewise after a view an exception is admis- 
sible, if there has been an error in the place where the 
estate is situated, which is the subject of the action, and 
these contestations proceed. And whatif no view be 
claimed, then they ought to be propounded in order and 
in their own place, and à coinmencement will have to be 
made with the more important, for instance with the 
jurisdiction of the judge and the person of the justiciary, 
since the justiciary is à. principal part of the judgment. 

After this indeed against the person of the claimant, if 
any objection is applicable to the party himself as re- 
gards his own person. After this against the writ, if 
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nentis contra petentem, & postmodum si qua copetat 
ex ipsa re, ub si nihil inde teneat, vel non nisi ejus 
ptem, & idem de ptinentiis, & post modum si qua 
competat ratione loci, et càm nulla pdictarü competat, 
vel si illis. tacité renuntietur (ut pdietum est), tune 
pponatur illa d copetit ratione juris, d multiplex est, 
ut si nihil juris descedere posset ad petente. Et sicut 
fit ordo petendi, sie debet fieri ordo excipiendi: ut si 
diceretur corà talibus justice. A. petit versus B. tantam 
| tram -ptinentiis! in tali vila ut jus suü. Ite sunt 
dure exceptiones Q proponi possunt omni tépore et 
post judiciü, sicut judicis non sui, et falsi pcuratoris, 
cum quibus nullü judicium, controversia nulla. Et 
( . Sicut necesse est actionem pponere et fundare et pbare 


(ut pdictum est), ut prima facie justa videatur, ita . 


oportebit exceptione, ut p hoc sciri possit an ptineat 
ad excipiente exceptio, sicut ad agente ptinet actio, 
quia cüm aliqàádo cotra actione ptineat exceptio, tame 
(ut supradictü est) no semper ptinet ad omnes ut illam 
pponant. 


4. Contra exceptione vero, licet ab initio copetens 


Contra ex- videatur, subveniri poterit petenti ope replicationis, 

ceptionem : : ; . 

competit ut S! quis petat, excipere poterit tenens de pacto postea 

replieatio. interveniente ne petat, contra qm replicari poterit à 
petéte de pacto posterius interposito q petat, ut si 
dicatur. Pact? ne peteret postea cóvenit ut peteret, 


quo casu, primü pactü p posteri? eliditur, non quidem 


-—— 
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any exception is available as regards the thing itself, as 
if he holds none of it, or only & part of it, and in the 
Same manner concerning the appurtehances, and after- 
. wards if any exception is available by reason of the 
place: and when none of the exceptions abovesaid are 
available, or if they be tacitly renounced (as aforesaid), : 
then let that objection be propounded which is available 
on the ground of right, which is manifold, as for instance 
if no right could descend to the claimant, And as there 
is observed an order of claiming, so there ought to be 
observed an order of excepting, as if it be said against 
such justiciaries: A. claims against B. so much land 
with its appurtenances in such a vill as his right. Like- 
wise there are two exceptions which may be propounded 
at all times and after judgment, as against the judge as 
. not being the proper judge, and against the procurator . 
as being false, with whom there is no judgment, no con- 
-troversy. nd ás it is necessary to propound and to 
found and to prove the action (as said above) that it 
may seem at first view to be just, so it will be incumbent 
to do as regards the exception, that it may be thereby 
known whether the exception appertains to the excep. 
tor, as the action appertains to the plaintiff, because 
sometimes when the exception is pertinent against the 
action, nevertheless (as said above) it does not always 
belong to every body to propound it. 


But against an exception, although at the beginning ^ 4. 
it may seems applicable, a claimant may derive help by 4 "Ple 
means of a replication, as if a person claims, the tenant available 
may except on the ground of à compact having after- xis. 
wards intervened, that he should not claim, against 
Which a replication may be made by the claimant on the 
ground of a compact having been subsequently interposed 
that he may claim, as if it be said: After a compact not 
to claim it was afterwards agreed that he might claim, 
in which case the first compact is parried by the later 
one, not indeed by operation of law, but by the help ofa 


f. 400 b. 


5. 
Ad repli- 
cationem 
competit 


triplicatio. 


6. 
Quedam 
sunt per- 
petue, 
quedam 
sunt tem- 
porales. 


pluribus 
uti. 
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ipso jure sed ope replicationis, & sic de similibus de 
modis & coditionibus in cotractibus appositis, ut si 
cóvenerit in initio cótract? q quid fiat vel ne quid 
fiat, et fiat! vel non fiat, q tüc liceat contrahenti sic 
facere vel non sic, vel si tali modo no fiat, q tunc sie 
fia& ut supra de donationibus. 


Ad replicatione vero sequitur triplicatio, et ad tri- 
plieationem quadruplicatio ex causa, & sic ulterius in 
infinitum, et ita poterit ad initio? cócedi quód actio 
bona sit prima facie, elisa tam& p exceptione, & eode 
modo quód exceptio bona, elisa tamen p replicatione 
et sic deinceps. 


Exceptiones vero ppetus sunt, quamvis ex tempora- 
libus actionibus descedant, quia non erit in voluntate 
tenentis quando velit excipere, licet in voluntate actoris 
sit quando 'velit. agere. Et talis ordo (secüdum q 
pdietum est) necessarius est ad pponendü exceptiones, 
quamvis quidam illum non observat, quia forte credunt 
q dum unà ante tcpus vel non suo loco pposuerint 
cum ptestatione, salvum sibi fore beneficium ceterarum 
indistincte, & si in pbatione unius defecerint, q possint 
ad alias habere recursum. 


Pluribus auté poterit quis uti exceptionibus dilatoriis, 
varüs & diversis, dum tamen suo loco. Sed si plures 
peremptorie actionü concurrant, unam debet tenens 
pponere & pbare, sicut cotingit superius de actionibus: 
ut si alicui plures competant actiones, unam debet 
experiri, quia si tenens, cüm duas peremtorias pro- 
poneret vel plures exceptiones, in pbatione unius defi- 


1 * et gi fiat," MS. Rawl. C. 160. | ?** ab initio," MS. id. 
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replication, and so of similar modes and conditions ap- 

plied to contracts, as if i& be agreed at the commence- 

ment of a contract that a certain thing should be done 

or should be not done, and if it should be done or should 

not be done, that it should then be lawful for the con- 
tractinsy party to do so or not to do so, or if it be not f.400 b. 
done in such & manner, that it should be done in such a 
manner, as above concerning donations. 

But upon a replication a triplication follows, and upon | 5. 

a triplication a quadruplieation upon cause, and so fur- $t Plica- 
ther to infinity, and so it may be conceded from the available 
commencement that the action may be at first sight good, veu 
but may be parried by an exception, and in the same 

manner that the exception may be good, but may be par- 

ried by a replication, and so on in succession. 

But exceptions are perpetual although they descend | 6. 

from temporary actions, because it will not be at the will P 
of the tenant to except when he pleases, al£hough it may 2nd some 
be at the will of the plaintiff to bring an action when he py. 
pleases. | Ánd the said order (according to what has 
been stated above) is necessary in the propounding of 
exceptions, although some persons do not observe it, 
because they believe perhaps that when they have pro- 
pounded one exception before its time or not in its pro- 
. per place with & protestation, the benefit of the remain- 
ing ones will be open to them without distinction, and 
Àf they should fail in the proof of one, they may have 
recourse to the others. 


A person likewise will be able to use various and di- 7. 
verse dilatory exceptions, provided he uses them in their ci 
proper place. But if several, which are peremptory use several 
against actions, concur, the tenant ought to propound 9*"cePtions. 
and prove one, as happens above concerning actions: as 
if several actions are available to & certain person, he 
ought to try one, because if the tenant, when he pro- 


pounds two or more peremptory exceptions, should fail 


10. 
Non per 
simplicem 
vocem. 


11. 
De excep- 
tione, qug 
ponitur 
contra ju- 
risdictio- 
nem. 
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eeret, posset recursum habere ad alias, & pbare sicut 
posset se pluribus baculis defendere, quod esse non 
debet, cüm ei sufficere debeat tantum probatio unius. 


Probari aute poterit exceptio multis modis, tum per 
vocem mortuà, sicut per instrumenta: tum per vivam, 
Sicüt per patriam, & inquisitiones, no per familiares 
et domesticos & alia ratione suspectos, sed per tales 
qui neutram partem aliqua affinitate attingant. 


Ite non per sectam, qus fieri poterit p domesticos 
& familiares, secta enim probatione non facit, sed 
levem inducit psumptione, & vincitur per pbationem 
in contrarium, & p defensionem per legem. 


Ite non per simplicó vocem, quia vox simplex nec 


pbationem facit nec prwsumptioné inducit. Si quis 


autem in pbatone exceptionis vel replicationis et sic 
ulterius defecerit, amittet p judicium. 


Item inprimis dicatur de una illarum, d generalis 
est ad omnes actiones, scilicet. de illa d apponitur 


contra jurisdietione, Et nihil aliud est jurisdictio 
quàm habere auctoritate judicandi sive jus dieedi inter 


ptes de actionibus psonarü & rerü, secüdu q deducte 
fuerint in judiciü p autoritatem ordinaria vel delegata, 
de quibus supradictü est de potestate judicatiü. 
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in the proof of one of them, he might have recourse to 
others and prove by them, as a person may defend him- 
self with several cudgels, which ought not to be, since 
the proof of one ought to suffice. 


An exception likewise may be proved in many modes, — 8 
as well through a dead voice, as for instance by instru- HON ; 
ments, as through a living voice, as through the country be proved 
and through inquests, not through MM of one's € 3 
household and intimate friends and persons for other 
reasons open to suspicion, but through such persons who 


are connected with neither party by any affinity. 


Likewise not by & sect, which may be made through 9. 
members of one's household and intimate friends, for a i 
secb does not constitute a proof, but it raises a slight 
presumption, and it is overcome by a proof to the con- 
trary, and by a defence at law. 


Likewise not by a single voice, for a single voice does | 10. 

: : Not bya 
not make & proof nor found & presumption. But if a single 
person shall have failed in the proof of his exception or voice. 
replieation and so further on, he shall lose by a judzg- 
ment. 


Likewise let us speak in the first place of one of the 11. 
exceptions which is general in its application to all ac- VAS V: 
tions, namely, concerning that which is advanced against which is 
.the jurisdiction. And jurisdiction is nothing S than und the 
to have the authority of judging, that is of pronouncing ? jurisdic- 
judgment between parties in actions against persons or. 
things, according as they have been brought into judg- 
ment by an authority either ordinary or delegated, con- 
cerning which we have spoken above concerning the 


powers of those who judge. 


1l. 
Quid sit 
jurisdictio 
et de ejus 
divisione. 


f. 401. 


9. 
Quale 
forum ac- 
tor sequi 
debet, et 
qua per- 
tineant ad 
forum 
seculare. 


3. 
Ratione 
criminis et 
ratione 
contractus. 
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CAP. II. 


Est etiam  jurisdictio quedam ordinaria, qusdam 
delegata, quz pertinet ad sacerdotium et forum eccle- 
siasticum, sicut in causis spiritualibus & spiritualitati 
annexis. Est etiam alia jurisdictio crdinaria vel dele- 
gata, d pertinet ad coronam et dignitatem regis et ad 
regnum in causis & placitis rerum téporalium in foro 
seculari, & unde videndü cujus judicium & forum actor 
adire debeat, & verum est q sive laicum sive clericum. 
velit quis covenire, debet adire judicem & sequi forum 
rei, & judice habebit illum, apud qm reus habet domi- 
cilium, sive domicilium habuerit sub jurisdictione unius 
vel duorum. 


Et licet generaliter verum sit q actor forü rei sequi 
debeat, fallit tamen in casibus ppter diversitate juris- 


dictionum & causarum de rebus spiritualibus & tem- 


poralibus et earum sequela, sicut in causa matrimoniali, 
& rebus premissis ob causam matrimonii, quz in foro 
ecclesiastico terminari debet, quia cujus juris, i. juris- 
dictionis est principale, ejusdem juris erit accessorium. 
Et eodem modo sicut, si in foro seculari agatur de 
aliquo placito quod pertineat ad coronam & dignitatem 
regis, & fides fuerit apposita in cótractu, non ppter 
hoc ptinebit cognitio super principali ad judicem eccle- 
siasticum. 


Item fallit in causa testamentaria, & aliis pluribus 
causis ecclesiasticis. Item ratione criminis convenitur 
quis ubi deliquit, ut si quis crimen comiserit in terra 
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CHAPTER II. 


There is à certain jurisdiction ordinary, and a certain "n 
: jurisdietion delegated, which pertains to the priesthood 5 jurisdic- 
and to. the ecclesiastical forwm, as in spiritual causes and poctruHÉ 
in causes connected with the spirituality. "There is like- the aivi- 
wise an other jurisdiction ordinary or delegated, which sion of it. 
pertains to the crown and to the dignity of the king as  f.401. 
regards his kingdom in causes and pleas of temporal 

things in the secular forum : and hence it is to be seen to 

which judgment and forwm a plaintiff ought to apply, 

and it is true, that whether a person wishes to convene a 

laic or a clerie, he ought to apply to the judge and sue 

in the court of the defendant, and he shall have that 

person for his judge, in whose district the defendant has 

his domicile, whether he have his domicile under the 


jurisdiction of one or of two persons. 


And although it is generally true that the plaintiff ^ 2». 
ought to sue in the forum of the defendant, it fails how- pes : 
ever occasionally on account of the diversity of jurisdic- plaintiff 
tions and causes concerning spiritual and temporal mat- Mrd d 
ters and their sequels, as in à cause of matrimony and what 


in the premises of a cause of matrimony, which ought to Dus 
be determined in an ecclesiastical court, because to whose secular 
right, that is, to whose jurisdietion the principal matter" 
appertains, to the same person's jurisdiction tle accessory 

matter belongs. And in the same manner as,jf in a 

secular eourt proceedings are instituted concerning any 

plea, which pertains to the crown and to the dignity of 

the king, and faith has been pledged in the contract, the 
cognisance of the principal matter will not on that 

account belong to the ecclesiastical forwm. 


Likewise it fails im. testamentary causes and several By EN 
other causes ecclesiastical ^ Likewise with regard to a ofthe 

: A crime and 
crime, & person is convened where he has committed by renson 
the offence, as if & person has committed a crime in an- of the con- 
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f154b. poterit de «tfangthef per exeéplum. Item ratione 

Flet, vi (cotractus, quia cóveniendus ubi cótraxit ille qui có- 

c. 37. . 
traxit. ltem ratione rei petite, ut si clericus petat 
versus clericum vel laieum debitum q non sit de testa- 
mento vel de matrimonio, sequi debet forum  laicale, 
et eodem modo si petat laicum feodum, sub domino 
feodi erit actio, sicut petitio h:reditatis per breve de 
recto erit tractanda coram domino feodi, vel coram 
vicecofi si dominus negligens fuerit, quia ratione 
negligentire pprii judicis, videlicet domini, transfertur 
loquela ad comitatu, et sic corà rege & suis justiciariis, 
multis et varüs de causis. 


4. Item si quis unum judicem de voluntate sua ele- 

Si quis ele- : : $m - 
gerit unum gerit, ad alterius audientiam recurrere non debet volü- 
jum tate propria, cüm talis p consensum effectus sit suus 
eurrerenon Judex, quamvis generaliter verum sit, q sententia à 
facili, "s non suo judice lata non teneat, et hoc verü est, nisi 
debetesti- hoc faciat regia prohibitio, quia jurisdictionem regis 
udi n non poterit quis mutare per renuntiationé in preejudi- 
tium regi» dignitatis, seeundum quod inferius dicetur: 
quamvis expediat aliquando actori convenire reum sub 

judice de cujus factus est jurisdictione per consensum, 

magis quàm sub eo cui subest domicilii ratione, quia 

si proprius judex fuerit negligens, alius judex (licet 

non suus) poterit esse diligentior, dum tamen coertioné 

habeat q possit judicium suum demandare executioni. 

Et unde cüm divers» sint hinc inde jurisdictiones, et 


diversi judices & diverse caus, debet quilibet ipsorum 
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other person's land, because where he has committed the 
offence, there he 1s subject to the law, as may be seen in 
the case of wutfangthef for example. Likewise with re- 
gard to à contract, because the contractor is to be con- 
vened there, where he has made the contract. Likewise 
with regard to the thing claimed, as if a cleric claims 
against a cleric or a laic a debt, which is not concerning à 
testament or concerning & marriage, he ought to sue in 
the lay forwm, and in the same manner if he claims a lay 
feud, the action will be before the lord of the feud, as the 
claim of an inheritance by a writ of right will have to be 
treated before the lord of the feud, or before the viscount, 
if the lord be negligent, because by reason of the negli- 
gence of the proper judge, to wit, the lord, the trial is 
transferred to the county court, and so before the king 
and his justiciaries, for many and various causes. | 


Likewise if à person has elected à judge of his own — 4 
choice, he ought not to have recourse to the audience of xa Hin 
another of his own will, since the person has been made one judge 
his proper judge by his own consent, although generally he cannot. 
ib may be true, that a sentence passed by one, who is vrbc 
not the proper judge, is not binding, and this is true, b 
unless & royal prohibition makes it so, because no one can judge 
change the jurisdiction of the king by a renunciation to vedzh vell, 
the prejudice of the regal dignity, according to what will whether he 
be explained below : although it may be expedient some- nione 
times to the plaintiff to convene the defendant before ation. 
judge, under whose jurisdietion he is brought by his own 
consent, rather than before him, to whom he is subject 
by reason of his domicile, because if his proper judge be 
negligent, another judge (although not his own) may be 
more diligent, provided however that he has coercive 
power, so that he can enforce execution of his judgment 
And hence since there are on this side and on that 
side divers jurisdictions and divers judges and divers 
causes, each of the said judges ought in the first place to 
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inprimis estimare an suaà sit jurisdictio, ne falcem 
videatur ponere in messem alienam. 


5. — — Quia clerieus in nullo eonveniendus est coram judice 
huis cua seculari, q pertineat &d forum ecclesiasticum, sicut in 
forum ec- C&usis spiritualibus vel spiritualitati annexis, ut si pro 
agp m peecato vel transgressione fuerit pcenitentia injungenda, 
adforum et quo casu judex ecclesiasticus habet cognitionem, 
secuaré. Quia non pertinet ad rezem injungere peenitentias, nec 

ad judieem secularem, nec etiam ad eos pertinet cog- 
f.401 b. noscere de iis qu:ze sunt spiritualibus annexa, sicut de 
decimis et aliis ecclesi: pventionibus. Item nec de 
catallis i sunt de testamento vel matrimonio. Ite nec 
de peeunia pmiss& ob causam matrimonii, quee est 
quasi sequela matrimonii, ut superius dictü est, et 
hujusmodi, quia judex eeclesiàstieus in iis omnibus 
habet jus revocadi donüu, & quàvis in omnibus aliis 
actionibus sive, placitis ad foru seculare ptinentibus 
videatur q clericus sequi debeat forum seculare, et ibi 
agere et respondere ratione rel vel cótraetus, ubi agitur 
realiter vel [sonaliter, sicut in actione injuriarum vel 
criminis, dum tamen civiliter agatur, secundü q videri 
poterit tota die, q si clericus coveniendus, quia laicum 
feodum non habet, sumonitionem suscipere noluerit, 
nec plegios invenire, mandabitur episcopo vel ordinario 
loci q faciat tali venire coram rege vel justiciariis 
suis, ad respondendum & satisfacienduü de quocunq 
placito ad intentioné petétis vel querentis: quamvis 
sunt qui dicant, q de nullo placito tenentur respodere, 
nee ratione rei, contractus vel delicti coram judice 
seculari, et. salva pace eorü, videtur q fit in omnibus 
actionibus et placitis civilibus & criminalibus, pterquàm 
in executione judieii in causa c-iminali, ubi laicus! 
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weigh well whether it be under his jurisdiction, that he 
may not seem to put his reaping hook into another's 
harvest. | 


Because a cleric is not to be convened before a secular 


$. 


judge in any matter, which belongs to the ecclesiastical things per- 


forwm, as in spiritual causes or causes connected with 


tain to the 
eecclesiasti- 


the spirituality, as if for & sin or & transgression penance cal forum, 


is to be enjoined, and in which case the ecclesiastical 


and what 
to the secu- 


judge has the cognisance, because it does not belong to lar forum. 


the king to enjoin penances, nor tó the secular judge, 
nor does it even belong to them to hold cognisance of 
those matters which are connected with spiritual things, 
as concerning tenths and other revenues of the church. 
Likewise neither concerning chattels, which are testa- 
mentary or matrimonial Likewise neither concerning 
money promised by reason of matrimony, which is as it 
were à sequel of matrimony, as said above, and such like, 
because the ecclesiastical judge in all thése matters has 
the right to revoke the gift, and although in all other 
actions and pleas pertaining to the secular forwm it seems 
that a cleric ought to sue in the secular forum, and there 
to sue and answer by reason of the thing or the contract, 
when the proceedings are had against the thing or the 
person, as in an action of injury or of crime, provided 
however itis a civil action, according to what may be 
seen every day, but if a clerie, who is to be convened, 
because he has nota lay feud is unwilling to accept a 
summons, or to find sureties, à mandate shall be sent to 
the bishop or to the ordinary of the place, that he should 
eause the said person to appear before thé king or his 
justiciaries to answer and to make satisfaction upon any 
plea to the declaration of the claimant or of the plaintiff: 
although there be some who say, that they are not bound 
to answer to any plea, neither by reason of a thing nor of 
& contract nor of an offence, before a lay judge, and sav- 
ing all respect for such persons, it seems that it is done 80 
in all actions and civil and criminal suits, except in the 
execution of a judgment in & criminal cause, where & 


f. 401 b. 


6. 
Quod 
laieus non 
est conve- 
niendus 
coram 
judice ec- 
clesiastico 
de aliqui- 
bus, quao 
pertinent 
ad coro- 
nam et 
dignitatem 
regis. 


7. 
Quod quis 
possit re- 
nuntiare 
lis, quae 
pro se in- 
troducte 
sunt, sed 
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eondemnandus esset ad amissionem vite vel membro- 
rum, et quo casu, quamvis judex secnlaris habet cogni- 
tionem ut cognoscat de crimine, tamen non habet 
potestatem exequendi judicium sicut in causis civilibus, 
non enim possit degradare clericum, magis quàm ad 
ordines promovere, et ideo ppter ejus defectum habet 
ordinarius executione judicii, licet aliter observetur q 
in causa criminali, ubi poena capitalis infligenda est, 
habet ordinarius utramque, videlicet cognitionem et 
judicii executionem. 


Vice versa non est laicus conveniendus coram judice 
ecclesiastico de aliquo, qd ptineat ad coronà et regiam 
dignitatem et ad regnum, quod in foro seculari termi- 
nari potest et debeat, sicut nec de laico feodo vel eis 
pertinentiis, ratione supradicta, ut si jura pertineant, 
Sicut advocatio, jus pascendi, eundi, agendi et hujus- 
modi Item nec de debitis, nec catallis, nisi sunt de 
lestamento vel matrimonio et hujusmodi, quia rex jus 
habet revocandi donum propter suum privilegium, 
quàmvis ipse, qui convenitur coram judice ecclesiastico 
de placitis, quse pertinent ad coronam et dignitate 
regiam, per se effectus sit per cosensum de alterius 
foro et jurisdictione. 


Poterit enim quis renuntiare iis, pro se introducta 
sunt, sed tamen non in fpjudieium alioru, sicut in 
prejudieium regie dignitatis, quia injuste non trahitur 
ad alienum forum, ex quo renütiando privilegio suo 
hoe voluit, injusté tamen ppter privilegium ipsius 


noninpre- regis. Et unde si quis se obligaverit p scripturam ad 


judicium 
alterius. 


respondendum in foro vetito, non obstante suo privi- 
legio, i. regia. phibitione, seipsum obligat et non regem, 


* 
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clerie would have to be condemned to the loss of life or 
of members, and in which case, although the secular 
judge has cognisance, that he should take cognisance of 
the crime, nevertheless he has not power to execute his 
judgment as in civil causes, for he cannot degrade a cleric 
any more than promote him to orders, and accordingly 
on account of his defect the ordinary has the execution 
of the judgment, although it be otherwise observed, that 
in & criminal cause, where capital punishment is to be 
inflieted, the ordinary has both, to wit, cognisanee and 
the execution of the judgment. 


Conversely & laic is not to be convened before an 
at a. laic 
ecclesiastical judge concerning any matter, which per- i not to be 
tains to the crown or to the regal dignity and to the convened 
before an 
kingdom, which can be deterrained in the secular forum ooclesiastis 
and ought so to be, as for instance neither concerning a Caljudge 
concerning 
. lay fee nor its appurtenances, for the reason above said, as any mat- 
if rights appertain to it, as the right of advowson, the babe 
right of pasture, of à pathway, of a bridle-way and such the crown 
like. Likewise neither concerning debts nor chattels, dignity of 
unless they are concerning a testament or matrimony or the king. 
such like, because the king has the right of revoking a 
gift on aecount of his own privilege, although he who is 
convened before an ecclesiastical judge concerning pleas, 
which pertain to the crown and to the regal dignity, may 
be made through himself by his own consent subject to 


the fori and jurisdiction of the other one. 


For à person may renounce those things which have,. 7. 
That a per- 
been introduced on his own behalf, but not however to son may 


the prejudice of others, for instance to the prejudice of the dE 
regal dignity, for a person is not drawn unjustly to a things, 


foreign forwm, inasmuch as by renouncing his privilege he die: dne 
een intro- 
has been willng, unjustly however on account of the duced on 
privilege of the king himself. And hence if any one has e ehalf, but 
bound himself by à writing to answer in a forbidden not to the 


forwm, notwithstanding his own privilege, that is, the Prejudise 


Pe UNIS ait cede Mall Re mee m SUR CLUNIS 


f. 402. 


1l. 
Dec prohi- 
bitionibus 
domini 
regis. Item 
dictum est 
si per con- 
sensum, 
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et unde si ille idem postmodum phibitionem impetra- 
veri&à quód judices nó pcedant, et cótra factü suü 
multipliciter delinquit, delinquit enim p hoc q placita 
qu: pertinent ad coronam et dignitatem regis trahit 
ad alienum forü. Delinquit enim ex hoc quód venit 
contra factum suum proprium, et unde cüm judices 
et partes comparuerint, judices puniuntur, eo quód 
post prohibitionem contra prohibitionem processerunt, 
et si convincantur, gaole committantur, et poena 
pecuniaria graviter puniantur, et ille eodem mmodo de 
quo queritur qui hoe peuravit, sed non propter quere- 
lam querentis ct injuriam ei factam, sed propter in- 


juriam factam ipsi regi. non est enim ei aliqua injuria 


facta propter consensum, quia trahi voluit ad alienum 
forum, & quia sic voluit, puniatur ut primi, & quia 
venit contra factum suum, et p impetrationé suam jam 
rediit ad forü debitum, ut ibi respondeat de placito 
principali, etiam sine alio brevi, et judices et ille de 
quo queritur quantu ad placitum phibitionis recedant 
versus eum sine die, et ipse in misericordia versus eos 
pro falso clameo. 


CA». III. 


Dietum est qualiter per consensum fit de alterius 
jurisdietione : nune autem dicendum, si contra volun- 
tatem trahatur in placitum coram judice ecclesiastico 
de placitis, quz pertinent &àd coram et dignitatem 
regis, unde e(im quis ita tractus fuerit coram judice 
ceclosiastico contra voluntatem suam, qui estimare 
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royal prohibition, he binds himself and not the king, and 
hence if the very same person has afterwards sued out 
& prohibition, that the judges should not proceed, he 
Offends in many ways against his own act, for he offends 
in this respect that he drags to another forwm pleas, 
which belong to the crown and to the dignity of the king. 
He offends also in this respect that he goes against his own 
act, and hence when the judges and the parties have ap- 
peared, the judges are punished, inasmuch as after a pro- 
hibition they have acted against the prohibition, and if f 19? 
they are convicted, let them be committed to gaol, and let 
them be heavily punished with a pecuniary penalty, and 
the party in the same manner, concerning whom complaint 
is made, that he has procured this, but not on account of 
the complaint of the complainant and of the wrong done 
to him, but on account of the wrong done to the king 
himself, for to the former no wrong has been done by 
reason of his consent, because he was willing to be 
brought before another. forum, and.because he was so 
willing let him be punished as the first, and because he 
has gone against his own act, and through his own re- 
quest has now returnedto his due forwm, that he may 
there answer concerning the principal plea even without 
another writ, and let the judges and the party of whom 
he complains, as far as concerns the plea of prohibition, 
withdraw as regards him without a day, and let him be 
amerced as regards them for his false claim. 


CHAPTER III.' 


We have discussed in what manner a person by con- l 
, . . . L] Concern- 
sent becomes under anothers jurisdiction. Now we ing the 


must discuss if contrary to one's will one is drawn into Prohibi- 


. "E : H tions of 
& suit before an ecclesiastical judge concerning pleas, the lord 


. . c . he king. 
which pertain to the crown and the dignity of the king, r$ 578 
whence, when & person has been so drawn before an "if bycon- 


ecclesiastical judge against his will, who has been un- E " has 
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nuneau. noluerit an sua sit jurisdietio, sed jurisdictionem regis 
im 8c9?" sibi usurpaverit, & delinquunt tam judices qui placitum 
tatem. — tenent quám ille qui sequitur, &d querelam illius qui 
sic ad non suum judicem trahitur, fiat breve domini 
regis judicibus ne procedant, & ei qui sequitur ne 
sequatur, in hac forma. Et si judicassent, judicium 
exequi non possent, quia vicecoi nihil faceret ad 


mandatum ipsorum. 


m Rex talibus judieibus salutem,  Prohibemus vobis, ne 
D'iier placitum teneatis in, euri& Christianitatis inter A. 


dum,si petentem & B. tenentem de tanta terra cum perti- 
ronam et nentiis, vel de laico feodo ipsius B. in tali villa, vel 
dignitatem &]iter: de catallis vel debitis que non sunt ex testa- 


ie quód predictus À. eum injuste trahit in placitu coram 
plaeitum — vobis, quia placita de laico feodo & de debitis & 
vibra catallis d non sunt de testaméto & matrimonio spec- 
suntdetes- tant. ad coronam & dignitate nostrà. Et hujusmodi 
tamen, phibitio locü habet, eàm seribitur judieibus qui ordi- 
monio  mari& habet jurisdictione. 53i auté delegatam, ut si 

delegati fuerunt à dio papa, vel alio ordinario tune 


S1C. 


3. Rex talibus judicibus salute. Prohibem? vobis, ne 
Brevejudi- teneatis plaeitü in curia Christianitatis de laieo feodo 
teneant de À. in tali villa, & unde ide A. qritur q B. de N. 
laieofeodo. (abit eum jim placitü cor& vobis in curia Christiani- 
pnt tatis autoritate literarü dii paps de laico feodo suo 

vel debitis et catallis &c. ut supra. Et idé dici poterit 
de advocationibus ecelesiarü vel de aliis placitis q 
pertinent ad coronam et dignitatem domini regis, & 
tune sie: ne teneatis placitum in curia Christianitatis 
de advocatioe ecclesite de tali loco, unde talis ritur 
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willing to weigh whether the jurisdiction was his own, discussed, 
but has usurped to himself the jurisdiction of the king, now indeed 
both the judges who entertain the plea as well as he who diseuss ** if 
sues offend, then upon the plaint of him who is drawn Rand SE 
before a judge who is not his own, let a writ of the lord 

the king be issued to the judges that they should not 

proceed, and to him who sues that he should not sue, 

in this form.  Ánd if they have judged, they should not 

be able to execute their judgment, because the viscount 

would do nothing upon their mandate. 


The king to certain judges greeting. We prohibit you, , x - 
that you should not entertain a suit in the court of Seb if 
Christianity between A. the claimant and B. the tenant eig 
concerning so much land with its appurtenances, Or COn- the dignity 
cerning the lay feud of the said B.in such a vill ; po ERU 
otherwise, concerning the chattels or debts which are m judge that 
testamentary nor matrimonial, and whereof the aforesaid 5B6 should 
B. complains, that the aforesaid À. draws him unjustly tain a suit 
into a suit before you, because pleas concerning a lay i»; chat. 
feud and concerning debts and chattels, which are not tels, whieh 
testamentary nor matrimonial, belong to our crown and testamen- 
our dignity. And this kind of prohibition has place um nor 
when the writ is sent to judges who have ordinary juris- nil ud 
dietion. But if they have delegated jurisdiction, as if 
they have been delegated by the lord the pope, or by 


some other ordinary, then in this form. 


The king to such and such judges greeting. "We pro- ^" S TA 
hibit you, that you should not entertain a suit in the the judges 
court of Christianity by authority of letters from the lord 7ot to en- 

ertain a 
the pope concerning a lay feud, or concerning debts and suit con. 
chattels as above said. And the same may be said con- Miu " 
cerning the patronage of churehes or concerning other 
pleas which pertain to the crown and to the dignity of 
the lord the king, and then thus: that you should not 
entertain a plea in the court of Christianity concerning 


the patronage of & chureh in such & place, whereof so- 


f. 402 b. 


1l. 
De prohi- 
bitionibus 
et advoca- 
tionibus 
ecclesim. 
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&c. ut supra, quia placita de a&dvoeationibus ecclesiarum 
spectant ad coron& et dignitate nfm. T. &c. Et sic 
fie& de omni jure q pertinere potest ad laicü feodum, 
de quo rex habere debet cognitionem. Et eode modo 
scribatur parti adverse, ne sequatur in hac forma. 


Rex tali salute, Prohibemus tibi, ne sequaris placitü : 
in euria Christianitatis de laico feodo tali in villa vel 
de debitis, catallis vel advocatione ecclesie et hujus- 
modi, et unde fdiet? talis queritur g tu trahis eum 
in placitü in curiam Christianitatis cori tali judice, 
ordinario videlicet, vel corà talib? judicibus, videlicet 
delegatis autoritate literarum dni papse, vel autoritate 
literarü alicujus alterius ordinarii, vel autoritate literaru 
alterius subdelegati à judicib? à düo papa delegatis, 
quia hujusmodi placita &c. ut supra, & ita q hujus- 
modi brevia semper conveniant brevibus ad judices 
transmissis. 


Car. IV. 


Sunt etiam alia genera phibitionu qm plura & 
diversa, quaru Qdam sunt de advocationibus ecclesiarü, 
ubi no agitur directé inter patronos ut hie, sed in. 
directe : ut si inter rectores, qui tenet ecclesias de 
advocatione et donatione diversorum patronorü, inter 
se eotendant de decimis, oblationibus, & obventionibus 
ecclesiarum, et ita quod si petens obtineret, posset 
patronus jacturà suse advocationis incurrere, fit judici- 
bus ne pcedant phibitio in hae forma, si de tota 
&dvocatione fiat cotentio. 
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and-so complains &e. as above, because pleas concerning f. 402 b. 
the patronage of. churches belong to our crown and dig- 
nity. Witness &e. And so it shall be done concerning 
every right, which may pertain to a lay feud, concerning 
which the king ought to have cognisance. And in the 
same way let à writ go to the adverse party, that he 
should not sue. s | y. *' 

The king to so-and-so greeting. We prohibit you, that " 4. 
you should not prosecute 4 suit in the court of Christia- ibo Ne 
nity concerning a lay feud in such a vill, or concerning ^ot to sue. 
debts, or chattels, or the patronage of a church, and such 
like, and whereof the aforesaid so-and-so complains that 
-you are drawing him into a suit into the court of Christi- 
anity before such a judge, the ordinary, to wit, or before 
such judges, delegated, to wit, by the authority of letters 
from the lord the pope, or by the authority of letters 
from some other ordinary, or by the authority of letters 
from some other sub-delegate of certain judges delegated 
by the lord the pope, because pleas of this kind &e. as 
above, and so that writs of this kind should always agree 
with the writs transmitted to the judges. 


CHAPTER IV. 


There are also other kinds of prohibitions both nu- 1. 
merous and various, of which some are concerning the ded 
patronage of churches, where proceedings are not had rei sy 
directly between the patrons as here, but indirectly: as sge eo 
if rectors who hold churches of the patronage and dona churches. 
tion of different patrons dispute with one another con- 
cerning the tithes, oblations, and obventions of the 
churches, and so that, if the plaintiff prevails, the patron 
might incur the loss of his advowson, a prohibition is 
issued to the judges, that they should not proceed, after 
this form, if the contention is about the entire advow- 


SOn, 


s 2. 
Prohibitio 
de advoca- 
tionibus, 
Indicavit 
judicibus. 


f. 403. 


. 8. 
Prohibitio, 
Si rectores 
ecelesi- 
arum con- 
tendant 
inter se 
sine pa- 
tronis. 
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Rex talibus judicibus salutem. Indicavit nobis À. 
q cüm B. talis clericus vz. tenet ecclesià de tali loco 
de advocatione sua, C. talis clerieus vz. clamans eà de 
&dvocatione D. trahi! eü in placitü corà vóbis in curia 
Christianitatis autoritate literaru düi papse. Quia vero 
manifestü est q pfatus A. jactur& advocationis sus 
incurreret, si pdictus C. in causa illa optineret, vobis 
phibemus ne in causa illa pcedatis, donec discussum 
fuerit in curia nostra ad qué illorü, s. À. vel D. 
ptineat ejusdem ecelesie advocatio, quia placitü de 
advocatione &e. ut supra. Teste &c. Est & alia 
phibitio de eode, ubi agitur indirecté de parte sicut 
de toto, ut si agàt rectores de medietate alicuj? eccle- 
si] vel de tertia parte inter se de ecclesia Q divisa 
fuit ab antiquo inter patronos & de advocatione 
ratioe diversorü feodorü, & tüc fiat phibitio in forma 
supradicta. Si autem coótentio fuerit inter rectores de 
aliquib? decimis dq estimari possunt usd ad quartam, 
quintam, vel sextam parte advocationis, et, ultra quam 
parté non extéditur phibitio ut videtur, tunc fiat 
judieibus phibitio in hac forma. 


Rex talibus judieibus salute. Indicavit nobis A. q 
cüm B. teneat de advocatione sua sextam ptem eccle- 
sim de N. talis abbas clamàs pdictam sextam ptem de 
advocatione B. trahit eum in placitum coram vobis 
in euria Christianitatis, quia vero manifestü est quód 
pdietus À. jacturam advocationis pdiete sexte partis 
ilius ecclesi, incurreret, si prxdietus abbas in causa& 
illa obtineret, vobis phibemus ne in causa illa proce- 
datis, donec discussum fuerit ad quem illorum pertineat 
predietze sexte partis advocatio, quia placitum &c. 


! * trahit," MSS. Rawl. C. 160 and 159. 
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The king to Soci s judges greeting. A. has indi- — a. 
cated to us ; (hat when B. such a clerie, to wit, holds the 4 tert 
church of such a place upon his presentation, C. such & oeular ad- 
clerie, to wit, claiming it upon the presentation of D., « Trdica: 
draws him into a plea before you in the court of Chris- "i ? to the 
tianity by authority of letters from the lord the pope.' judges. 
Since however it is manifest that the aforesaid À. would 
ineur the loss of his advowson, if the aforesaid C. should 
prevailin that suit, we prohibit you that you may not 
proceed in that cause, until ib has been settled in our 
court, to which of them, to wit, ÀÁ. or D., the advowson 
of that church pertains, because & plea concerning an 
advowson, &e. as above. Witness, &c. "There is also 
another prohibition concerning the same thing, where 
proceedings are had indirectly concerning a part just as 
concerning the whole, as if the rectors of the mediety of 
a certain church, or of the third part, proceed against 
one another concerning a church which has been divided 
from olden time between the patrons, and concerning the 
&dvowson by reason of divers feuds, and then let & pro- 
hibition issue in the form abovesaid. But if there bea 
contention between the reetors concerning certain tithes, 
which may be valued up to & fourth, or a fifth, or a 
Sixth part of the advowson, and beyond which part the 
prohibition is not extended, as ib seems, then let there 
issue to the judges a prohibition after this form. 


The king to such and such judges greeting. A. has f£ His 
indicated to us that when B. holds of his patronage the n prohibi- 
sixth part of the church of N., abbot so-and-so claiming tion, if the 
the aforesaid sixth part as of the patronage of B. draws Pacdus 
him into a suit before you in the court of Christianity, contend 
but because it is manifest that the aforesaid A. would Mir 
incur the loss of the patronage of the sixth part of that without 
church, if the aforesaid abbot were to prevail in that tbe P*- 
suit, we prohibit you that you should not proceed in 
that cause, until i& has been settled to which of them 


the patronage of the aforesaid sixth part belongs, be- 


! 
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ut supra. Et fiat clerico phibitio qui sequitur in forma 
q consona sit phibitioni facte judicibus. Poterit ali- 
quando sine przejudicio alicujus de cosensu patronorum, 
ad breve quod dieitur Indieavit, si contingat quód 
decims petantur in foro ecclesiastico quz sunt de 


 &lterius advocatione sive in toto sive pro parte majore, 


4. 
Prohibitio, 
si clericus, 
presenta- 
tus ab eo 
qui obti- 
nuerit, im- 
placitatus 
fuerit a 
clerico 
ipsius qui 
amisit in 
curia regis. 

5. 


Breve pro- 
hibitionis 


(Ostendit 


nobis) for- 
matum a 
justiciariis 
secundum 
querelam. 


fieri inquisitio in curia düi regis tanquam de advo- 
catione ppter estimationem decimarum, ubi ecclesia 
enormiter lesa est, ut si ecclesia recenter spoliata 
fuerit in hac forma: utrü vz. talis preessntatus à tali 
patrono recenter fuerit in seysina de talibus decimis 
tanquam spectantibus ad eeclesià suam, qm tenet de 
psentatione talis patroni sui, vel si talis alia psona& 
inde fuit in seysina tali tepore ut de decimis spectanti- 
bus ad eeelesiam suam talé, qm tenet de advocatione 
talis patroni sui. 


Est & aliud genus phibitionis, ut cüm inter patronos 
cotentio fuerit aliquádo de jure psentationis & quilibet 
eorü clericü suü psentaverit et pendente psentatione 
unus obtinuerit, ad eujus psentatione clericus admissus 
fuerit, si clericus qui ab aliquo alio patrono psentatus 
fuerit clericü ita admissü cora judicib? ecclesiasticis 
implacitaverit ratione psentationis ejus qui amisit, fiat 
eis phibitio talis in hac forma. 


Hex tali priori & eojudicibus suis salute. Ostedit 
nobis À. q cüm ipse ad ecclesia tale vacantem ali- 
quàdo psentasset B., C. geres se patronü illius ecclesise 
ad eade ecclesiÀ psentavit clericü suu, s. D., & eü idé 
À. seysina psentandi in curia nia c. recuperasset 
versus ipsü C., et B. clericus ad psentation& sus'r ad 
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cause a suit, &c. as above. And let there be issued a pro- 
hibition to the eleric who sues in a form, which is conso- 
nant to the prohibition issued to the judges. Sometimes 
also without prejudice to any one with the consent of 
the patrons upon the writ which is called *Indicavit," 
if it happens that tithes are claimed in the ecclesiastical 
court, whieh belong to the advowson of another person, 
either in their entirety or for the greater part, an inquest 
may be held in the court of the lord the king, as if con- 
cerning the advowson, respecting the estimate of the 
tithes, where the church has been enormously wounded, 
.&s for instance if the church has been recently spoiled, in 
this form : whether so-and-so presented by such à patron 
was recently in seysine of such tithes as belonging to 
his church, or if such other person was in seysine thereof - 
at sueh a time, as of tithes belonging to his church, 
which he holds of the presentation of so-and-so his 
" patron. 


There is also another kind of prohibition, as when A proli: 
there has been a dispute betweens patrons at a certain arr 
time concerning the right of presentation, and a certain presented 
one of them has presented his clerk a&nd pending the Y him». 


presentation one of them has prevailed, upon whose preanen 
presentation a clerk has been admitted, if a clerk who in 


has been presented by some one else as patron shall pleaded by 
have impleaded before ecclesiastical judges the clerk ice 


who has been so admitted, let a prohibition issue to hes lost in 
the court 
them in this form. | of the 


king. 
The king to the prior of so-and-so and his associate ^ 


judges greeting. A. has shown to us that when he had 4 un of 
presented B. to his church of so-and-so which was ostendit 2 


vacant, C. pretending to be the patron of such church Eus 


drawn up 


had presented to that church his clerk, to wit, D., and by the jus- 
when the said À. had recovered the seysine of the pre- sedes 
sentation in our court &c. against the said C., and B. his with tho 


clerk upon his presentation had been so admitted under complaint. 
R 2657. ^M 
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mandatum nostrü sic &dmiss?, ide D. trahit eu in 
placitü in curia Christianitatis cora vobis ratione 
Dsentationis de se factz, autoritate literarü dfi papse, 
& quia ea d in curia nf& rit acta sunt irritari non 
debét, vobis phibemus, ne in causa illa pcedatis ad 
irritanda ea d in curi& nf& rite acta sunt. Teste &c. 
Ité alia forma de eode & quasi p breve de Indicavit. 


or Rex tali priori et cojudicibus suis salute. Ostedit 
reve pro- ' . | ; : T - 
hibitionis DObis À. prior de N. g cüm nup in curia nf& corà 
eopraewm justic. nfis &c. recuperasset versus B. priore de tali 
turcontra loco advocatione capelle de N. ut ptinete ad matrice 
judicium  ecclesig ipsius A. prioris p recognition8 magne assisso 
eura inde ibi inter eosdé priores capta, & idé A. prior de 
domini  t&]i loco teneat egndé capellà in pprios usus p ordi- 
nariu loci, cui p cósiderationé curie nfc mandavimus 
pceessum illius loquele, ut q suü esset inde exequere- 
tur, C. s. elerieus de N. trahit ipsü À. priore de tali 
loco in placitu coram vobis, petens capellam illam ut 
psona ejusdem ex advocatione & donatione predicti 
B. prioris de tali loco, qui advocationé illam in curia 
nfa amisit p recognitione magne assise, & tangm inde 
f.403 b. spoliatus desicut nugm fuit in eade institutus, ut 
pdietus A. prior de tali loco dicit. Et quia pdictus 
B. prior de tali loco (de cujus advocatione dictus C. 
petit eapellà illà) nihil juris habet in illa sicut recog- 
nitü est p assisam, & ea qus in curia nostra rite acia 
sunt no debeant in foro ecclesiastieo ab aliquo in- 
firmari, vobis mandamus, quód si ad mandatü dicti 
ordinarii vobis constiterit, q. pdictus C. clericus nungm 
fuit in eade capella institutus tepore, quo fpdictus 
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our mandate, the said D. draws him into & plea in the 
court of Christianity before you by reason of a presenta- 
tion made of himself by the authority of letters from the 
lord the pope, and because such matters as have been 
duly transaected in our court ought not to be set aside, 
we prohibit you, that you should not proceed to set aside 
those matters which have been duly transacted in our 
court. Witness &c. Likewise in another form concern- 
ing the same, and as it were by 2 writ of * Indicavit." 


The king to such a prior and his associate judges 0. 
greeting. A, the prior of N. has shown to us that when "s b M 
he has lately recovered in our court before our justici- againsthim, 
aries against B. the prior of such a place the advowson sera 
of the chapel of N. as belonging to the mother church of ju ds Arn 
the said prior A. through the recognition of & great me court 
assize held thereon between the said priors, and the said of the lord 
A. the prior of such a place holds the said chapel for his iur 
proper uses through the ordinary of the place, to whom 
by a resolution of our court we have sent the process 
of that trial, in order that he might perform whatever 
was his proper duty, C., to wit, the clerk of N., draws the 
said À. the prior of such à place into a suit before you, 
claiming the said chapel, as parson of the same, under 
the presentation and donation of the aforesaid B. the 
prior of such a place, who lost the advowson of it by the 
recognition of & great assise, and as if spoiled of it was 
consequently never instituted to the same, as the afore- f. 408 b. 
said A. the prior of such à place says. And because the 
aforesaid B. the prior of such a place (upon whose pre- 
sentation the aforesaid C. claims that chapel) has no 
right to it,as was recognised by the assise, and those 
matters which have been duly transacted in our court 
ought not to be impeached by any one in an ecclesias- 
tieal court, we command you that, if it be ascertained 
by you, that the aforesaid elerk C. was never instituted 
to the said chapel at the mandate of the said ordinary at 
the time, at which the aforesaid A. the prior of such a 

M 2 
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À. prior de tali loco nec ante recuperavit in curia nta 
predietam advoeatione, vobis phibemus, quod in causa 
illa d est corà vobis (ut dicitur) non pcedatis, quia 
hoe esset manifeste contra coronam & dignitate niam. 
Teste &e. Ité q ea que in ecurig& domini regis rite 
acta sunt irritari non debent; & ubi consensum est in 
aliqm clericum eo q hzres alicujus fuerit infra state, 
si clerici primo psentati velint institutum implacitare, 
tune fiat phibitio in hac forma. 


A Rex talibus judicibus salute. Prohibemus vobis, ne 
zt t teneatis plaeitü in curia Christianitatis de ecclesia de 
traea, que N, de cujus advoeatione nuper placitum fuit in curia 
domini  OStra coram justice. &e. inter A. querentem & B. 
regisrite custode C. filii & heredis A. impediétem ratione juris 
aeta sunt Q idem B. dicebat eundé C. habere in pdicta advoca- 

tione, & unde inter eosdé A. & B. eonvenit in curia : 
nfa coram justie. nostris, q uterq illorum cosensit in : 
E. cancellarii talé eo q judiciü pcedere non potuit, 

quia pdietus C. (de quo dicitur q jus habet in pdicta 
advocatione) ad chartas antecessoris sui vel hujusmodi 

respondere no potest cüm sit infra state. Et quia si 

placitum qg est eoram vobis in curia Christianitatis 

peederet, ide C. dum infra setate fuerit jacturam advo- 

cationis sus posset incurrere, et placita de advoca- 

tionibus ecclesiarum pertinent ad coronam & dignitate 

nostram &c. Teste &c. Est ad aliud genus prohibi- 

tionis ratione rerum temporalium quas ad ipsum regem 

pertinere possunt ratione custodie archiepiscopatuum 

& episcopatuum vacantium, & que occasionem inducunt 

prohibendi sieut pro sancto Edmundo archiepiscopo 

Cantuar, & fit prohibitio in hac forma. 


OF EXCEPTIONS. 181 


plàce, and not before, recovered in our court the said 
advowson, we prohibit you, that you should not proceed 
in that cause which is before you (as is said), for this 
would be manifestly against our crown and dignity. 
Witness &c. Likewise because those things which have 
been duly transacted in the court of the lord the king 
ought not to be madé void, and where a certain clerk 
has been agreed upon, inasmuch as the heir of. some one 
is under age, if the clerks first presented wish to sue the 
person instituted, then let a prohibition issue in this 
form. | 


The king to such and such judges greeting We 7. 

prohibit you, that you should not hold a plea in the viget 
court of Christianity concerning the church of N., con- thing is 
cerning the advowson of which there has been lately a ind "m 
suit in our court before our justiciaries &c., between A. those 
the plaintiff and B. the guardian of C. the son and heir e dus 
of À., impeding him by reason of the right which the said been duly 
B. alleged that the said C. has in the said advowson, cud iet 
and whereupon it has been agreed between the said A. o o 
and B.in our court before our justiciaries, that both of S 
them have agreed upon E. the chancellor of such a place, 
inasmuch as the judgment could not proceed, because 
the aforesaid C. (concerning whom it is said that he has 
the right to that advowson) cannot answer, since he is 
under age, as to the charters of his ancestors and such 
like. And because if the suit, which is before you in the 
eourt of Christianity, were to proceed, the said C. since 
he is under age might incur the loss of his advowson, 
and pleas concerning the advowsons of churches pertain 
to our crown and dignity &c. Witness &c, "There is also 
another kind of prohibition by reason of temporal things, 
which may pertain to the crown by reason of the cus- 
.tody of vacant arcehbishopries and bishopries, and which 
bring on an oeeasion of prohibiting, as on behalf of 
Saint Edmund archbishop of Canterbury, and a prohi- 
bition issues in this form. 
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| 8. Rex priori & convétui Roff. salute. Ex relatione 
z m quorund& nuper didicimus q cüm venerabilis pater E. 
tnentad Cantuaf archiepiscopus habeat custodia episcopatus 
laicum feo- : . $i . 
dum ratio. |voffl. nune vacantis cum omnibus exitibus & pficuis 
ne alicujus ad dictum episcopatum spectantibus, vos trahitis in 
advocatio- : . . ENCTNLS an E S 
nis,sicut placitum in curia Christianitatis eundé archiepiscopum 
deexen- autoritate literarum domini papse super quibusd& exen- 
niis et red-  ,. zs 
ditibusque nlis! qus  prestanda sunt de maneriis nostris, et 
end , eodem modo consuetudo? quo alii annui redditus reddi 
coronam. Solent episcopo si viveret, eo q idem archiepiscopus e& 
sibi reddi postulat ratione custodie ejusdem episcopa- 
tus tempore vacationis. Et quoniam si vos in causa 
ila obtineretis, manifestum esset nobis inde damnü 
incurrere, si contingeret aliquado archiepiscopü Cantuat 
simul cü episcopatu Roff. vacare & utrüj in manu 
ní& existere, vobis phibemus ne placitum illud sequa- 
mini in curia Christianitatis, quia hoc esset contra 
corona et dignitatem nostram & ad damnum nostrum 
& pjudicium libertatis nostre, quam habemus de epi- 
seopatibus vacantibus in regno nostro. este &c. Et 
fiat aliud breve in eadem forma judicibus, ne procedant. 
f.404, Est & aliud genus prohibitionis, ubi quis clericus psen- 
tatus ad ecclesiam p dominü regem ppter insufficientià 
reeusatus fuerit & alius idoneus institutus, si velit 


inquietare institutum, & tune fiat phibitio in hac 


forma. 
|09. Rex talibus judicibus salutem. Satis meminimus 
SLmi^75 nos jam pridem fsentasse venerabili patri E. Cantuai 


d. n archiepiscopo À. de N. ad ecclesiam talé tunc vacantem, 
B, us e LJ . * . . . 
idoneus Quem quidem cüm idem archiepiscopus minus idoneum 


admissus, invenisset, ipsum &d eandem admittere recusavit, et 


ad quere-  , ; NC ; à . . 
IER BEETÓ cüm idem archiepiscopus à nobis licentiam obtineret 


! * exhenniis," MS. Rawl. C. 160. | ? ** consucto," MS. id. 
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The king to the prior and convent of Rochester, "Up- & 
on the report of certain persons we have lately learnt ena 
that, whilst the venerable father Edmund, archbishop of d 
Canterbury, has the custody of the bishoprie of Roch-! arri T" 
ester, which is now vacant, with all the issues and profits tain to a 
belonging to the said bishoprie, you draw into a suit in pofenm 
the court of Christianity the said archbishop by the ofa certain 
authority of letters from the lord the pope concerning ids di 
certain payments which are to be made from our manors, cerning 

certain 
and in the same aecustomed manner in which other payments 
annual rents are usually rendered to the bishop, if he SIM sy 
were alive, inasmuch as the said archbishop claims the pertain to 
same to be rendered to him by reason of his custody of the crown. 
the said bishoprie during the time of the vacancy. And 
since if you were io prevailin that suit it is manifest 
that we should incur loss, if it should happen at any 
time, that the archbishopric of Canterbury together with 
the bishoprie of Rochester should be vacant, and both 
should be in our hand, we prohibit you, that you should 
not prosecute that suit in the court of Christianity, be- 
cause that would be against our crown and dignity and 
to our loss and to the prejudice of our franchise, which 
we have concerning vacant bishopries in our kingdom. 
Witness &c. And let there issue another writ in the 
same form to the judges, that they should not proceed.  . 
There is also another kind of prohibition, where à cer- f, 404. 
tain clerk presented to & church by the lord the king 
has been rejected for insufficiency, and another fit person 
has been instituted, if he seeks to disturb the person in- 
stituted, let à prohibition issue in this form. 

The king to so-and-so judges greeting. We well re- |. 9. 
member that we have some time ago presented to the Es 
venerable father Edmund, archbishop of Canterbury, a défi has 
certain À. de N.to such '&à church then vacant, whom Mected Sad 
indeed when the said archbishop found him to be in- E 
sufficient, he refused to admit him to the said church, ted, upon 


and when the said archbishop had obtained from us & a 
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formttum de idonea psona eidé ecclesia pvidenda, illam B. de N. 
as. — viro pvido & honesto & laudabilis conversationis can. 
tulit, cujus collationi et ordinationi de eadem facto 
regium adhibuimus assensum & favore. Et cüm idé 
Á. jam pristine psentationi ad dictam ecclesiam de 
persona sua per nos fact» adhrereat, & de qua nibil 
consequi potuit ppter suam insufficientiam, trahit ipsum 
B. in placitum de eadem ecclesia coram vobis autori- 
tate literarum dfi pap, et quoniam injustum est & 
contra dignitatem nostram q ide A., cui fuit ppter 
suam  insuffücientiam institutio denegata, ipsum B. 
|: implacitet et inquietet, qui per ipsum archiepiscopum 
" sicut persona idonea ad eandem admissus & canonich 
institutus nostro interveniente assensu & favore, vobis 
phibemus, q de cstero placitum illud non teneatis. 
Teste &c. Et fiat bre in consimili forma clerico ne 
pcedat. Est et aliud genus prohibitionis, càm ipse 
rex vel aliquis antecessor suus, ratione alicujus vaca- 
tionis alieujus episcopatus, abbatis, vel prioratus, & 
in manu sua existentis, [sentaverit clerieum, & qui ad 
presentationem suam fuerit institutus: & episcopus, 
| vel abbas, vel prior substitutus veniat cotra psenta- 
] lionem regis vel patris sui, tune fiat phibitio in hac 
forma. 


7o M oc - 
EN 


10. Rex talibus judicibus salutem. Monstravit nobis 
1 5 ibus. Á. de N. q eum teneat advocationem talis ecclesim 


f siclerieus de donatione J. regis patris nostri, quam ei contulit 
E: ad prw- 


Kona: ratione talis prioratus vacantis & in manu sua exis- 
ege tentis, prior illius loci jam infirmare nititur institu- 
regis ve 


anteces- tionem illius A. de fdicta ecclesia, quam sie ad fsen- 


| 
| ] L ; . r e. . . * 
| sorisad- tationem dicti patris nostri canonice est adeptus, & | 
Fa Inissus 1m- & . . t lti li lt t ahit 
E plaeitetur . gravans, inquietans eum multipliciter, trahit eum 

| ^» CUl^ — eoram vobis in curiam Christianitatis, autoritate litera- 

: Christiani- : P - . [] 

ü tatis, rum dii paps de eadé ecelesia, Et quoniam hoc est 


manifest? in opprobrium et pjudieium regise dignitatis, 
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lieense to provide & fit person for the said church, he hii n 
collated to it B. de N., à man prudent and honest and; justictaries. 
of laudable conversation, to whose collation and ordina- 
tion to the said church we have given our royal assent 
and favour. And since the said À. adheres to the former 
presentation made by us of his person to the said church, 
and from which he could derive no effect on aecount of 
his insufficiency; he draws the said B. into a suit con- 
cerning the said church before you by authority of let- 
ters from the lord the pope, and since it is unjust and 
contrary to our dignity that the said A., to whom insti- 
tution was denied on aeeount of his insufficiency, should 
implead and disquiet the said B. who has been admitted 
as & fit person to the said church and canonically insti- 
tuted, our assent and favour intervening, we prohibit you, 
that henceforth you should not entertain that suit. Wit- 
ness, &e. And let à writ issue in similar form to the 
clerk, that he should: not proceed. "There is also another 
. kind of prohibition, when the king himself or some one 
of his ancestors by reason of & vacancy of a bishopric, 
abbey or priory, which is in his hand, has presented a 
clerk, who on his presentation has been instituted : and a 
bishop or abbot or prior substituted comes against the 
presentation of the king or his father, then let a prohi- 
bition issue in this form. 


The king to so-and-so judges greeting. A. de N. has , 10. 


shown to us, that when he holds the advowson of such E AME 


a church upon the donation of John our father, which the judges, 
if à clerk 
he conferred on him by reason of such a priory being admitted 


vacant and being in his hand, the prior of that place now 9n e pre- 
strives to invalidate the institution of the said A. to the of the king 


aforesaid church, which he has canonically obtained 9T of his 
ancestor 
upon the presentation of our said father, and grieving should be 
and disquieting him in many ways, draws him before de nri E 
you into the court of Christianity, by the authority of of Christi- 
letters from the lord the pope concerning the said church. *?it 


And as it would be manifestly to the disgrace and pre- 


f. 404 b. 


1. 
Prohibitio! 
gi clericus 
implacita- 
verit 
ballivum 
vel alium 
ministrum, 
eo quod 
arrestavit 
eum pro 
pace regis 
vel pro 
latrocinio. 
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si dietus prior in causa illa obtineat: vobis phibemus, 
ne in causa illa pcedatis, chm vobis & universis de 
regno nio notorium sit & esse debet, q eoolesie 
vacantes é&  ptinentes ad collationem — episcoporum, 
abbatum, & priorum sede non vacante dum viverent, 
ptinere debent ad nos, ratione custodie tempore vaea- 
tionis. Teste &e. Et q dietü est de episcopatibus, 
abbatiis, prioratibus, diei poterit de baroniis & aliis, 
dum fuerint in custodia düi regis. 


Qap. V 


Est etij inter alias phibitiones ddam phibitio, ubi 
videlicet clericus implacitaverit balivü dài regis in 
curis Christianitatis aliqua de causa, eo forte quód idé 
palivus eü arrestavit p sliqua transgressione, & p 
pace dii regis, & de quo petita fuit curia Christiani- 
tatis p episcopum : &; forma phibitionis talis est. Rex 
talibus judieibus salute. Mostravit nobis talis vic. 
major, ppositus talis ville, vel ballivus quilibet, g cüm 
À. clerieü. tangm malefactoré & rettatü de roberia & 
societate latronu, vel inventum tali loco in convétu & 
societate latronü, & certa suspicione notatum, p officii 
sui debito, & p pace nia p legem terre gecundü regni 
nostri consuetudine nuper arrestari fecisset, quonia 
etiam postmodü tali episcopo, qui ipsum petiit sibi 
liberari tengm elericu à carcere & custodia nia, fecimus 
lHberari. Idem A. clerieus fatum ballivu nostrü, oc- 


casione pdieta trahit in placitü coram vobis autoritate 


-—— —À 


1 A rubric, which precedes here in | matter of the preceding chapter : 
Tottell'a edition, and has no bearing | * De donationibus que pertinent 
on the subject matter of this chap- | * ad regem in vacationibus episco- 
ter, bas been designedly omitted. | ** patuum, abbatiarum, prioratuum 
It has the appearanee of à side note | * et hujusmodi." 
and has reference to the subject 
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judice of our royal dignity, if the aforeseid prior should 
prevail in that eause, we prohibit you, that you should 
not proceed in that cause, since it is and ought to be no- 
lorious to you and to every person of our realm, that. 
vacant churches which pertain to the collation of bis- 
hops, abbots, and priors, whilst their see 1s not vacant 
during their lifetime, ought to belong to us by reason of 
our guardianship in the time of à vacancy. Witness, 
&c. And what is said of bishopries, abbeys, priories; 
may be said of baronies and other offices, whilst they 
are in the custody of the lord the king. 


CHAPTER V. f. 404 b. 


There is likewise amongst other prohibitions a certain | 1.. 
prohibition, to wit, where a clerk has sued a bailiff of pube ira 
the lord the king in the court of Christianity for a clerk has 
certain cause on the ground that the said bailiff has ec 


arrested him for some transgression, and for the peace ie erus 
of the lord the king, and concerning whom the court ground, 


of Christianity was applied to by the bishop. "The form that he 


of the prohibition 1s of this kind : rested him 
The king to judges so-and-so greeting. So-and-so our v ean 


viscount, or mayor, or provost of such a vill, or bailiff king's 
of such a place, has shown to us that when he had EE'e P". 
lately caused to be arrested & clerk A. as & malefactor bery. 
and aecused of robbery and of associating with robbers, 

or found in such & place in & meeting and society of 
robbers, and marked with a certain suspicion, according 

to the duty of his office and. on behalf of our peace by 

the law of the land according to the custom of our realm, 
since likewise we have afterwards caused him to be 
delivered up to bishop so-and-so, who claimed him to be 
delivered up to him, as being & clerk, from our prison 

and our custody. The said clerk A. draws our afore- 
said bailiff upon the occasion aforesaid into a suit 


]. 
Prohibitio 
de eo, qui 
dicebat se 
tenere per 
legem 
Anglis, et 
in curia 
Christiani- 
tatis pro- 
bare volu- 
erit pueros 
suos legi- 
times, qui 
revera 
bastardi 
sunt. 
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literarü diii papse, & quonia hoc est manifesté conira 
coronà & dignitate nostram, & etiam conira pac8 
nostram q aliquis ballivus noster occasione ministerii 
sui, vel p aliquo q ad coservatione pacis nosire per- 
tineat, vel p justicia facienda, trahatur in placitum 
in curia Christianitatis, em eorü facta nfa reputemus 
in hae pte, vobis phibem?, &c. ut supra. T. &e. Et 
cosimile bre fiat clerico qui sequit, & qui poti? capi 
debeat et in prisoü mitti. 


Car. VI. 


Est etiam breve phibitionis in casu ubi quis tenere 
se dicebat p legem Anglie, & cüm  disseysitus esset 
et tulisset breve de nova disseysina ad seysinam re- 
cuperanda, objectum esset ei g recuperare no potuit, 
eo q pueri! ratione quorü ad 'vitam suam tenere 
debeat? cüm in curia Christianitatis illos pbare velit? 
ad legitimos, q facere no debuit, secuta fuit phi- 
bitio in hac forma. Rex tali episcopo salute.  Os- 
tensum est nobis ex parte À. q cum B. nuper in 
curia nostra &c. nuper arramaverib assi. no. diss. 
versus eunde À. de tenefiüto in tali villa, qd ide B. 
dicebat se tenuisse p lege Anglis, et ide À. p cosidera- 
tione ejusde curie ne ide recessisset sine die versus 
eüde B. eo q pueri, quos habuerat de uxore sua tali, 
cujus hereditas tenemeni illud fuerat, & ratione quorü 
puerorü ide B. elamavit tenere illud tenemetü ad 
vitam suà p lege Anglice secundü regni nostri con- 
suetudinem, nati fuerunt ante matrimonium contractum 


T ———————ÓMM— —————————M M Á — M— P —— o — M— —À— "MX 


? debuit," MSS. Rawl. C. 160 and 
159. 
5 * vellet," MS. Rawl. C. 160. 


! * pueros non habuit," MS. 
Rawl. C. 159. 
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before you by the authority of letters from the lord 
ihe pope, and since it is manifestly against our crown 
and our dignity, and also against our peace, that any 
bailiff of ours upon any oceasion of his office or on 
account of anything which pertains to the preservation 
of our peace or for executing justice should be drawn 
into a suit in the court of Christianity, since we ac- 
count their acts as our own in this part, we prohibit 
you &e. as above. Witness, &c. And let a similar writ 
issue to the clerk who sues, and who ought rather to 
be seized and committed to prison. 


CHAPTER VI. 


There is likewise & writ of prohibition in the ease — 1.. 
where a person says that he holds by the law of Eng- 2 P'9h- 
land, and when he has been disseysed and has brought agsinsthim — . 
a writ of novel disseysine to recover seysine, it has Mp ed 
been objected to him that he could not recover, inas- holds by 
much as his sons, in respect of whom he is entitled to England, : 
hold for his life [are bastards] when he seeks to prove aud in the 
in the court of Christianity that they are legitimate, Christianity 
which he ought not to do, a prohibition has followed seeks? 
in this form: The king to the bishop greeting. It his sons 
has been shown to us on the part of A. that when B. add ic 
has lately in our court, &e. instituted an assise of novel are in truth 
disseysine against the said A. concerning a tenement "*sírds. 
in such a vill, which the said B. said that he held by 
the law of England, and the said A. by & resolution 
of our said court withdrew thence without a day against 
the said B. inasmueh as the sons, whom he had by 
so-and-so his wife, whose inheritance that tenement 
was, and in respect of which sons the said B. claimed 
to hold that tenement for his life by the law of Eng- 
land aecording to the custom of our realm, were born 


before matrimony was contracted between the said B. 


f. 405. 
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inter ipsum B. et talem uxorem suam, sicut in eadem 
cüria nostra recognitum fuit per confessionem ipsius 
B. et etiam cotra eum presumptum, eo quód idem B. 
prius fuit in curia nostra! cum przfatali? quam nunc 
dieit uxorem, et càüm in probatione esset in curia 
nostra, idem B. venit cum ea& sicut serviens, ei. non 
ut maritus, nec aliqua facta fuit mentio in brevi, per 
quod ipsa placitaret, quod virum haberet, predictus B. 
postea ad deceptione curie nic et ad infirmandü judi- 
ciü in curia nia factü trahit ipsum AÀ. in placitum 
eorà vobis in euria Christianitatis, autoritate lterarü 
dni papse, ad pdictos pueros legitimandos, ut sic p 
aliam viam rehabere posset tenementü qd amisit, & q 
pueri sui sic succedere valeant in bonis paternis & 
maternis. Et cum no possint judices aliqui de legiti- 
mitate cognoscef quoad hsreditate & succession8& ha- 
bendam, nisi fuerit loquela prius in curia nta incepta 
per bfe, et ibi bastardia objecta, et postea ad curià 
Christianitatis trasmissa, vobis phibemus q in placito 
illo ulteriüs nó pcedatis, nos enim, cüm pdieti pueri 
ad nos venerint, in pdicta curia nta& de pdicto tene- 
mento eis justiciam exhibeamus,* secundü consuetudine 
regni nostri, ubisi eis bastardia objecta fuerit, manda- 


' bimus ordinario loci ut de ipsorü legitimatione cog- 


noseat, si &d ipsum fuerit in hac parte cognitio 
demandanda. Est etiam phibitio huic cosimilis, & 
magis aperta, de quodam Waltero Muschet, g non 
valet cognitio de legitimitate quoad sueccessioné, nisi 
sie fuerit a curia regia demàadata, et est phibitio 
talis. 


! * jn eadem curia nostra," MS. ? * eum priefata tali," MS. id. 
Rawl. C. 160. 3 * exhibebimus," MS. id. 
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and his said wife, as has been recognised in our said 
court by the confession of the said B. and has also been 
presumed against him, inasmuch as he has appeared 
previously in our court with the aforesaid so-and-so 
whom he now asserts to be his wife, and when a& 
matter was in course of proof in our court, the said B. 
e&me with her as her serving man, and not as her 
husband, nor was any mention made in the writ, by 
which she sued, that she had & husband, the aforesaid 
B. afterwards to the deception of our court and to 
invalidate the judgment made in our court, draws the 
said A. into & plea before you in the court of Chris- 
tianity by the authority of letters from the-lord the 
pope in order to legitimate the aforesaid sons, that so 
by another road he might recover the tenement which 
he has lost, and that his sons may so succeed to their 
paternal and maternal goods. And since no judges can 
duly proceed to hold cognisance concerning legitimacy 
as regards an inheritance and succession to property, 
unless a trial has been previously commenced in our court 
and bastardy has been there objected, and the cause has 
been thereupon transmitted to the court of Christianity, 
we prohibit you that you should not proceed further 
in that suit, for we also, when the aforesaid boys shall 
have come to us, will administer to them justice in our 
aforesaid court concerning the aforesaid tenement, where, 
. if bastardy be objected to them, we shall send & mandate 
to the ordinary of the place, that he should hold cog- 
nisance concerning their legitimacy, if the cognisance 
ought to be committed to him on this behalf. "There 
is a prohibition like this, and more open, concerning a 
certain Walter Muschet, that the cognisance concerning 
legitimacy with respect to a succession is not valid, 
unless i& has been ordered by the royal court, and the 
prohibition is of this kind. 


f. 405. 
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"n Rex talibus judicibus salute. Ostensum est nobis 

Siquis ,, OX parte A. g, cüm in curia nia coram justiciariis nos- 

euriaChris- tris. pximo itinerantibus in tali cofá arramavit qu&- 

lemtma. dam assisam mortis antecessoris versus B. de quadam 
legitima- ^ Qq 

qd terra in N., idem B. timens sibi posse opponi notam 

bare,ante- Dàstardie in eade assisa, et ante pdictuü adventu justi- 

quam in- «eiarior, et anteqm ei bastardia opponatur in curia nfa 

quisitio : - í À EA" en 

esset judi. 1D eadé assisa, eb. antegm. fuerit p nos ordinario loci 

cibusPer inquisitio de legitimitate pbanda secundü regni nfi 

regiam — cOsuetudiné demádata, literas dii papse ad vos di- 

Der WE rectas impetravit, ut de legitimitate sua cognoscatis, 

lidmum — & ad pbatione illius testes admittatis, ut p hoc re- 

Muschet^ jnoneat hereditas & successio eotra cosuetudine regni 

nostri d hucusi obtinuit, ut approbata et à Sede 

Apostolica cofirmata, q in causa successionis & hzre- 

ditatis petitione debet prius placitü moveri in curia 

nostra, & cü ibi objecta fuerit bastardia, tunc deinde 

tràsmitti debet recordü loquele et cognitio bastardie 

ad eurià Christianitatis, ut ibi ad mandatum nim de 

legitimitate inquiratur, qd quide no est in hac pte 

. Observatü. Et cü hoc sit manifesté cotra cosuetudine 

regni nii, q habita vel habenda inter alios? cótentione 

de jure successionis debeatis ad inquisitione de legiti- 

matioe peedere, anteqgm à nobis hoc fuerit vobis de- 


madai, vobis phibemus, &c. ut supra. 


.O8 Est etià alterius modi phibitio, cü petes tenéti 
m d bastardià objecerit, & ordinario loci fuerit inquisitio 
e contrario demádata, si mortuo petéte vel tenéte velit ordinarius 
quss. sine novo mádato in psona hsredis ad inquisitioii 
Jieerit, et peedere. Rex tali ordinario salute. Ostédit nobis A. 


1 * Willielmum Muschet," should | C. 160, and aecords with Bracton's 
be written Walterum . Muschet, | text. 
which is supported by MS. Rawl. ? « aliquos," MS. Rawl. C. 159. 
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The king to judges so-and-so greeting. It has been a. 
Shown to us on the part of A. that, when in our court 1f Halm 
before our justiciaries in their last iter in such a county p prove his 
he has instituted & certain assise of mortdancester EEHEDAOY 
against B. concerning a certain land in N., the said B. court of 
 fearing that there should be objected to him the brand Bier 
of bastardy in the same assise, and before the aforesaid an  inquest 


arrivelof our justiciaries, and before that bastardy had arn 
been objected to him in our court in the same assise, and the king's 
before that an inquest concerning the proof of his legiti- tpe f 
macy had been committed to the ordinary according to William 
the custom of our realm, sued out letters from the lord the "NOOME 
pope directed to you, that you should hold a judieial 
inquiry into his legitimacy and admit witnesses to the 
proof of it, that thereby he should retain an inheritance 
and suecession contrary to the custom of our realm, 
which has hitherto prevailed, as approved and confirmed 
by the apostolice see, that in & cause of succession and a 
. elaim of inheritance & plea ought first to be moved in 
our court, and when bastardy has been there objected, 
then there ought thereupon to be transmitted a record 
of the argument and the cognisance of the objection of | 
:bastardy to the court of Christianity, that upon our 
mandate inquiry be there made concerning legitimacy, 
whieh has not been observed in this behalf. And since 
it is manifestly against the custom of our realm that, if 
a eontention has been raised or is &bout to be raised 
between others concerning the right of succession, you 
should proceed to an inquest concerning legitimacy before 
a4 mandate has been sent 2 you, we prohibit you, &c. as 
above. 

There is likewise another kind of prohibition, whena 3. 
claimant has objected bastardy to a tenant, and. an in- É?glsim- 
quest has been committed to the ordinary of the place, objected 


to a tenant 


if upon the death of the claimant or of the tenant the y,stsray. 


ordinary seeks without à new mandate to proceed to an or the 
inquest in the person of the heir. "The king to such an ;aq eme 


R 2657. N 


mortuo eo, 
eui fuit ob- 
jectum, 
velit judex 
inquirere 
de legiti- 
matione 
filii, cum 
hoc non 
sit el de- 
mandatum. 


f, 405 b. 


I 
Quibus 
fieri debet 
prohibitio. 
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filius & hzres B. g, cü C. in curia nia corà justic. 
ultimó itiner&tibus in com tali peteret versus eude B. 
tantu ire &c. p assisa mortis antecessoris inde ibi 
inter eos sumonita, & ide B. objecerit eide C. bas- 
tardià in eadé curia, & cognitio vobis esset demadata, 
& pedéte iquisitioe illa, ide B. die clausit extrem, 
vos pfatu A. filiu & herede pdicti B. vocari fecistis 
in judieiü pdieta occasioe, ut in pson& hzredis de- 
functi pceedat inquisitio sine alio màdato, et quia si 
eotingat q altera ptiü inter quas agitur in eut nf&a 
decedat, tota loquela illa cadit & remanet, nec super 
eode pcedi poterit contra hsredé defuncti, nisi p bie 
nostrü de novo cotra ipsum ppetratü, vobis manda- 
mus q in cognitione pdiete causm cotra pfatum A. de 


ezelero no pcedatis, donec à nobis aliud inde habue- 


ritis mandatum. Teste &c. 


Car. VII. 


Quibus fieri debet phibitio videndü, & sciendü q 
tam ei qui tenet placitü qm ei qui sequitur, sive 
plures sint judices delegati sive subdelegati, sive 
unus, sicut ordinarius quicüj, si unus qui sequitur 
sive plures, licet prima facie videat q sufficere debeat 
si tantü judici fiat phibitio quia si judex peedere 
noluerit, non valebit, quàvis querens sequi velit, quia 
non ibi erit judiciü quasi deficiéte judice, si aute pli 
tantü & ipse sequi voluerit? nullu erit judiciü ratioe 
supradicta, quia non valet si judex tenere vellet, si 


! * mpetratum," MS. Rawl. C. ve noluerit," MS. id. 
16^, : 
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ordinary greeting. À.the son and heir of B. has shown person 

to us that, when C, in our court before our justiciaries on QNARE 
their last iter in such a county claimed against the said against 
B. so much land &e. by an assise. of mortdancester sum- ddestion. 
moned there before them, and the said B. objected to the has been 
said C. bastardy in the said court, and the cognisance fedrejoks 
was committed to you, and whilst the inquest was pro-foinquire — 
ceeding the said B. elosed his last day, you have eaused legitimney 
the aforesaid A. the son and heir ofthe said B. to be ofthe son, 
ealled into judgment on the aforesaid occasion, that the Meg , 
inquest should proceed in the person of the heir of the da 
defunet without another mandate, and because if it hap- him. 
pens that one of the parties between whom proceedings 

are taken in our court should die, the whole trial falls 

and is stayed, nor can. proceedings be taken on the same f. 405 v. 
subject against the heir of the defunct, except through 

our writ sued out afresh against him, we command you 

that you proceed no further in the cognisance of the 
aforesaid cause against the aforesaid A. until you have 


another mandate thereon from us. Witness &o. 


CHAPTER VII. 


We must $ee to whom a prohibition ought to be 1. 
directed, and it is to be known that it should be directed , » bip. 
as well to him who holds the plea, as to him who sues, tion ought 
whether there be several judges delegate or sub-delegate Rut 
or one as an ordinary, and if there be one who sues or 
several, although at first sight it seems that it ought to - 
be sufficient if à prohibition be issued to the judge alone, 
because if the judge should not be willing to proceed, it 
will be of no avail, although the claimant wishes to sue, 
because there would not be there a judgment inasmueh . 
as & judge would be asit were wanting, but if to the 
party alone and the judge sought to proceed, there 
would not be any judgment for the reason aforesaid, for 
it does not avail if the judge wishes to persist, if there 

N 2 
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non sit qui sequatur, & sie nó erit judiciü. Melius 
tamen erit g omnibus fiat generaliter, ne judices vel 
querens impune? posset pcedere. Sed quid si judices 
delegati alios sibi subdelegaverit, & qui cognoverint 
de eausa, videndum quibus fieri debeat phibitio, utrü 
vz. principalibus vel subdelegatis, & tunc refert utrü 
ita subdelegaverint, vz. ad certum diem, vel sic quód 
sibi reservaverint principalia judiciorum, videlicet 
principium, medium, & finem, scilicet. contestationem 
et dispensationem super contestationibus & diffinitivam 
sentetiam, et quo casu videtur q locum habere debet 
phibitio, cü sie sibi aliquid reservaverint, & ipsi auto- 
ritate subdelegatis pstiterint, cüm ipse facere videtur 
eujus autoritate fit. Si aute se ad totà causam excu- 
saverint & nihil sibi reservaverit, tuc refert utru hoc 
fecerint ante phibitione, vel post. Si aute ante phibi- 
tione, no credentes aliqua intervenire posse pliübitioe, 
tue sufficit si phibitio fiat subdelegatis. Si vero post 
phibitioíi, tune psumi possit q hoe fecerit per fraudem. 
Et ideo tenebit phibitio. facta in personis eorü, quasi 


nulla faeta subdelegatione. 


l. 
S1 judices 
prohibi- 


CAP. VIII. 


Proposita sic exceptione cotra jurisdietione (ut pdictü 
est) & cüm illam admittere recusaverint, superveniat 


tionem ad- prohibitio, et facta examinatione an eoruin sit juris- 


mittere re- 
cusaverint 
et super- 
veniat illa 
prohibitio, 
estimare 
debent an 


dictio vel non, decreverit supersedendum, tune remaneat 
querentis prosecutio. Si autem dubitaverint utrum 


! ** reservaverinf," MS. Rawl. C. 160. 
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be no one who sues, and so there will not be & judgment. 
It will be better that & prohibition should issue to them 
all generally, lest the judges or the plaintiff might proceed 
with impunity. But what if judges delegate have sub- 
delegated others, who have held cognisance of the cause, 
i& isto be seen to whom the prohibition ought to go, 
whether to the principals or to the sub-delegates, and 
then it matters whether they have sub-delegated them 
for à certain day, or on such conditions that they have 
reserved to themselves the principal parts of the judg- 
ments, to wit, the commencement, the middle and the 
end, to wit, the settlement of the issue and the dispen- 
sation of certain issues and the definitive sentence, and 
in which case it seems that & prohibition ought to issue 
to them, since they have thus reserved something for 
themselves, and they have themselves furnished autho- 
rity to the sub-delegates, since he seems to do a thing 
by whose authority it is done. But if they have ex- 
cused themselves for the whole cause and reserved no- 
thing for themselves, then itis of importance whether 
they have done this before or after the prohibition. But 
if before the prohibition, not believing that any prohi- 
bition could intervene, then itis sufficient, if the pro- 
hibition issue to the sub-delegates. But if after the 
prohibition, then it may be presumed that they have 
done it through fraud. Therefore a prohibition made in 
their persons will bind them, as if no sub-delegation had 
been made. 


CHAPTER VIII. 


l. 
If the 
Upon an exception having been thus propounded judges. 


against the jurisdiction (as aforesaid), and when they geo 
have refused to admit it, let à prohibition supervene, and sdmit a 
upon an examination having been made whether the ups 
jurisdiction is theirs or not, if it should be decreed to isi 


supersede it, then let the suit of the plaintiff be stayed. they ought 
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eorum sit. supersedendum sit vel non, solent judices aliquando 


dpeerieng justieiarios cosulere utrü pcedere possent vel necesse 


taverint, haberent supersedere, & utrum ad eos ptinet cognitio 
hrs M vel non ptinet, & quo casu fuit eorü consultationibus 
j i baed a, P9T judices multis modis responsum, secundum q pro- 
hojusmodi hibitio locü habere debet vel non habere, & fit bre 
VER hujusmodi de resposione facied& sub.nomine justici- 
dicatur. — ar1oru. mE 


2. Viris venerabilibus, vel dilectis sibi in Christo tali 


Brevo ad T: jq : » ! . 
responden. & COjudicibus suis saluté. Literas vestras suscepi, 


dum con- cotinentes q cüm ddam causa, d vertitur coram vobis 
P redi inter A. priore et cóventu tale et B. talé clericu vel 
perjusti- laicü, facta vobis editione (ut dicitis) super nova garba 
caros de rr ipsi? B. dietis A. priori e& cóventui quondà in 
garba. — ppetua eleemosina eollata, autoritate literarü dii papse 
Varr examini vestro sit comissae, & cüm ex earundé autori- 
De edendo. tate literarum, in eadem causa jam inceperitis pcedere, 
idé B. ne de laico feodo suo in curia Christianitatis 
pcedatis, vobis literas dii regis phibitorias porrexerat, 
unde à nobis consiliü requiritis vel petitis, utrü in 
causa illa peedendü sit vel supersedendü, ad q vobis 
vel eosultationi vestre duxim? respodendü, vel aliter 
sic. Desiderio igitur vestro satisfacere cupiétes vel 
voletes, cosultationi vestre in hae parte sic duximus 
respódendü, q si pdietus À. prior & coventus, novam 
garbam illà aliquo tepore perceperüt, eb inde in posses- 
8ione pacifica fuerint p aliquod tépus, et inde spoliati 
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But if they doubt whether it should be superseded or í9 eig 
not, the judges are accustomed sometimes to consult the whether 
justiciaries whether they may proceed, or whether they Fud nira 
hold it to be necessary to supersede the proceedings, and theirs, and 
whether the cognisance belongs to them or not, and in ecd iios 


which case answers are made in many ways to the gugut o 
consultations of them on the part of the judges, aecord- $odcisries, 


ing as & prohibition ought to have place or not, and a sud we 


. . . . e. e t 
writ of this kind issues concerning the making of an e 
answer in the name of the justiciaries. CHRON 

ons. 


To the venerable men, or to his beloved in Christ 2. 
so-and-so and his associated judges greeting. I have ÀWritto 
received your letter, containing that since & certain a consulta- 
cause, which is controverted before you between A. the MOT 
prior and the convent of such a.place and a certain by the jus- 
B. a clerk or laic, a declaration of the ground of action (oncerning 
having been made to you as you say concerning à new rigid 
sheaf of the land of the said B. conferred formerly in^ ^ 
perpetual alms upon the aforesaid Á. the prior and con- 
vent, has been committed to your examination by the 
authority of letters from the lord the pope, and since upon 
the authority of those letters you have already began to 
proceed in the said cause ; the B. has exhibited to you 
prohibitory letters from the lord the king, that you 
should not proceed in a court of Christianity concerning 
& lay feud, whereupon you require or seek counsel from 
us, whether you should proceed in that cause or should 
supersede further proceedings, upon which we have 
thought it right to reply to you or to your consultation ; - 
or otherwise thus: Desiring therefore or being willing 
to satisfy your desire, we have thought it right to reply 
to your consultation on this behalf, that if the aforesaid 
A. the prior and the convent have gathered there a new 
sheaf for some time back, and have been in peaceful 
possession thereof during some time, and have been 
spoiled of it unjustly, you may proceed securely in the 
ecclesiastical eourt, notwithstanding the royal prohi- 


S. 


3. 
Aliud 
breve et 
alterius 
modi, si 
clericus 
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injusté, super restitutioe illius novs garbe; (si vobis 
hoc costiterit in veritate) in foro ecclesiastico secure 
potestis pcedere no obstante regia phibitione. Si aute 
in possessione inde no fuerint nec inde recéter spoliati 
injuste, tüc magis expedit vobis supersedere qm pcedere, 
quia si peederitis, hoc esset in pjudiciü regie digni- 
tatis. Fiat quando( resposio eosultationibus sub nomine 
regis, quádod sub noine justic.: brevi? tame et. rectius 
poterit cosultationib  respoderi examinata judiciü! 
eosultatioe hoc modo. Talibus judicibus salute. In- 
spectis literis vestris, quas nobis transmisistis, et plenius 
intellectis (sine pjudicio melioris sententie) consulta- 
tioni vestre duxim? respodedum, q si res ita se habet 
sieut in cosultatione vestra nobis exposuistis, videtur 
nobis q in causa ista bene potestis pcedere, non obstante 
regia phibitione. Est etià alius modus consultationis 
& responsionis per M. de P. q phibitio locü non habet 
inter ecclesiasticas psonas, ut si viri religiosi teneantur 
alicui clerico in annuo redditu p chartam et sub psta- 
tione saeramenti, si clerieus velit agere in foro eccle- 
siastico. 


Tali N. et cojudicibus suis talibus salute. Literas 
cosultationis vestras benigné suscepi, & qua decuit 
diligentia inspexi, & quibus inspectis et intellectis, 
vobis et cosultationi vestrzie si? duximus respodendü, 


elerieumde q. cüm juri canonico sit contrariu, q si clericus clericü 


eodem. 


et maxim$ viros religiosos covenerit corà judice eccle- 
siastico, quod iidem religiosi quasi religionis sus ime- 
mores, et de ecclesia (salva pace eorü) male scientes, 
ut negotii peessü impediant, et judiciü ecclesiasticü 
subterfugiat, e& maxime super annuo redditu p eorü 


! ** judicum," MS. Rawl, C. 160. | ?** sic duximus," MS. id. 
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bition concerning the restitution of that new sheaf (if 
you have been satisfied of the truth of it). But if they 
have not been in possession thereof nor have been 
recently spoiled thereof unjustly, then it is more expe- 
dient to supersede the proceedings than to continue 
them, because if you should proceed, it would be to the 
prejudice of the royal dignity. Sometimes the answer 
may be made in the name of the king to the consulta- 
tions, sometimes in the name of the justiciaries. —À reply, 
however, may be made briefly and more correctly after 
an examination of the consultation of the judges in this 
manner: To judges so-and-so greeting. Upon an in- 
spection of your letter, which you have transmitted to 
us, and upon full consideration of its contents (without 
prejudice to a better opinion), we have thought fit to 
reply to your consultation, that if the matter be of such 
a kind as you have expounded to us in. your consulta- 
tion, it appears to us that you may well proceed in that 
cause, notwithstanding the royal prohibition. There 
is also another mode of consultation and reply made by 
Martin de Pateshull because & prohibition has no place 
between ecclesiastical ^ persons, as if persons under 
religious vows are bound to a certain clerk for an annual 
rent by a charter, and under the sanction of an oath, if 
ihe clerk wishes to proceed in an ecclesiastical court. 


To so-and-so N. and so-snd-so his associate judges nm 
greeting. I have received favourably your letters of amr iu 
consultation and have inspected them with becoming of another 
diligence, and having inspected them and well considered clerk sues 
them, we have thought that this reply should be given &. et 
to your consultation, that, since it is contrary to the 
canon law, if & clerk should sue a clerk and especially 
clerks under religious vows before an ecclesiastical judge, 
that the said clerks under religious vows, as if forgetful 
of their religious vows and ill-disposed towards the 
chureh (saving their peace), that they may encumber 
it with & process, ànd may escape from an ecclesiastical 
judgment, and particularly being bound to pay an 


f. 406 b. 


seculari per assisam novee disseysins, vel hujusmodi, 


l. 
Ubi et 
quando et 
quibus re- 
bus locum 
habet pro- 
hibitio, 
ratione 
persona- 
rum et rei. 
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chartà et juraméto obligati, ad phibitione regia mali- 
ciosó recurràt, advertat discretio vestra, 9 in casu 
pposito no obstat regia phibitio, et pcedatis secure, ne 
subterfugiedi detur pnieiosa occasio, quia si ipsi co- 
veniantur in seculari judicio, se ibi tuerétur fori 
privilegio, quia forte diceret q clerici essent, et ideo 
q non tenerentur respondere in foro seculari ratione 
ordinis clericalis et psonsze sue, & sic videtur q causa 
secularis et res trahitur ad forum ecolesiasticum ppter 
privilegium  psonc ecclesiastiecz;, q esse non deberet 
(ut videtur) quia, si illud privilegium haberet pro se 
ne responderet in foro seculari, merito illud contra se 
haberet ne ei in eode foro responderetur. Nec etiam 
valere deberet (ut videtur) illud quod superius dictu 
esb, quód propter recentem spoliationem- mutari debet 
jurisdietio de re temporali, non magis de redditu quàm 
de laico feodo, ubi remedium habere posset in foro 


secundum q redditus fuerit talis vel talis. 


CAP. IX. 


Ut aute consultationibus judicü meliüs possit respó- 
deri, videre non est inutile ubi & quando locum 
habere debeat phibitio, & de quibus rebus, et quando 
nó. Et si non in toto, in pte tamé p exceptione. Et 
sciendum, q locum habet phibitio ne judiciu pcedat in 
foro ecclesiastico, quádod ratione psonarum. & rei de 
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annual rent in virtue of & charter and their oath, should 
have recourse maliciously to & prohibition from the king, 
your discretion may observe that in the proposed case 
the royal prohibition is not an obstacle, and you may 
proceed securely, lest à pernieious occasion for escaping 
judgment should be afforded, because if they were to be 
convened before a secular judge, they would defend 
themselves by their privilege of a tribunal, because they 
would perhaps say that they were clerks, and accordingly 
that they were not bound to answer in a secular court 
by reason of their clerical order and character, and so it 
seems that & secular cause and matter is drawn into an 
ecclesiastical forwm, on account of the privilege of the 
ecclesiastical character, which ought not be (as it seems), 
because if he should have that privilege on his own 
behalf not to answer in & secular court, he would de- 
servedly have the converse against him that no one 
should answer to him in & secular court. Further it 
ought not to avail (as it seems) what has been observed 
above, that the jurisdiction should be changed on account f. 406 b. 
of à recent spoliation, no more concerning a rent than 
concerning a lay fee, where he may have & remedy in & 
secular court through an assise of novel disseysine or 
such like, according as the rent is of this or of that 
charaeter. | 


CHAPTER IX. 


But that an answer may be the better given to the 1. 
consultations of the judges, it is not, unprofitable to con- Micro nd 


sider, where and when a prohibition ought to have ain what 

place, and concerning what things, and when not so, prohibition 
And if not in the entire matter, nevertheless in part has a place 
through an exception. And it is to be known that a oe ror 
prohibition has a place to prevent a judgment proceed- LO. 
ing in an ecclesiastical court, sometimes by reason of the ISSUE 


persons and the matter which is the subject of the action, 


- 
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qua agitur, ut ibi cognitio mereé ptinet ad coronam & 
dignitate regiam, ut silaicus laicü implacitaverit coram 
judice ecclesiastico de aliquo laico feodo, vel de aliquo 
q ad laicü feodum ptineat, quia jurisdictionem regiam 
in hac pte mutare no poterit aliq privilegium, sicut 
privilegium cruce signatorü, vel alicujus alterius, etiam 
etsi rex hoc vellet, dissimulat t&men hoc quandog, 
quavis hoc sit cotra privilegium corone & dignitatis 
suz. te jurisdictione suam non mutat fidei inter- 
positio, saeramétü pstitum, nec spontanea renuntiatio 
ptium, quamvis sibi ipsis in hac parte pjudicent p 
consensum. Et illud ide dicendum erit de debitis & 
catallis, quee no sunt de testamento, vel matrimonio, 
vel eorü sequela. Ite locum habet phibitio ratione 
psonarum vel rei, ut si clericus laicum, vel laicus 
clericü, in foro ecclesiastico traxerit de aliquo preedicto- 
rum. Ite ratione rei tantü, ut si de aliquo pdictoru 
clerieus in foro ecclesiastieo clericü traxerit in placitu, 
quia si judex ecclesiastic? inter tales  judicaverit, 
judicium suü executioni mandare no poterit, quia no 
est  vicecom nec alius minister, qui in executione 
facienda ei obteperet, et si ipse exequi voluerit, locü 
habebit cotra ipsum assis& nove disseysinse, et cotra 
eum qui sequitur, de laico feodo dico ad differentiam 
libere eleemosins, quee magis pprieé dicitur libera cüm 
sit quasi Deo dedicata, sicut tra data ecclesig nomine 
dotis tempore dedicationis, d magis privilegiata est, et 
cujus cognitio ad forü spectat ecclesiasticum, quàm! 
sit pura & libera eleemosina data ecclesiis & viris 
religiosis, et de qua jurisdictio & cognitio ptinet ad 


! * quum sit pura," MS. Rawl. C. 160. 
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where the cognisance pertains absolutely to the erown 
and the dignity of the king, as if & layman has im- 
pleaded & layman before an ecclesiastical judge concern- 
ing à lay feud or concerning something which pertains 
to & lay feud, because & privilege cannot change the 
king's jurisdiction in this behalf, as for instance the privi- 
lege of those who are under the vow of a crusade or of 
any other person, even although the king so wishes, he 
dissembles however sometimes in this matter, although 
it be against the privilege of his. crown and his dignity. 
Likewise neither the interposition of & promise nor the 
taking of an oath, nor the spontaneous renuncialion of 
parties changes his jurisdiction, although the parties 
may prejudiee themselves by consent. And the same 
thing will have to be said concerning debts and chattels, 
which are not testamentary nor matrimonial, or the 
sequel of them. Likewise & prohibition has place by 
reason of the persons or of the thing, as if a clerk has 
drawn a layman or à layman has drawn a clerk into the ec- 
clesiastical court concerning any of the aforesaid matters. 
Likewise by reason of the thing, as if a clerk has drawn 
a clerk into an ecclesiastical forwm into a suit on any of 
the aforesaid matters, because if the ecclesiastical judge 
has judged between the said parties he cannot put his 
judgment into execution, because there is no viscount or 
other officer who would obey him in putting it into exe- 
cution, and if he should seek to put it into execution by 
himself, an assise of novel disseysine will lie against him 
and against the party who sues; I speak of à lay feud in 
distinction from free alms, which is with more propriety 
called free, since it is dedicated as it were to God, like 
land given to the church in the name of dower at the 
time of dedication, which is more privileged, and of 
which the cognisance belongs to the ecclesiastical court, 
Since itis pure and free alms given to churches and to 
men under religious vows, and concerning which the 
jurisdiction and the cognisance pertains to the secular 


9. 
Ratione 
contractus. 


di 
Ratione 
delicti. 


206 DE EXCEPTIONIBUS. 


forum seculare. lIté locu habet phibitio ratione rei, 
sicut de laico feodo q alicui descedit ex causa succes- 
sionis, ut si judex ecclesiasticus cognoscere vellet de 
successione, ad querelam clerici vel laici locum habet 

prohibitio ratione rei. 


Item & eodé modo ratione cotractus, ut si clericus 
cotrahat cum laico in causa alicujus emptionis et ven- 
ditionis de aliqua re seculari, de qua Sou ptineat 
ad forum seculare. 


Ite & eodé modo locum habet phibitio ratione 
delicti, ut si clericus delinquat eontra clericum vel 
laicum, vel laicus contra laicum in re temporali, ratione 
delicti, vel facti, pertinet cognitio &d forum seculare, 


- tam in actione injuriarum quàm criminis, dum tamen 


f. 407. 


T. 


civiliter agatur, & in quibus casibus omnibus judex 
secularis habet cognitionem & ceohercione, et judex 
ecclesiasticus no nisi p dissimulation&. Si autem ocri- 
minaliter agatur & super crimine, judex ecclesiasticus 
no habebit jurisdictione, licet habere debeat judicii 
executione. In casu enim sanguinis judicare non potest 
nec debet, ne eomittat irregularitatem, Pertinet igitur 
(ut videtur) ad judic8 secularem cognitio, & ad judice 
eeclesiasticü judicii executio, quia judex secularis de- 
gradare non potest, non magis quam ad ordines pmo- 
vere, sicub superius dictum est in parte. 


Car. X. 
Quando & in quibus locü non habeat phibitio 


Qasndoet dicendü, Et seiendü q locü mo habebit phibitio in 


in quibus 


locum non Curi& Christianitatis de aliquo spirituali vel spirituali- 


habet pro- 
hibitio, 


tali &nnexo, sive agatur inter clericos sive inter clericu 
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forwm. Likewise & prohibition has place by reason of 
the thing, as concerning a lay feud which descends to a 
Certain person by way of succession, as if an ecclesias- 
tical judge seeks to hold cognisance of a succession, upon 
the complaint of the clerk or the laie a prohibition has 
place in regard of the thing. 


Likewise in the same manner also in respect ofa con- — 2. 
tract, as if & clerk should contract with & laic in a cause : Merank 


of buying and selling concerning a certain secular thing, tract. 
the eognisanee of which pertains to the secular forum. 


Likewise in the same m&nner a prohibition has &  , 

place in respect of an offence, as if & clerk has com- In respect 
mitted an offence against & clerk or & laic, or a laic ar und " 
against & laic in a temporal matter, in respect of the 
offence or the act the cognisance belongs to the secular 
forum &s8 well in an action of tort as of crime, pro- 
vided the proceedings are of & civil character, and in 
allof which cases the secular judge has cognisance and f. 407. 
eoercion, and the ecclesiastical judge not so, except 
through dissimulation. But if the proceedings be crimi- 
nal and respecting & crime, an ecclesiastical judge shall 
not have jurisdiction, although he ought to have the execu- 
tion of the judgment. For in à cause of blood he cannot 
and ought not to judge, lest he commit an irregularity. 
The cognisance therefore pertains (as it seems) to the 
secular judge, and the execution of the judgment to the 
ecclesiastieal judge, for the secular judge can no more 
degrade than he can promote to orders; as has been said 
in part. 


CHAPTER X. 


When and in what matters & prohibition has no l 


place we must now discuss. And it is to be known When and 


that & prohibition will not have a place in the court matters a 
of Christianity concerning anything spiritual or annexed p 


to the spirituality, whether the proceeding be between place as 


sicut de 
re Sacra 
vel quasi. 
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et laicü, vel ubi agatur ex causa testamentaria vel 
matrimoniali, vel de aliquo de quo sit poenitentia 
injungeda p peccato. Item locü non habebit phibitio 
si in curia Christianitatis agatur de aliquo tenemeto 
quod si! sacrü, et p pontifices Deo dedicatü, sicut sunt 
abbatie, prioratus, & monasteria, & horü csemiteria. 
Item quasi sacra, quia spiritualitati annexa, sicut sunt 
tree date ecclesiis tepore dedicationis, cü redificiis in 
eadem contentis, & in ptinentiis eorü. Unde si ecclesia 
vel monasteriü de hujusmodi tra in dotem data, vel 
de ejus ptinentiis sicut de comunia pasture & hujus- 
modi fuerit spoliata, si in foro ecclesiastico de restitu- 
tione agatur, loci non habebit phibitio, quod quide 
no est intelligendu de libera eleemosyna quamvis sit 
pura. Nota g nó jacet phibitio in dote ecclesism, jacet 
tame in libera & pura eleemosyna. Et de hac materia 
habetis de term P. aü regis H. xv. in com Som de 
Richardo psona de Hideford. Et ad hoc facit expresse 
q habetis de term S. H. anno regis H. vii. in coii 
Bedf. de Gylberto psona de Denhà. Ité nec locum 
habebit phibitio si in foro ecclesiastico agatur, & hoe 
ratione psonarü, sicut de catallis clericoru eis violenter 
ablatis, ut de teri S. H. ai regis H. vii in cof 
Cornubime de Ewerino de le Lind. . Ité locu non habe- 
bit phibitio si de decimis agatur, vel si erratu fuerit 
in forma phibitionis, ut si fiat. phibitio de debitis ubi 
fieri debet de eatallis, vel e contrarió: ut de terfü 


. S. H. aii regis H. vi. in eof Wart de quoda peentore 


— —— 


! * quod sit sacrum," MS. Xtawl. C. 160. 


OF EXCEPTIONS. 909 


elerks or between a clerk and a laic, or where the pro- concerning 
ceeding is in a testamentary or à matrimonial cause, ipis nS 
or concerning any maiter for which penance is to. be asit were 
enjoined for a sin. Likewise a prohibition will have cet 
no place, if there be a proceeding in the court of Chris- 
tianiby concerning any tenement, which is sacred and. 
dedicated to God by pontiffs, such as are abbeys, pri- 
orles, and monasteries, and their cemeterles. Likewise 
tenements as ib were sacred, because they are annexed 

io the spirituality, such as lands given to a church at 

the time of its dedication, with the buildings contained 

on them and their appurtenances. Hence if the church. 

or the monastery has been spoiled of this kind of land 
which has been given in dower or its appurtenances, as 

of common of pasture and such like, if proceedings are 

had in the ecclesiastical court for restitution, a prohibition 

shall not have place, which is not indeed to be understood 

of land in free alms, although it be pure. Note, à pro- 
hibition does not lie in the dower of à church, but it 

lies in free and pure alms. And in this matter you 
have a case in Easter term in the fifteenth year of 
king Henry in the county of Somerset, concerning 
Richard the parson. And upon this bears expressly 
what you have in St. Hilary's term in the seventh 
year of king Henry in the county of Bedford concern- 

ing Gylbert the parson of Denham. Likewise a pro- 
hibition wil not lie, if proceedings are had in the 
ecclesiastical court and this by reason of the persons, 

as concerning the chattels of clerks violently taken 
from them, as in St. Hilarys term in the eighth 
year of king Heury in the county of Cornwall, con- 
cerning Ewerin de le Lind. Likewise a prohibition 

will not lie, if the proceedings are concerning tithes, 

or if there has been an error in the form of the pro- 
hibition, as if the prohibition has been for debts when 

it ought to have been for chattels, or the converse: as 

in St. Hilary's term in the sixth year of king Henry 

R 2657. re, 
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Lyneolü. Sed econtra de decimis q locü habet phibitio, 
si decimew petantur, vel earu peium si vendatur ex 
veditione: ut de teri S. M. aü regis H. ix. incipiente 
|x. in eofi Eborü de Richardo psona de Mapeldon. 
Sed hoe solvitur sie, q in primo casu cóvent? fuit 
primus & principalis debitor, ubi locü no tenuit phibi- 
!tio, & in seeundo casu coventi fuerint fidejussores & 
, implacitati, cüm ipse principalis debitor solvendo esset, 
| & ubi post phibitionem judicatü fuit in foro seculari 
q psona se caperet ad principale debitore, qui solvendo 
fuit, & fidejussores inde quieti: Et unde videtur q si 
f.407 b. .prineipalis debitor solvendo no esset, quód psona agere 
posset in foro ecclesiastico cótra fidejussores, no obstante 
phibitione. Ite locü non habebit phibitio in caus& 
testamentaria vel matrimoniali, quia hujusmodi genera 
plaeitorü specialiter excipiuntur, cüm sint spiritualia 
vel spiritualibus annexa. Ite nec de aliquibus qus 
sunt eis accessorila, vel annexa: accessoria dico, sicut 
est obligatio fidejussonis,! ut in venditione decimaru, 
de qua superius dictum est. Ite de pmissionibus factis, 
de pecunia danda ob causam matrimonii in initio 
cotractus nomine maritagii  Secüs aute si tenementü 
pmittatur. Et q hujusmodi pecunia peti possit no 
obstante phibitione, inveniri poterit de ter S. M. 
an. regis H. xiv. incipiente xv. in cofó. Suff, de Hugone 
de Monte Causa? Ad idem facit q habetis de teri 
S. T. anno regis H. xv. in coiíà Oxon, & unde prior 


! « fidejussionis," MS. Rawl. C. ? «* Monte Caniso," MS. id. 
160. 
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in the county of Warwick, concerning à certain prz- 
centor of Lincoln, But on the contrary concerning 
tithes that a prohibition has place, if tithes are claimed 


Or their price after a sale if they should be sold, as in 


St. Michaels term in the ninth and tenth years of 
king Henry in the county of York concerning Richard 
ihe parson of Mapeldon. But this is solved in this 
manner, that in the first place the first and principal 
debtor was convened, where a prohibition did not main- 
tain its place, and in the second case the sureties were 
convened and impleaded, when the said principal debtor 
was solvent, and where after the prohibition it was 
adjudged in the secular court, that the parson should 
have recourse to the principal debtor, who was solvent, 
and the sureties should rest quiet: and from this it 
seems that if the principal debtor were not solvent, 
that the parson may proceed in the ecclesiastical court 
against the sureties, notwithstanding a prohibition. 
Likewise & prohibition will not have place in a testa- 
inentary or in à matrimonial cause, because those kinds 
of suits are specially excepted, since they are spiritual 
matters or annexed to spiritual matters. Likewise not 
concerning any matters which are accessory to or an- 
nexed to them, such as the obligation of a surety as 
in the case of tithes, concerning which we have spoken 
above. Likewise concerning promises which have been 
made concerning money to be given with the object of 
matrimony at the commencement of the contract in 
ihe name of & maritage. Otherwise however if a tene- 
ment should be promised. And that money of this 
kind may be sued for notwithstanding a prohibition 
may be found in St. Michaels term in the fourteenth 
and fifteenth years of king Henry in the county of 
Suffolk concerning Hugo de Monte Caniso. To the 
. same effect is à case which you have in Holy Trinity 
term in the fourteenth year of king Henry in the 
county of Oxford, and whereof the prior of Berncestre 
o 2 


f. 407 b. 


2; 
Quod 
ratione 
accessionis 
locum non 
habet pro- 
hibitio. 
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de Berncestre! fuit judex. | Et seper videndü erit, 
ppter quid aliquid factü sit vel pmittatur. 


lte ratione accesg;onis in causa testametaria non 
habet locü phibitio &i pecunia legetur, & petatur ut 
debitu in foro ecclesiastico ex causa testamentaria. 
Ite nec locü habebit phibitio, si testator pecunia sibi 
debita legaverit, dum tame debitu in vita testatoris 
recognitü si& & pbatü, quia hujusmodi pecunia inter 
bona testatoris conumeratur, & pertinet ad executores. 
Si aute petatur debitü p executores, de quo debitores 
in vita testatoris confessi nó fuerint nec covicti, vel nec 
post morte gratis recognoverint, hujusmodi debitu inter 
bona testatoris no conumeratur, et si &b executoribus 
vel ab herede in foro ecclesiastico petantur, locum 
habebit phibitio, et in foro seculari oportebit agere, 
hujusmodi enim actiones hereditarie sunt & pertinent 
ad heredes, & ideo legari non possunt, & sieut dàtur 
heredibus contra debitores et non executoribus, ita 
dantur actiones creditoribus cotra hszredes & non cotra 
executores. 


Et q actiones legari no possunt, nec judices ecclesi- 
asticl inde recognoscere, nec executores petere debitü 
q in vita testatoris nó est recognitü, pbatur de teríü 
S. H. anno regis H. vi. in cofá North. de Radulpho 
psona de Irclinbourghe. Et q actiones legari nó pos- 
süt, nec inter bona testatoris cónumerantur, maxime 
de antiquo debito, pbatur de term P. aü regis H. xv. 
in coti Essex de Gervasio de Aldermabury. Ad idé 
facit q habetis de term P. aü regis H. xvi in coi 
South. de Engelardo de Cygoiny. 


1 * Dernecestre," MS. Rawl. C. 169. 


OF EXCEPTIONS. 213 


was judge. And it will always have to be considered on 
account of what any thing has been done or is permitted. 


Likewise in respect of accession in a testamentary ^ 2. 
cause & prohibition has not a place, if money be be- SIUE UE 
queathed and it be sued for as à debt in an ecclesi- has not a 
astieal court as in a testamentary cause. Likewise a Prof 
prohibition will not have a place, if a testator has accession. 
bequeathed money due to himself, provided however 
the debt has been recognised and proved in the tes- 
tator's lifetime ; because money of this kind is reckoned 
amongst the goods of the testator, and belongs to his 
executors. But if & debt is sued for by executors, 
concerning which the debtors during the life of the 
lestator have not made a confession nor undergone a 
conviction, nor after his death have made a spontaneous 
acknowledgment, a debt of this kind is not reckoned 
amongst the goods of the testator, and if it be sued 
for in an ecclesiastical court, by the executor or by the 
heir, à prohibition shall have place, and he ought to 
proceed in a secular court, for actions of this kind are 
heritable and pertain to heirs, and therefore cannot be 
bequeathed, and as thev are allowed to heirs and not 
to executors against debtors, so actions are allowed to 
debtors against heirs and not against executors. 


And that actions may not be bequeathed, nor ecele- 3. 

siastical judges hold cognisanee of them, nor executors M. 
sue for à debt which has not been acknowledged in notbe 
the life of the testator, is proved in St. Hilary's term b EE 
in the sixth year of king Henry in the county of Nor- — 
folk, concerning Ralph the parson of Irelinbourghe. 
And that actions cannot be bequeathed nor are reck. 
oned amongst the goods of a testator, especially in the 
ease of an ancient debt, is proved in Easter term in 
the fifteenth year of king Henry in the county of Essex 
concerning Gervase de Aldermanbury. To the same 
effect is what you have in the sixteenth year of the 
reign of king Henry in the county of Southampton, 
concerning Engelard de Cygoiny. | 


o7 oct 


914 DE EXCEPTIONIBUS. 


4. Ite nec locum habet phibitio in causa testamentaria, 
item "9^ si catalla legentur et inde agatur in foro ecclesiastico. 
testamen- Tte nec, si in civitatibus & burgis legentur domus vel 
osos cedificia, d habuit testator de pquisito, cü sint quasi 

catalla testatoris. Secus tamen est in quibusda locis 
si pveniant ex descensu antecessoris, in quibusdam locis 
sicut in civitate Lond, ubi locu habet phibitio, si inde 
agatur. lte locü non habet phibitio, si legetur usus 
fructus alicujus trzg, ut si testator aliquam tram tenuerit 
&d terminu annoru, et usu fructu legaverit, quia usus 
fructus inter catalla conumeratur, teneméto in suo 
statu duraturo, sicut laicum feodum. Sed cüm terra 
ad terminum ita alieui data fuerit, refert, utrum testa- 
. tori tantum, vel testatori et hseredibus suis. Si autem 
testatori tantum, tunc poterit testator in vita dare et 
.408. in morte legare sine prejudicio heredum. Si aute 
sibi et hszredib? suis, no sie, nisi 1n vita dederit, ubi 
heredes tenentur ad warrantià, et eodé modo si lega- 
verit expressó, si aute nullà metione inde fecerit, tunc 
transit usus fructus ad heredes. 


219 Ite locü non habet phibitio ubi quis de facto & 
Si dea"? c5sensu suo pprio effect? est alterius jurisdictionis, 
tussit— seilicet, quantü ad se ipsü, sed nó quantü ad rege ad 
jurisdie. (m ptinet jurisdietio, secundü q superiüs dietü est: & 
toni — jbi judiciu de renüuciatione, q nó potest quis in pjudiciu 
&lterius renüciare, factü tamen fuit contrariü, ut in 
rotulo de teri P. anno regis H. xvi. in com Devo 
de Thoma de Buttyler, Alfrido! in Cottone, g renu- 


! * et Alfrido," MS. Rawl. C. 160. 


OF EXCEPTIONS. 215 


Likewise & prohibition has no place in a testamen-. 4. 
tary cause, if chattels are bequeathed, and thereon pro- UM 
ceedings are taken in an ecclesiastical court. Likewise tion has 
not, if in cities or in boroughs houses or buildings are d iod 
bequeathed, which the testator has acquired for himself, mentary 
sinee they are as it were the chattels of the testator, ^"^^. 
It is otherwise however in some places, if they are 
derived by descent from an ancestor, in certain places 
as in the city of London, where a prohibition has place; 
if an action is brought there. Likewise a prohibition 
has not place, if the usufruct of any land be bequeathed, 
as if the testator has held any land for a term. of years 
and has bequeathed the usufruct, because usufruet is 
reckoned amongst chattels, when the tenement is likely 
to endure in its state, as & lay fee. But when land has 
been so conveyed to any body for a term, it is of impor- 
tance whether it has been eonveyed to the testator alone 
or to the testator and his heirs. But if to the testator 
. alone, then the testator will be able to give it in his 
lifetime and on his death to bequeath it without pre- 
judice to his heirs. But if to himself and his heirs, f.408. 
not so, unless he has given it in his lifetime, when 
the heirs are bound to a warranty, and in the same 
way, if he has bequeathed it expressly, but if he has 
made no mention of it, then the usufruct passes to his 
heirs. | 


Likewise a prohibition has not a place, where a person — 5. 
by his own act and with his proper consent has been dod 
made subject to another's jurisdiction, to wit, as far as he has 
regards himself, but not as regards the king, to whom qs 
the jurisdiction belongs according to what has been said another 
above, and there a judgment was given on the subject of dics 
renunciation, that a person cannot renounce to the pre- 
judice of another. 'The contrary however was done, as 
in the roll of. Easter term in the sixteenth year of king 
Henry, in the county of Devon, concerning Thomas de . 


Buttyler and Alfridus in Cottone, because à renunciation 
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elatio aliis pjudicat qm renütianti. Ité et eode modo 


nó habebit locu phibitio si quis effectus fuerit de 
alterius jurisdietione de facto suo pprio p appella- 
tionem, ut si implacitatus fuerit corà judice ecclesiastico 
et no suo, appellaverit ad aliu judice no suü, si ad 
phibitione regià convolaverit ratione rei secularis q 
petitur, quantü ad psona suam audiri non debet, licet 
no quantu ad psonà regis, ut supra dietü est, quia 


: quos semel approbavit eos post reprobare nO potest. 


6. 
Kon habe- 
bit prohi- 
bitionem 
de recenti 
spoliatione. 


7. 
Item in 
enusa re- 
stitutionis. 


Ite locü non habebit phibitio de receti spoliatione, 
ut si clericus clericü spoliaverit de decimis vel aliis, 
de quibus cognitio ptinet ad forü ecclesiasticu, quia 
de hujusmodi restitutione no generatur pjudiciü patro- 
nis, quantü ad jus advocationis. 


Item nec locü habet phibitio in causa restitutionis, 
cüm ecclesia recenter spoliata fuerit de aliqua libertate 
q ei concessa fuerit tempore dedicationis, sicut. habendi 
rationabile estoveriü in bosco patroni, sicut ad housbote 
& heybote et ad ardeédü, et hinoi. Ite habedi comunià 
pasture, ratione irse date ecclesie in doté: receter 
dicitur, quia si no est recenter, aliter erit. Ite nec 
locü habebit phibitio, ubi quis negligens & juris sui 
conteptor tardiüs sibi pspexerit qm deberet, quia tuc 
primó tulit phibitioné cüm pventum esset ad sententia 
diffinitivà ferenda, vel forte cüm lata esset sentetia, 
quia extüc no esset qui sequeretur placitum, quia prius 
fuit placitü,! vel judex qui placitü teneret, q post 


! * placitatum," MS. Rawl. C. 160. 
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prejudices others besides the party who renounces. Like- 
wise also in the same manner a prohibition will not have 
place, if à person has been made subject to another's 
jurisdiction of his own proper act on aecount of an 
appeal, as if he has been impleaded before an ecclesias- 
tical judge not his own, and he has appealed to another 
judge not his own, if he has betaken himself to a royal 
prohibition by reason of & secular thing, which is sued 
for, he ought not to be listened to as far as regards his 
own person, although not so as regards the person of 
the king, as said above, because those whom he has once 
approved, he cannot afterwards disapprove. 


Likewise a prohibition shall not have a place concern- Ss Pal " 
ing a recent spoliation, as if a clerk has spoiled a clerk of not have a 
tithes or of other things, concerning which the cognisance Prohibition 
appertains to the ecclesiastical court, because concerning & a recent ^ 
restitution of this kind a prejudice is not created against sPoliation. 
' the patrons as far as regards the right of advowson. 

Likewise a prohibition has not a place in a cause of mU 
restitution, when a ehureh has been recently spoiled of in à eause- 
some franchise which has been granted to it &t the time of restitu- 
of its dedication, as of having reasonable estovers in the — 
wood of the patron, as for howsebote and. heybote and. for 

- burning and such like. Likewise the liberty of having 
common of pasture by reason of land given to the church 
in dower: it is said recently, because if it be not re- 
eently, it will be otherwise. Likewise & prohibition 
will not have a place, where one has been negligent and 
has contemned his right, and has taken thought of his 
own interest more tardily than he ought, because he has 
then for the first (ime brought a prohibition, when the 
cause had arrived at the passing of a definitive sentence, 
or perhaps when a sentence has been passed, because 
from that time there would not be any one to prosecute 
the suit, because the suit was previously pleaded, nor a 
judge to entertain a plea, because after the prohibition it 
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phibitione no fuit secutü, qd quidé querens pprie 
poterit imputare negligentie, q si tempestive fecisset, 
non esset ei implacitandü, et q judicibus non sit 
negligentia querentis imputanda, habetis de term S. H. 
anno regis H. x. in cof North. de Richardo Olive. 


Car. XI. 
- 1. Sunt revera judices qui, cüm citatus coparuerit de 
e judici- : nas Phe -- . 3 *,* - 
bus qui 79 8d cognitioné suam non ptinente, ui phibitione 


fraudulen- evadere possint, facta editione sine scriptis, & denegato 
&rsimu ei beneficio deliberationis, faciüt ei tres coiüonitiones, 
commina- quamlibet post alia primo die litis, & ubi satisfecerit 
Vir "' eorü voluntat, innodàt eum vineulo excomunicationis, 
procedant et pendéte phibitione, cüm talis in hujusmodi excomuni- 
ad excom- : JESE « CNN i ue 
municatio. Càbione pstiterit p xl dies, ut phibitionibus psecutione 
nem. evadàt, ad impetratione eorunde judicü significat ordi- 
£408», Darius regi q talis in excomunicatione extitit per 


tantü tempus, & pcurat captionem p hoc breve. 


2. Excellentissimo dáüo suo H. Dei gratia &c. talis N. 
yos Ph permissione divina Exoü episcopus saluté in eo qui 
excom. — dat salute regibus: serenitati regie presentibus inti- 
exo,  mamus q À. de N. ppter ipsius contumaciam mani- 
regi per. festam excomunicationis vinculo inodatus p xl dies & 
dPeetem? amplius in excomunieatione perseverans ecclesiastieze . 

negligit parere censure, claves ecclesie contemnendo. 


Quia vero regia majestas eorü solertiam reprimere con- 
———————————————————— 


! * imputandum," MS. Rawl. C. 160. 
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has not been prosecuted, which indeed the complainant 
may impute to his own negligence, because if he had 
done it seasonably, fault would not have been imputed 
to him: and that the negligence of the complainant is 
not to be imputed to the judges, you have a case in St. 
Hilary's term in the tenth year of king Henry, in the 
county of Northampton, concerning Richard Olive. 


CHAPTER XI. 


There are forsooth judges, who when the party cited .,.!. 
A . Of jueges, 

has appeared before them in à matter not belonging to who frau- 
their cognisance, in order that they may evade a pro- xdi 
hibition, upon the declaration of the ground of action three moni- 
having been made without writing; and having denied Rie bar 
to him the benefit of deliberation, apply three admoni- they may 
tions to him one after the other on the first day of the I 
suit, and when he has satisfied their will, entangle him ceed' to 
with a chain of excommunication, and whilst a prohibi- 22760" 
tion is pending, when the said party has persisted in 
this sort of exeommunication during forty days, that 
they may evade a prosecution by prohibitions, the 
ordinary at their request signifies to the king, that the 
said party has remained in a state of excommunication f, 40g p. 
during such a length of time, and he procures his seizure 


by à writ of this kind. 


To the most excellent lord Henry by the grace of 2. 
God, &e., so-and-so N., by divine permission bishop of eus Er 
Exeter, greeting in him who gives health to kings. "We party 
intimate to your royal serenity by these presents that A. P7" 
de N. having been fettered with a chain of excommuni- directed to 
cation during forty days on account of his manifest con- '1* king 
tumacy, and persevering further in his excommunication by the 
neglects to obey ecclesiastical censure, contemmning the TS 
"keys of thechurch. Because however your royal majesty 


has been &ecustomed to repress the subtlety of those, 
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Suevit, qui ecclesiasticis preceptis obedire negligunt 
& mandaUs, celsitudinis vestre  brachiü invocamus, 
rogantes attensiüs quatenus Dei et honoris ecclesise 
intuitu, q minus valet ecclesià in hace pte, dignetur 
. regia supplere majestas. Conservet vos Altissimus. Si 
| &utem sit qui conqueratur domino regi, q ordinarius 
, judex vel delegatus ita mialiciosé procuraverit captione 
quo minus sequi possit suam prohibitione, statim fiat 
breve vicecoii de non capiendo talem in hac forma. 


5. Rex vie. salutem. Ostendit nobis A. g cüm B. 

P dA ,4 PSona de tali loco implacitasset eum in curia Christia- 
aliusor- nitatis coram archidiacono tali, & officiali tali, de 
eA quodam prato, vel aliquod tale quód est laicum feodü 
ter procu- ipsius A. et idem A. tulisset eidem archidiacono et 
uer? offeiali suo breve nostrum de phibitione ne placitum 
illud teneret, et eidem B. persons aliud breve nosti 
ne illud sequeretur, & postmodum resistere voluerit, 

tulisset breve nostrum de attachiando eos, ipse archi- 
diaconus & officialis & persona, ut pceessum phibitionis 

nostre quam idem AÀ. secutus est fraudulenter impe- 

dirent, suggesserunt tali episcopo q idem À. excomuni- 

catus fuit, & per xl. dies & amplius in excoinunicatione 

illa eontumaeiter perseveravit, ad quoru fraudulentam 
suggestionem idem episeopus impetravit à nobis breve 
nostrum de capiendo ipsum A. pdicta occasione. Et 

quia no debet fraus sua alicui patrociniari nec valere, 

tibi peipimus q ipsum 4A. occasione brevis nostri q 

tibi venit de capiendo eum non capias quo magis 
impediat in cause sure prosecutione, & si occasione 
predicta captus fuerit, ipsu sine dilatione facias deli- 

berari. Et si dietus archidiaconus officialis & psona 
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who neglect to obey the precepts and the mandates of 
the church, we invoke the arm of your highness, request. 


ing earnestly that from respect towards God and the 


honour of his church your royal majesty may deign to 
supply the strength which is wanting to the church in 
this behalf May the Most High preserve you. Butif 
there be any one whó eomplains to the lord the king that 
the judge ordinary or delegate has so craftily proeured 
his seizure in order that he may not be able to sue out 
a, prohibition, let à writ issue forthwith to the viscount 
not to seize the said party in this form. 


The king to the viscount greeting. A. hasshownto , 8. 

us that when B. the parson of such a place has im- rias 
pleaded lim in the eourt of Christianity before such an ordimary 
archdeacon and such an official concerning a certain Sure fau: 
meadow, or something of & kind which is a lay feud of pac 
the said A., and the said A. has served upon the said ua xin 
archdeacon and his offieial our writ of prohibition that 

he should not entertain that plea, and upon the said. B. 


' the parson another writ of ours that he should not pro- 


secute that plea, and after he has wished to resist, has 
served upon them our writ to attach them, the said 
archdeacon and his offieial and the parson, that they 
might fraudulently impede the process of our prohibi- 
tion, which the said A. has sued out, have suggested to 
the said bishop that the said A. had been excommuni- 
eated and had persisted for forty days or more contuma- 
ciously in that excommunication, upon which fraudulent 
suggestion the said bishop has sued out from us our writ 
to seize the said A. on the aforesaid occasion. And 
because & fraud ought never to benefit its author nor to 
prevail, we enjoin you that you do not seize the said A. 
on the occasion of our said writ, which has been sent 
to: you to seize him in order to impede him in the 
prosecution of his suit, and if on the said occasion he 
has been seized, you shall cause him to be set free with- 
out delay. And if the aforesaid archdeacon and his 
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laicum feodü habuerint in balliva tua, & idé A. fecerit 
te securü de clamore suo psequendo, tüc illos ponas p- 
vadiü et salvos plegios g sint corà nobis tali loco, tali 
die, inde responsuri, et habeas ibi &e. T. &c. 


4. Cum aute quis meritis suis exigetib? juste excomu- 
is Ten,niceat? fuerit, & ad màádatü ordinarii capt? et impri- 
 excom-  &0nat?^, no erit p düm regé nec p aliu deliberàd?, 
muniestu$ a ntegm Deo et, ecclesice satisfecerit copetéter. Sed si, 

cü hoe fecerit vel caution pstiterit de parédo juri et 
satisfaciedo copeteter, et ordinarius ulterius ipsu mali- 
ciose in prisona detineri fecerit, extüc ptinebit ad 
rege deliberatio pptér malicià, du tam8é pcedat satis- 
factio vel suffieies cautio de satisfaciedo (ut pdietu est) 
qd pri? fieri no deberet, nisi tuc demü cü ipse rex 
literas ordiü de satisfactioe reciperet, et in hoc casu 
fiat bíe vic. in hac forma. 


5. Rex vic. salut. Ostesü est nobis ex pte À. de N.,, 
Cumjw'* qui meritis suis exigétib?, vel ppt manifestà cotumaei& 
munieatus sud excomunicat? fuerit, et ad pceptü nim capt? et in 
Pacers prisona na detétus, eo q p xl dies et amplius in 

1409. excomunicatione illa contumaciter pseveravit, donec 
Deoet — [Deo et ecclesise satisfecerit competéter, parat? sit Deo 


ecclesio i ' " ; l N $ 
brevead et ecclesie satisfacere, talis ordinarius facit eum mali- 


E tiosé in prisona detineri ad gravamé & damnü ipsius 
quicaptus À. non modicu, Et quoni& in hae pte ppter malitiam 
fuerit. ^ ipsius ordinarii ad nos ptinet deliberatio, tibi peipim? 

q, Si idem A. eidem ordinario tali sufficiente fecerit 
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official and the parson have a lay fee within your baili- 
wick, and the said À. has given you security to prosecute 
his claim, then place them under bail and safe sureties 
that they should appear before us at such a place and 
on such a day to answer thereon, and bring with you 
this writ, &c. Witness &c. 


But when a person upon his deserts requiring it has 4. 
| . been justly excommunicated, and at the mandate of the ond 
ordinary has been seized and imprisoned, he will not been justly 
have to be set free by the king or by any other person, pied. — 
before he has made competent satisfaction to God and 
to the church. But if, when he has done this or given 
security to obey the law and to make competent satis- 
. faction, the ordinary shall maliciously cause liim to be 
further detained in prison, thereupon it shall pertain to 
the king to set him free on account of the malice, pro- 
vided however satisfaction or a sufficient security for 
satisfaction has preceded, as said above, which ought not 
however to take place until the time when the king 
himself has received the letters of the ordinary concern- 
ing the satisfaction, and in this case let a writ issue to 


the viscount 1n this form. 


The king to the viscount greeting. Ithasbeenshown s. 
to us on the part of À. de N.,who upon his deserts en 
requiring i& or on account of his manifest contumacy justly ex- 


has been excommunicated and upon our precept. has i uq 
been seized and detained in our prison, inasmuch as he prepared 
had contumaciously persevered forty days and more in cd 
that contumacy, until he should make competent satis- the church, 
faction to God and to the church, that he is prepared ^T 5.9 
to make satisfaction to God and to the churcb, and so- him who 
and-so the ordinary maliciously causes him to be detained eu 
in prison to the no slight grievance and damnification of f. 409. 
the said Á., and since on his behalf on account of the 

malice of the said ordinary his deliverance appertains 


to us, we enjoin you that if the said A. has given to 
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securitate de parendo juri & satisfaciedo copetenter 
Deo et eeclesie, tune illi A. sine dilatione facias. 
deliberari. Et si ordinarius hoc recusaverit, tuc iu 
ipse vice nia capta securitate (ut pdictu est) illü sine 
dilatione deliberari facias. Cüm 2auté ad phibitione 
judiees supersedere noluerint, nec ille qui psequitur à 
psecutione desistere, attachientur omnes q sint coram 
rege, vel justice. suis de banco, vel itinerantibus, p tale 
bre, ad respondendu quare &c. 


CAP. XII. 


1. | Rex vie. salute. Si A. fecerit te securü de clamore 
Dejudic" suo nsequendó, tune pone p vadiü et salvos plegios 
chiandis, si B. talé ordinariü q sit cora nobis vel justic. nostris 
procedant ^ - ofnll . Ju : 
contra pro- *pud Westüi. vel corà justic. nostris ad primà assisam 
hibitionem. &e, ostesurus quare tenuerit placitu in curia Christia- 

nitatis de laico feodo ipsius À. in tali villa contra 
phibitione nfam, vel de advocatioe talis ecclesim, vel 
de debitis & catallis d no süt de testaméto vel matri- 
monio, et hujusmodi. Pone p vadiu et salvos plegios 
E. q tune sit ibi ostesurus, quare secutus est ide 
placitü in eade curia Christianitatis contra phibitione 
nostram, et habeas ibi nomina plegioru et hoc bre. 
Teste &c. Et ita fiat brevia de attachiameto, d con- 
veniant ci brevibus de phibitione. $i aute fieri debeat 
attachiamentü de judicibus delegatis vel subdelegatis, 


tune fiat breve in hac forma. 


2 Rex vic. saluté. Si A. fecerit te securü de clamore 


Sodisibus suo psequendo, tune pone p vadiü et salvos plegios 
attachian. B, C., D. (nominibus ppriis expresse, videlicet B 
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the said ordinary sufficient security as to obeying the 
law and making competent satisfaction to God and to 
the church, thou shouldst thereupon cause the said A. 
io be set free without delay. And if the ordinary has 
refused this, then do thou in our place having taken - 
security as aforesaid cause him to be set free without 
delay. But if upon a prohibition the judges have been 
unwilling to-supersede proceedings, or he who prosecutes 
has been unwilling to desist, then let them all be attached 
to appear before the king or his justieiaries at the bench 
or on their iter, by & writ of this kind, to answer where- 
fore, &c. | 


CHAPTER XII. 


The king to the viscount greeting. If A. has given |. 1. 
. . ! . - .. Of attach- 

you security for proseeuting his claim, then place underigg qe — 
bail and safe, sureties B. the ordinary of such a place, judges, if 
that he should be present before us or our justiciaries at er ton: 
Westminster or before our justiciaries at the first, assise, tray t» 
&c. in order to show wherefore he has held a plea in the Mohr 
eourt of Christianity concerning a lay feud of the said 
À. in such a vill contrary to our prohibition, or concern- 
ing the advowson of such a church, or concerning debts 
and chattels which are not Lestamentary nor matrimonial 
and such like. Place under bail and safe sureties E. 
that he be present there in order to show wherefore he 
has prosecuted the said plea in the said court of Christi- 
anity against our prohibition, and produce the names of 
the sureties and this writ. Witness, &e. And let 
. wriis of attachment be issued, which are in accordance 
"with the writs of prohibition. But if an attachment 
must be made of judges, delegate or sub-delegate, then 
let à writ issue in this form. 

The king to the viscount greeting. If A. has given | 2. 
you.security for prosecuting his claim, then place under ud 
bail and safe sureties B., C., D. (their proper names judges, if 

R 2657. D 


dis, si 
autoritate 
literarum 
domini 


pape. - 
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"episcopü, vel abbatem, vel priorem talem, C. archi- 


diaconü talem, & D. officialem talem) quod sint coram - 
nobis vel justie. nostris &c. ut supra, ostensuri, quare 
tenuerüt placituü in curia Christianitatis de laico feodo 
et hujusmodi &e. (ut supra) autoritate literarü dii 
paps, et hujusmodi, contra phibitionem nostram. Pone 
eliam per vadium & salvos plegios C. q tune sit ibi 
ostensurus, quare secutus est idem placitum in curia 


— Christianitatis contra prohibitionem nostram, & habeas 


'" 8. 
Item quod 
attachiet 
per me- 
liores 
plegios. 


f. 409 b, 


ibi &c. (ut supra) Et. ita fiat attachiamentum, si 
judiees et ille qui sequitur manentes fuerint in eode 


eof Si autem in diversis, tunc fiant brevia diversa | 


singulis vic. p se. 


Si autem ad diem non venerit, tunc aut vicecomes - 
mandat q attachiati sunt, in quo casu attachientur 
per meliores plegios & q distringantur per omnes terras 
&c. quod sint ad alium diem, & observetur ordo 
attachiamentorum, sieut observatur in aliis actionibus 
psonalibus. Si autem mandaverit vicecomes q clerici 
sint, & plegios invenire noluerint, nec laicum feodum 
habuerint per quod possint distringi, tune mandetur 
ordinariis & episcopo quód faciant eos venire, sicut 
alibi in actionibus personalibus observatur. Regulari- 
riler verum est, q judex elericus cognitionem non 
habet de laico feodo alicujus. Sed quid dicitur de 
tenementis qua & sunt in civitatibus & villis, quee legari 
possunt sieut catalla sive tenementa sieut de perquisito, 
vel haereditas descendens, an locum habeat prohibitio ? 
videtur quód non, quià de voluntate testatoris, qui 
legare potest hujusmodi de jure comuni, effecta sunt 
hujusmodi tenementa quasi catalla testatoris, & ideo 
non habet locum phibitio. Item de hoc quod die. de 


! * Regulariter verum est," down | and Chertsey; also in MS. Harl. 
to * ab initio," is omitted in MS. | 653. | 
Rawl. C. 160, and in M$8. Crewe, 
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being expressed, to wit, B. the bishop or the abbot or by autho- 
the prior of such a place, C. the archdeacon of such a I!57 9f. 
place, and D. the official of such a place), that they be Hus lord 
present before us or our justiciaries &c. as above, in ^ SUESuNS 
order to show wherefore they have entertained a suit in 

&, court of Christianity concerning a lay feud and so on, 

&c. (as above) by authority of letters of the lord the 

pope and so on contrary to our prohibition. Place also 

under bail and safe sureties C. that he be there pre- 

Sent in order to show wherefore he has prosecuted the 

said suit in the court of Christianity contrary to our 
probibition, and produce there, &c. as above. And let 

the attachment be made in this manner, if the judges 

and he who prosecutes are resident in the same county, 

But if in different counties, then let different writs issue 

to each viscount separately. 


But if he has not come on the day, dios either the 3. 
viscount orders that they should be attached, in which Likewise 
. ease they shall be attached by better sureties and they should 
shall be distrained by all their lands to be present on an- f!fach by 
other day, and let the order of attachments bc observed, as sureties. 
. i8 observed in other personal actions. But if the viscount 
shall have sent word that they are clerks and are unwilling 
to find. sureties, and have no lay feud by which they can 
be distrained, then let à mandate be sent to the ordinaries 
and to the bishop that they shall eause them to come 
as is elsewhere observed in personal aetions. lt isasa f.409 b. 
rule true, that a clerical judge has no cognisance of the 
lay feud of any one. But what is said of tenements 
which are in cities and in vills which may be bequeathed 
as chattels or tenements which have been purchased, or 
are a descending inheritance, whether a prohibition has 
& place. lt seems that it has not so, because by the 
wil of the testator, who can bequeath things of this 
kind under the common law, tenements of this sort are 
made asit were the chattels of the testator, and there- 
fore & prohibition has no place. Likewise concerning 

P 2 
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laico feodo talis, oportet quód ille qui queritur, doceat 
laicum tenementum illud esse suum. Et unde si quis 
teneatur alicui domino suo ad redditum aliquem, tenens 
phibitionem non habebit, quia redditus eri&b ipsius 
domini, non tenentis. Si autem de hujusmodi non 
fia& prohibitio! cüàm sint quasi catalla vel pecunia 
promissa ob ceausam matrimonii, non habet locum 
phibitio, càüm illud quod principale est trahat ad se 
debitum & catalla, quasi aecessoria testamento vel | 
matrimonio. tem si fiat prohibitio ut de laico feodo, ] 
non valet de jure nec quantum ad petentem redditum, 
nec quantum ad tenentém tenementum de quo pvenit, 
quia laicum feodum versum est in catallum & causa 
testatoris, ut cum legaretur ex tali causa, obtinuerit? 
Fleta vi. e. Item incipit tale tenementum esse laicü feodum & 
37$9 non ante, quod non erit de decimis, eàm semel effici- 
antur laicü feodü, nunquam reineipient esse decimi», 
& hsec vera sunt secundü Biastos:? sed contra de 
termino 5S. Michaelis, anno regis H. filii regis J. 
secundo incipiente tertio in com Kane. de Matilda filia 
Simonis, quae attachiata fuit quia secuta fuit placitü, 
& abbas Sancti Augustini & prior S. Trinitatis Can- 
tuariensis, & prior Sancti Gregorii judices, quia tenue- 
rint placità de quadam domo, quam Matilda petiit ex 
causa testamentaria in London. Et unde Simon filius 
Simonis questus fuit g laico feodo suo ibi defenderunt 


- 


! * $i autem de hujusmodi fiat ? * ex enusa testamentaria, et 
* prohibitio, de hujusmodi catellis, | * tunc legatarius'ex tali eausa ob- 
* eum sint quasi catalla, videlicet | * tinuerit," Rawl. C. 160. 
* de pecunia promissa," MS. Rawl. 3 * versus R. et alios," MS. Rawl. 
C. 159. ** Si autem de his catallis | C. 159; ** versus R. et alias," MS. 
* fiat prohibitio, cum sunt quasi | Reg. 9, E. xv.; secundum Regem 
* entalla, vel de pecunia promissa," | *et alios," MS, Glastonbury 
MS. Reg. 9, E. xv. necnon, MS. Hobhonse. 
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this which is said "concerning a lay feud of so and so," 
it is necessary that he who complains should show that 
the tenement in question is his own. — And hence if 
any one is bound to his lord for a certain rent, the 


tenant shall not have & prohibition, because the rent 


belongs to the said lord, and not to the tenant. But 
if & prohibition issues! in such à case when there are 
as it were chattels or money promised because of 
matrimony, & prohibition has no place, since that 


- Whieh is the principal draws to itself the debt and 


chattels, as being as it were aecessory to a& testament 


or to & marriage. Likewise if & prohibition issues as 


eoneerning a lay feud, it does not avail of right, neither 
as regards the party claiming a rent, nor as regards the 


party holding the tenement from which it is derived, 


because the lay feud is converted into & chattel, and 
the cause of the testator, when it has been bequeathed 
on that ground, has prevailed. Likewise such a tene- 
ment begins to be a lay feud and not before, which 
will not be the case with tithes, which, when once they 
are made a lay feud, will never recommence to be 
Üithes, and these are true against the king and other 
persons; but eontrariwise in St. Michael's term in the 
third and fourth years of king Henry the son of John 
in the county of Kent concerning Matilda the 
daughter of Simon, who was attached because she pro- 
secuted her.suit, and the abbot of St. Augustine a&nd 
the prior of Holy Trinity, Canterbury, and the prior 
ef St. Gregory the judges, because they entertained 
pleas concerning a certain house, which Matilda claimed 
upon & testamentary cause in London. And whereof 
Simon? the son of Simon complained that they were 


1 I have followed the text of MS. | down to the end of the Chapter, 
Reg. 9, E. xv. and itis omitted from most of the 
?'The text is evidently corrupt , MSS. 
after Simon the son of Simon," | 


1. 


Cum partes 


comparu- 
erint in 
judicio. 


f. 410. 


9. ! 
De proba- 
tione in- 
tentionis, 
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omnes, & adjudicate fuerunt leges sed remisss, cüm 


.ad petit legari? & judices securitatem  prsstiterunt 


quód ulterius non procedant;? sed quale remedium 
habebit legatarius in foro laicali. Et sciendum quod 
semper locum habet prohibitio, quousque discussum 
fuerit in curia regis utrum legata fuerit vel non. 
Et? tune primó: procedant judices de licentia, quia 
ipsi non possunt estimare? ab initio. 


Car. XIII. 


Cum autem partes comparuerint in judicio, tam 
querens quàm ille de quo queritur, & judices vel 
quidam illorum, proponat querens intentionem suam 
in hune modum. Ego ÀÁ. conqueror de B. quód me 
injuste vexavit & gravavit trahendo me in placitum 
in euri& Christianitatis de laico feodo neo, scilicet 
tali, & exprimat qualitatem terrse, vel hujusmodi, vel 
alterius tenementi, vel si de debitis & catallis que 
non sunt &e. tunc exprimat eujusmodi debita & cujus- 
modi catalla de quibus implacitatus fuerit, & quód 
hoe fecerit conira prohibitionem & unde damnum ad 
valentiam &c. | 


Item ad intentionem suam confirmandam & juvan- 


dam, proferat seditionem * ei factam in judicio & in 
seripüs redactam, si possit, & dicat quód porrexit ei? 
prohibitionem domini regis tali loco, tali die in pleno 


!* quod laicum feudum suum 
* defenderunt omnes," MS. Reg. 9, 
E. xv. 

? * gdjudicati fuerunt plegii, sed 
* remisse misericordie ad petiti- 
* onem legatarii" MS. Rawl. C. 
159. 

3 * procederent," MS. id. 

5 « reg legata," MS. id.; "res 
* fuerit legabilis," MS. Hobhousce. 

5€ et tune convento rem lega- 


* bilem esse tunc primo procedant 
* judices," MS. Hobhouse, which 
introduces a text totally at variance 
with the received text of Bracton. 

6 * essoniare," MS. Rawl. C. 159. 

? * gb initio," omitted MS. Reg. 
9, E. xv. 

8 * editionem," MSS. Rawl. C. 
159 and 160. 

» ** eis," MS. Reg. 9, E. xv. 
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all intermeddling with his lay feud, and sureties 
were adjudged, but the fines were remitted at the 
petition of the legatary, and the judges gave security 
that they would proceed no further, but what remedy 
Shall the legatary have in a lay forwm. And it is to 
be known that a prohibition has always place, until 
it has been decided in the court of the king whether 
there has been a legacy or not, And let the judges 
then proceed for the firs& time, because they cannot 
form an estimate from the commencement. 


CHAPTER XIII. 
l. 

But when the. the parties have appeared in judgment When the 
. 88 wellthe plaintiff as he of whom he ecomplains, and have ap- 
the judges or some of them, let the plaintiff propound P pd x 
his declaration in this manner. 1 A. complain of B. 

that he has vexed me unjustly and has aggrieved me by 
drawing me into a plea in the court of Christianity con- 
cerning my lay feud, to wit,such a feud, and he describes 

the quality of the land or such like, or of another fene- 

ment; or if concerning debts and chattels which are not 

&e, then let him express what sort of debts and what 

sorb of chattels they are, concerning which he has bcen 
impleaded, and that he has done this against a prohibi- 

tion, and whence damages to the value &e. have resulted. 410, 


Likewise to confirm and to assist his declaration let 2. 
him produce the statement of the ground of action made 2d e a 
to him in court and reduced into writing, if he can, and the dc- 
let him say that he exhibited to him the prohibition of claration. 


the lord the king in such a place on such a day in a full 


| 
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consistorio tali, & ipsi nihilominus processerunt ad 
prosecutionem ipsius de quo queritur, ità q. admiserunt 
pbationes testiü et hujusmodi, vel quia ipse querens 
noluit obtemperare judicatis, excomunicaverit eu non 
obstate phibitione sua, & inde statim pducat sectam 
sufficientem, duos ad minus vel tres vel plures, si possit. 
Et si de veritate dubitetur, examinentur diligéter de 
die & loco et aliis circumstantiis, secüdum q observatur 
de testibus pducendis, qui si in examinatione facienda 
inventi fuerint discordes, perinde erit ac si nullam 
sectam pduxerit, & unde ad simplicem vocem querentis 
non habent judices necesse, nec pars de qua queritur, 
defendere se per legem. Sed quoniam deficere possit 


pbatio, licet jus non deficiat, càm tales fuerint absoluti 


forte pro defectu probationis, dicatur eis: quod quic- 
quid actum fuerit, non procedant de aliquo placito, 
quod pertinet ad coronam et dignitate regiam. Si aute 
in omnibus inveniantur cocordes, audire debet justic. 
resposiones judicü et partis. Respondere itaq poterunt 
mulüs modis, vel q locü habere no potuit phibitio, 
quia res quse acta est mere spiritualis est vel spiritu- 
alitati annexa, & hoc docere possunt per seditione! 
facta, ut si causa fuerit testamentaria vel matrimoni- 
alis, in quo casu in nullo psumptü est contra regiam 
dignitatem, et sic absolvi poterunt ab observatione 
judicii Si vero per seditionem? vel p confessionem 
constiterit q res, de qua actü fuerit, mere fuit tem- 
poralis, ita quód cognitio pertinet ad regem, bene 
poterunt defendere contra querentem & sectam suam, 


! * editionem," MSS. Rawl. C. ? ** editionem," MSS. eadem. 
159 et 160. 
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consistory of such a kind, and the said persons neverthe- 
less proceeded to prosecute him, concerning which he com- 
plains, so that they admitted the proofs of witnesses and 
such like, or because he the plaintiff was unwilling to 
obey their adjudication, they excommunieated him not- 
withstanding his prohibition, and let him forthwith pro- 
duee a sufficient sect, two at least or three or more, if he 
ean. And if there be doubts as to the truth, let them be 
examined concerning the day and the place and the 
other circumstances, according to what is observed in 
producing witnesses, who if they be found in making 
the examination to be discordant, it will be the same as 
if he had produced no sect, and hence against the single 
voice of the complainant neither the judges of whom he 
complains, nor the-party concerning whom he complains, 
wil be under any necessity to defend themselves by 
their law. But since- proof may be deficient, although 


right be not deficient, when such persons have been 
"absolved for deficiency of proof, let it be said to them, 


that whatever may have been done, they are not to 
proceed in any plea, which pertains to the crown or.to 
the royal dignity. But if the witnesses be found to 
agree in aJl things, the justiciaries ought to hear the 
answers of the judges and of the party. They may 
accordingly answer. in many ways, either that the pro- 
hibition could not be applicable, because the matter 
which was in suit was purely spiritual or was an- 
nexed to the spirituality, and this they may show by 
the statement of the ground of action, as if the cause be 
testamentary or matrimonial, in which case nothing is 
presumed against the royal dignity, and so they may be 


a&bsolved from any further observation of the judgment. 


But ifit be established by the statement of the ground 
of action or by the confessicn of a party, that the matter 
which was in suit was purely temporal, so that the cog- 
nisance of it pertains to the king, they may well main- 
tein against the plaintiff and his sect, that they have 
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q nunquam psecuti fuerint post prohibitionem, si quam 
inde habuerint, vel q nullam habuerint omninó pro- 
hibitionem. | 


EU Et quo casu vadiet legem quilibet se xii manu, 
e legis . TRE " : ! 
vadiatione, QU2. vadiata & plegiis inventis de lege facienda, dabitur 
sidgfendat. eis dies ad lege faciend&, ad quam si voluerint, possunt 
Se essoniare & habebunt aliü diem p essoniatores 
suos, Et si ad diem sibi datü non venerint, nec se 
essoniaverint, p cóvictis habebütur, judiciü habebüt, 
et dàna querenti restituent. Cüm autem coóparuerint 
et pducant cóopurgatores suos, quàvis familiares et 
amicos, secundü q secta pducta fuerit de familiaribus 
& amicis, facilius enim &dmittuntur purgatores! ali- 
cujus ad legé & defensionem ppriam, qm recognitores 
ad recognitione, et non est necesse q ommes sint ejus- 
dem ordinis, conditionis, vel dignitatis, cujus est ille 
qui legem vadiat, suffieit enim si fideles sint & bons 
opinionis, ut si episcopus, abbas, vel prior ad legem 
teneatur, non oportebit q omnes compurgatores sint 
episcopi abbates, vel priores, nec si clerici sint ordi- 
nati, milites, vel conjungati? dü tame alio modo sint 
idonei ut pdictü est. — 


4. Formantur autem verba legis secundü formam recordi 
Qualiter . [ . .* : . . . . 
formantur Sicut in omnibus aliis legibus faciendis observatur, in 
Ens qua si quis eorum defecerit, si laicus fuerit, pro con- 


victo habeatur de eo quod imponitur, & gaole comit. 
tatur sieut psumiptor conira. regiam dignitate ac si 
crimé lese majestatis comisisset. Si aute clericus, 
f410. aliquando cü eo mitiüs agitur de gratia ob reveren- 
liam ordinis clericalis. S1 auté convicti, dàna restituent 


1 *£ compurgatores," MS. Rawl. ? « conjugati," MS. id. 
C.160, ^" | 
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never proceeded after the prohibition, if they have had 
any, or that they have never had at all a prohibition. 


And in which case he shall wage his law with the ^ 3. 
twelfth hand, which having been waged and sureties lus of 
having been found for making his law, & day shall be bd if he 
given to him to make his law, at which, if they wish, ^ as 
they may essoin themselves, and they shall have another 
day through their essoiners. And if they have not come 
upon the day given to them, nor have essoined them- 
selves, they shall be taken to be convicted, and shall 
have judgment against them, and shall make good to 
the complainant his damages. But when they have ap- 
peared and have produced their compurgators, although 
relatives and friends, aecording as & sect of relatives 
and friends may have been produced, for compurgators 
of any one for his own law and defence are more easily 
admitted, than recognisors for & recognition, and it is 
not necessary that all should be of the same order, con- 
dition or dignity, of which he is who wages his law, for 
ib is sufficient if they be loyal and of good report, as 
if a bishop, or abbot, or prior is bound to prove his 
law, it will not be incumbent that all the compurgators 
should be bishops, or abbots, or priors, nor if they be or- 
dained elerks or knights or married persons, provided 
however they be in other respects fit persons, as  afore- 
said. 


But the words of the law are formed according to the 4. 
form of the record, as is observed in making all other L5 "bet 
laws, in which if any one of them has failed, if he be a the word: 
layman, let him be taken to be convicted of that which Are 
is imputed to him, and let him be committed to gaol 
as & presumer against the royal dignity, as if he had 
committed the crime of high treason. But if he be a 
clerk, he is sometimes dealt with more mildly of grace, t.410, 
out of reverence for the clerical order. But if they be 
eonvicted, they shall make good to the complainant his 


5. 
Quod 


refert, quis 


eorum 
prius 
purgaveri 
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querenti, adhibita tamen taxatione aliquando debita 
secundum 9 justic. viderint justü. 


Refert (secundü quosdà) quis prius se purgaverit, 
judex, vel ille de quo queritur. Dicunt quidà g si 
judex se purgaverit prius, unus vel plures, q ille qui 


, Secutus est non ppter hoc liberabitur, & q quilibet 


in hoc casu defendat causam ppriam, licet videatur 
prima facie q non est qui sequatur, cüm non sit qui 
teneat placitum (g non est verü secundü quosdam) 
sed vice versa, si ille qui sequi debeat se purgaverit, 
judices per hoc liberantur, càm non sit qui teneat 
placitum, cüm non sit qui sequatur, quod non est in 
ipso easu, ubi quis sequi poterit de facto suo & volun- 
tate: licet judex in probatione defecerit, ille qui 
sequitur non est propter hoc condemnatus, nec eodem 
modo, si unus ex pluribus judicibus, quia quilibet in 


; hoe casu defendet causam suam propriam seeundum 


quod legitur ff. ad legem Julianam de adulterinis lege 
ult. Denunciasse? C. Quare: ubi dieitur *quód expecta- 
* bit mulier sententiam de adultero prolatam, qui si 
* &bsolutus fuerit, mulier p eum vincet, nec ultra 
* &ecusari possit? Si aute condemnatus fuerit, mulier 
* non est condemnanda, sed aget causam suam, & 
* fortassis obtinere vel gratia vel justicia poterit vel 
* legis auxilio. Quid enim si adulter ab inimicis 
* oppressus sit, aut similibus argumentis testibusq 


1* Ttem esto quod judex in pur- 
** gatione defecerit." MS. Reg, 9, 
E. xv. 

2 * secundum quod legitur ff. ad 
* Jegem in libro de adult., L. de- 
* pnunciasse, ubi dicitur quod ex- 
* pectabit mulier, &c." MS. Reg. 
9, E. xv. 


3' The Florentine text of the 
Digest ad legem Juliam de adul- 
teriis, Lex 17, Denunciasse, 8 6, 
Quseritur, is as follows: * Expectabit 
* igitur mulier sententiam de adul- 
* tero latam. Si absolutus fuerit, 
* mulier per eum vincet, nec ultra 
** gocusari potest." 


"S d "ouo pn AE 
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damages, & due taxation of them having been sometimes 
made according as the justiciaries have deemed just. 


lt matters (according to some) who has first purged —— 5. 
himself the judge or he by whom complaint is made. MAere. 
Some say that if the judge has first purged himself, one who of' 
or more, that he who has prosecuted shall not on that rus dud d 
account be set free, and that each in this case should himself 
defend his own cause, although at first sight i& may 
seem that there is no one to prosecute, when there is no 
one to entertain à suit (which is not true according to 
some), but conversely, if he who ought to prosecute has 
purged himself, the judges are thereby set free, since 
. there is no one to entertain & suit, when there is no 
one to sue, which is not the case where à person can 
prosecute of his own act and will: although the judge 
Shall have failed in his proof, he who prosecutes is not 
on that account condemned, nor in the same way, if orie 
out of several judges, because each in this case shall de- 
fend his own cause, according to what is read in the 
Digest upon the Julian law on adultery, the last law 
, eommencing with * Denunciasse," the sixth paragraph 
* Quseritur, ! where it is said, that the woman shall await 
the sentence pronounced upon the adulterer, who if he be 
acquitted, the woman through him shall prevail, nor can 
she be further aecused. But if he be condemned, the 
woman is not to be condemned, but will plead her own 
cause, and perhaps will be able to prevail through favour 
or justice or with the help of the law. For what if 
the adulterer be oppressed by enemies or be aggrieved 


! The translation follows the | 'Teottell's text is evidentlly corrupt. 
Florentine text of the digest, as 


^o OA, ae RanED  eEMEÉR e bo enini SeRLAL Am. EÁÁRL MEA L0. 
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* subornatis, apud presidem gravatis, quia aut voluit? 
* aut non potuit (mulier) provocare judicem religio- 
* sum. Mulier verà sortita pudicitiam suam defendat, 
* sed hoe antequàm fuerit condemnata,"? quod quidem 
(ut videtur) melius esset observare in omnibus casibus 
supradietis, ut si unus judex se purgaverit, q hoc 


*- 


prodesse debet conjudicibus suis & parti. Si aute in 


purgatione .defecerit, q hoc aliis non noceat, quin se 
defendere possit & causam suam. 


Ite respondere possunt judices, secundum q superius 
in parte dictum est, quód quamvis res de qua agitur 
temporalis sit, & cognitio pertineat ad forum seculare, 
ipse querens expresse renunciavit privilegia * fori in 
scriptura & regis phibitioni, et g conveniri possit 
ubieunq creditor vellet, & in quocüd foro. Et ideo q 
ipse drens audiri non debet propter renunciatione, ex 
quo gratis trahi voluit ad forum vetitü, et judicem 
non suum. Et cüm judices super hoc, & creditor, 
insbrumentum ptiulerunt de renunciatione, Q querens 
dedicere non possit, statim & ante omnia in judicio 
seculari compellatur ipse querens g reddat illud q 
debet, vel faciat q convenit, et sic in misericordia p 
injusta detetione versus suü creditore, etià sine alio 
brevi, sicut supradictü est, ppter dolu & malitia sua, 
quia p se reversus est ad judiciu regiü, cui prius 
renüciavit in ipsius regis pjudicium. Et iis ita peractis, 


! * gravatus," MS. Rawl. C. 160. ( ** argumentis, testibusque suborna- 

? « noluit," MS. id. * tis apud presidem gravatus: qui 

3'The Florentine text of the | *' aut noluit, aut non potuit provo- 
Digest continues as follows: **Si | ** care? Mulier vero judicem reli- 
* condemnatus fuerit, mulier non | ** giosum sortita, pudieitiam suam 
** est condemnata, sed aget causam | ** defendet? S 7. Sed si, antequam 
* suam: fortassis et obtinere, vel | * condemnetur? ^ 
* gratia, vel justitia, vel legis auxi- 1 « privilegio," MS. Rawl. C. 160 
* lio possit. Quid enim si adulter | et Reg. 9, E. xv. 


Lj 


* inimicitiis oppressus est, vel falsis 
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by false arguments and suborned witnesses before the 
president, and he was either unable or unwilling to ap- 
peal? But the woman having a religious judge shall 
maintain her chastity, but this before she has been con- 
demned !: which indeed, as it seems, i& would be better 
to observe in all the aforesaid cases, as, if one judge has 

purged himself, this ought to benefit his fellow judges. 
: Butif he has failed in purging himself, this ought not 
. to damage the others, so as to prevent them defending 
themselves and their cause. 


Likewise the judges may answer, according to what ^6. 
has been said above in part, that although the matter irr j 
which is in action is temporal, and the cognisance be- xdi of 
longs to & seeular forwm, the plaintiff himself has re- 9 - 
nounced the privilege of the forwm in writing and the 
king's prohibition, and that he might be convened where- 
ever his creditors wished and in any forwm whatsoever, 

And accordingly that the plaintiff himself ought not to be 
heard on account of his renunciation, since he has been 
willing gratuitously to bé drawn into a forbidden forum, 
and before & judge who is not his own. And when the 
judges on this matter and the creditor have produced an 
instrument of renunciation, which the plaintiff cannot 
gainsay, forth with and before all things let the plaintiff 
himself be compelled in the secular court to restore that 
Which he owes, or to do that which he has agreed to do, and 
. 80 let him be amereed for his unjust detention against his 
creditor, even without another writ, as said above, on 
aecount of his deceit and malice, because of his own 
* &ecord he has returned to the king's court, whieh he had 
formerly renounced to the prejudice of the king. And 
when these things have been thus concluded, then at 


! The translator has of necessity | text of the Digest. Thelatter part 
not followed the text of Bracton, | of Bracton's text is unintelligible, 
whiéh is corrupt, but has adhered | but Tottell may have had nuthority 
to itas far as he could reconcile it | for it in several MSS. 
with the sense of the Florentine | 


f. 411. 
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tune demum pceedatur in causa prohibitionis, et si con- 
vietum sit quod aliquando gratis pcessit in foro eccle- 
siastico, tune prosecutione & renunciatione concurrenti- 
bus aggravetur poena propier multiplicem injuriam, 
& debitor in causa prohibitionis puniatur propter 
renunciationem cum poena precedenti propter injustam 
detentionem, & propter fraudem in veniendo contra 
factum suum proprium. Judices vero puniantur, quia 
tenuerunt placitu in pjudicium diii regis, et similiter? 
creditor, quia debitorem traxit ad forum vetitum. Et 


secundum quod dicitur, quód laicus non poterit renü- 


ciare foro seculari in pjudicium regic dignitatis, eode 
modo videtur g nec clericus, si velit in causa criminali 
vel alia cujus cognitio ptineat ad ecclesiasticam digni- 
tatem & ordinem clericalem, & est eade fere ratio 


habita inde. Judex vero ecclesiastic? si judicaverit 
^de laico feodo, non poterit sententiam demandare 


éxecutioni, quia si illum demandaverit vicecomiti exe- 
quendam, non erit ei parendus? $Si autem illam legem 
per ipsum vel suos exequatur, locus erit novze dissey- 
sine. Eodem modo videtur q si laieus cognoverit in 
causa criminali de clerico, ubi sequatur degradatio, si 
judicium faciat contra clericum, sive se gratis posuerit 
in inquisitionem sive non, q non valebit quod actum 
est: quia episeopus nunquam ad mandatum judicis 
secularis sine" se * procedet ad degradationem. Igitur 
alia convictione opus erit in foro ecclesiastico, ut ipse 
cognoscat & judicet, qui poterit judieiü demandare 
executioni. Igitur quandocunqQ petatur clericus in tali 
actione ab episcopo, erit ili deliberandus, quia non 
habebit rex prisonam de eo, quem judicare non poterit. 


1« Judices vero puniantur ;  ? The text of some MSS. breaks 
These words and the subsequent | of here, as for instance MS. Har- 
text down to * delieti " are omitted | leian 653, and MS. Hobhouse. 
in MS. Raw]. C. 160, and in several 3 parendum MS. Reg. 9, E. xv. 
other MSS. but they occur in MS. 1 ** gine rege," MS. id. 
Reg. 9. E. xv. 
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length let proceedings go on in a cause of prohibition, 
and if it be proved that he has gratuitously proceeded 
in the ecclesiastical court, then as the suit and the re- 
nunciation are concurrent, let the penalty be aggravated 
on account of the multiplied injury, and let the debtor 
in the cause of prohibition be punished on account of 
his renunciation with the penalty preceding on account 
of the unjust detention, and on account of the fraud in 
coming against his own act. But let the judges be 
punished, because they have entertained a suit to the 


^. prejudice of the lord the king, and in like manner the - 
ereditor because he has, drawn his debtor to a forbidden 


forwm.. And according to what is said that a laic can- 
not renounce the secular forwm, to the prejudice of the 
regal dignity, in the same manner it seems that neither 
ean & clerie, if he wishes in a criminal cause or any 
other, in which the cognisance belongs to the ecclesiasti- 
eal dignity and the clerieal order, and there is almost 
the same reason had thereon. But an ecclesiastical 
judge, if he has judged concerning a lay feud, cannot 
command his sentence to execution, because jf he has 
ordered the viscount to execute it, he will not obey 
him. But if he executes that law by himself or by his 
own people, it will be a case of novel disseysine. In 
the same manner it seems that if à laic has held cog- 
nisgnce in à criminal eause concerning a cleric, where 
degradation follows, if judgment has gone against the 
elerie, whether he puts himself gratuitously or not upon 
the inquest, that what is done will not avail, because 
the bishop will never at the mandate of a secular judge 
proceed without him to degradation. "Therefore there 
wil need be another conviction in an ecclesiastical 
court, that he himself may take cognisanee and judge, 
who ean order the judgment to be executed.  There- 
fore whenever a clerie is claimed in such an aclion by 
& bishop, he will have to deliberate, because the king 


will not have a prison for him, whom he cannot judge. 
R 2657. Q 


f. 411. 


1l. 
Qualiter 
proceden- 
dum sit 
contra 
jurisdic- 
tionem 
alicujus 
judicis. 


249 DE EXCEPTIONIBUS. 


In eausis vero civilibus ubi non agitur ad degrada- 
lionem, videtur quód clerici se tueri non possunt, quin 
respondeant in foro seculari in placitis quas pertinent 
&d coronam & dignitatem regis, quia rex poterit judi- 
ciu demandare 'executioni sine pjudicio ecclesiastics 
dignitatis, maxime si voluerit, quod clericis in hujus- 
modi actionibus civilibus in foro seculari respondeatur, 
q hujusmodi placita ptinent ad dignitatem et coronam 
regiam ratione rei et ratione dilecti! 


CA». XIV. 


Superius dietum est qualiter revocatur jurisdictio, 
cüm quis tractus fuerit in placitum ad judicium veti- 
tum, & ad judicem non suum, s. ad forum ecclesiasti- 
cum in placitis & actionibus quarü cognitio pertinet 
of? corona & regiam dignitatem, p exceptione opposi- 
tam cotra jurisdictione. Nune aute dicendum est 
qualiter excipiendum est cotra jurisdictionem alicujus 
judicis, qui se facit judicem de placitis & actionibus 
qu: pertinent ad coronam et regià dignitate, cüm 
quis tractus fuerit in placitum coram eo. Et sciendum 
q imprimis, ad hoc q rata sint judicia, videre oportet 
an justice. warrantum habeat à rege q judieare possit, 
quia si warrantum non habuerit, non valebit quod 
coram eo acetum fuit, quasi coram non suo judice, quia 
primó legi debet breve originale, & postmodum breve 
per quod justie. constitutus est, & si nullum omnino 
habuerit, vel si habuerit non tamen ad manum, non 
erit ei parendum, nisi forte ita sit quód breve originale 
de justieiaria sua faciat mentionem. tem mec est ei 


! « delicti," MS. Reg. 9. E. xv. | ?*ad," MS. Rawl. C. 160. 
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But in civil causes where proceedings are not taken 
for degradation, it seems that clerics cannot defend 
themselves from answering in & aecular forwm in pleas, . 
which pertain to the erown. &nd to the dignity of the 
king, because the king can order his judgment to be 
executed without any prejudice to the ecclesiastical dig- 
nity, especially if he has willed that an answer should 
be given to cleries in civil actions of this kind in & 
secular forwm, that such suits pertain to the dignity and 
to the erown of the king by reason of the thing and 
by reason of the offence. 


CHAPTER XIV. 


It has been stated above how jurisdiction is revoked, H l. 

: ; OW pro- 
when & person has been drawn into a plea in a for- ceedings 
bidden court and before a judge not his own, to wit, rd 
into an ecclesiastical court in pleas and actions, whereof against the 


the.cognisanee belongs to the erown and to royal dig- i otii 
nity, through an exception opposed to the jurisdiction. judge. - 
Now we must diseuss in what way exception is to be 

: taken to the jurisdiction of any judge, who makes him- 

self judge upon pleas and actions which belong to the 
crown and to the royal dignity, when a person has been 
drawn into a plea before him. And it is to be known 

in the first place that, in order to secure that judgments 
should be ratified, it is incumbent to see whether the 
justieiary has a warrant from the king, so that he may 
judge, because if he have not a warrant, it will not 

avail that the action has been tried before him as 
being as it were not the. judge of the party, because 

in the first place the original writ ought to be read, 

and afterwards the writ whereby he has been consti- 
tuted a justiciary, and if he should have none at all, 

or if he have it not at hand, obedience will not be 

due to him, unless by chance it happens that the ori- 

ginal writ makes mention of: his justiciarship. Like. 

Q 2 


—— 


l 
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parendum si contra jurisdictionem suam excipiatur, 
quód fuit ob! eo subdelegatus, qui judieé dare non 
posset, ut si justic. sub se justice. fecerit ad totam 


 eausam, non magis quàm si procurator faceret pro- 


f. 411 b. 


curatorem. Item nec erit ei obtemperandum cüm 
eontra eum excipiatur, licet, warrantum ostendat, ubi 
p ipsum qui se delegavit translata fuerit jurisdictio & 
cognitio ad aliü, quia si quis diversis téporibus duos 
dederit judices, posteriorem dando videtur phibuisse 
priori. te nec est ei parendü si excipiatur, licet 
legatus? fuerit &  warrantü habuerit, si sub ptextu 
unius placiti velit cognoscere de aliis ad d non exten- 
ditur sua jurisdictio, vel si eàm habeat jurisdictione 
ad unü placitu, fines mandati excedat & jurisdictione 
extendat ad alia, d sequuntur assisam, post captionem 
assise, cüm sit funetus officio suo sicut ad certifica- 
tione & convietioné, cum generalé non habeat jurisdic- 
tione sibi delegatam, sicut habent justice. itinerantes 
in eomitatu ad omnia placita, vel sieut justice. capitales. 
Ite excipitur contra jurisdictione inferioris justiciarii, 
ubi pfertur jurisdictio jurisdictioni, ut si quis implaci- 
latus fuerit de una et eadem re, ab uno vel diversis, 
in diversis curiis, sicut in curia dfi regis, curia baron, 
vel alterius alicujus inferioris, quo casu majus auditoriu 
preferri debet minori Et si in majori curia ostende. 
rit tenens q de eadem re in minori curia implacitatus 
fuerit, phibebitur ex pte regis quód de placito illo in 
inferiori curia non procedatur, et quamvis pcessum 


*, 


! gb," MS. Rawl. C. 160. | ?* delegatus," MS. id. 


OF EXCEPTIONS. 245 


wise obedience is not due to him if an exception be 
raised against his jurisdiction, that he has been sub- 
delegated by him who could not appoint a judge, as 


^if & justiciary has appointed a justiciary subordinate 


to himself for the whole cause, no more than a pro- 
eurator can appoint a procurator. Likewise obedience 
will not have to be paid to him when an exception is 
raised. against him, although he may show a warrant, 
when the jurisdiction and cognisance have been trans- 
ferred by him, who has delegated him, to another, 
because if & person has at different times appointed 
two judges, by appointing a second he seems to have 
prohibited the former one. Likewise obedience is not 
to be shown to him, if he be excepted against, although 
he be delegated and have a warrant, if under the pre- 
text of one plea he wishes to hold cognisance of 
others, to which his jurisdiction is not extended, or if 
when he has jurisdietion for one plea, he exceeds the 
limits of his mandate and extends his jurisdiction to 
other things, which follow the assise, after the holding 
of the assise, after he has discharged his duty as 
regards the certificate and conviction, when he has not 


& general jurisdiction delegated to him, as the justi- 
eiaries itinerant in & county to hear all pleas, or as 


chief justiciaries. Likewise an exception is raised 
against the jurisdiction of an inferior justiciary, where 
one jurisdiction is preferred to another jurisdiction, as 
if à person has been impleaded of one and the same 
thing by one or by different persons in different courts, 
as in the court of the lord the king, in the court of 


a baron, or some other inferior lord, in which case the 


superior tribunal ought to be preferred to the inferior. 
And if the tenant has. shown in the superior court, 
that he has been impleaded concerning the same thing 
in an inferior court, à prohibition shall issue on the 
part of the king that proceedings shall not be taken 
on that plea in the inferior court, and although pro- 


f..411 b, 


Fleta, vi. 
c. 37 8 3. 


Britton, vi. 
ch. iv. $ 17. 
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fuerit, quandodq sive phibitio intervenerit sive no, 
omnia quz acta sunt in minori curia revocabuntur. 
Tte datur exceptio cotra jurisdictione ppter privilegium 
implaeitati, ut si quis respondere non debeat de aliquo 
placito nisi coram ipso rege vel capitali justice. suo, 
quale habent Hospitalarii, Teplarii, & plures alii. Ite 
datur exceptio contra jurisdictionem ppter privilegium 
proveniens ex concessa libertate, ut si universitas vel 
eomunitas civitatis alicujus, sicut London, respondere 
non teneatur de aliquo placito extra civitatem, quale 
habent barones civitatis Londori, qui de nullo respon- 
debunt exira civitate, nisi tantum de tenuris & co- 
tractibus forinsecis. It& exceptio datur contra juris- 
dietioné ppter libertate alieujus universitatis, d de 
nullo placito respondebit nisi certo loco, qualem habet 
barofi de quinq portibus qui non respondebüt de aliquo 
nisi apud Shypwey. Item datur exceptio contra juris- 
dietionem ppter utilitatem alicujus universitatis, s. ne 
trahantur extra com ad facienda assisam novze dissey- 
singe & mortis antecessoris. Ite datur exceptio contra 
jurisdictione sieut in curia Barot, qui plaeitu de recto 
tenere nolunt vel nó possunt, vel si jurisdictione remi- 
serint in curia su&, & eam velint postmodu repetere. 
Item datur exceptio contra jurisdictionem ratione con 
tractus, ratione delicti, & ratione renunciationis, de 
quibus superius dietum est. 
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.ceedings have sometimes been taken, whether a pro- 
hibition has intervened or not, every thing which has 
taken place in the inferior court shall be revoked. 
Likewise an exception is allowed against the jurisdic- 
tion on account of the privilege of the party impleaded, 
as if à person ought not to answer upon any plea 
except before the king himself or his chief justiciary, 
such as the Hospitallers, the Templars, and several 
others. Likewise an exception is allowed against & 
jurisdietion on aecount of & privilege arising from the 
grant of a franchise, as if à corporation or a community 
of any city, such as London, is not bound to answer 
io any plea outside the city, such as the barons of the 
city of London have, who shall answer upon nothing 
outside the city, except, only concerning foreign tenures 
and contracts, Likewise an exception is allowed against 
& jurisdiction on account of the franchise of a corpo- 
ration, that it shall answer nowhere but in a certain 
place, such as the. barons of the Cinque Ports have, 
who shall not answer upon any thing except at Ship- 


wey. Likewise an exception is allowed against a juris- | 


diction on account of the interests of a certain corpo- 
ration, that it should not be drawn out of the county 
to make an assise of novel disseysine or of mortdan- 
cester. Likewise an exception is allowed against & 
jurisdiction as in the court of barons, who are unwil- 
ling or unable to entertain & plea of right, or if they 
have renounced their jurisdiction in their own court, 
and wish afterwards io resume it. Likewise an ex- 
ception is allowed against.& jurisdiction by reason of 
a contract, by reason of the offence, or by reason of 
$ renunciation, concerning which we have spoken above. 
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Carp. XV. 
l. Dictum est de exceptionibus à copetunt cotra juris-. 


vdd nti dietioné: nune videndum si sit aliqua d competere 
traper- possit contra psonam justice. ut si aliqua ratione 
justicigi; Dbeatur suspectus, timore, odio vel amore, & non 
et de causa Video quare non debeat recusare, quia si male judica- 
tonis; verit ex certa scientia, litem suam facit, & tenebitur 
ad restitutione danoru, ecüm de hoe per superiorem 
f 412. fuerit convictus. Si auté per imperiti&, nec sic? sed 
 Ssumoniri poterit q veniat & faciat recordum, ut ea d 
Fleta,l. vi correctione indigent, corrigantur, & iu statü debitü 
i reformentur. Melius tamen est (ut videtur) in tepore 
oecurrere, quà post cauem? vulnerat& remediü drere: 
uit suspectus amoveatur et ei substituatur no suspectus, 
eü nihil detur gratius inimico quàm si detur ei quis 
adjudicand?, quem damnifieare intendit, et valde meti- 
culosa res est sub justic. litigare suspecto, quia ssepius 
tristissimum sortitur eventum.  Justiciarius potest re- 
eusari ex causa, causa vero recusationis unica est sus- 
piecio, qua» cósurgit multis ex causis, s. si justic. sit 
consanguineus petentis homo vel subditus, parens vel 
amicus, vel inimieus tenentis, affinis vel familiaris, vel 
comensalis, consiliarius, vel narrator suus extiterit in 

causa illa, vel in alia, & hujusmodi. 


LS In fine notandü de jurisdictione majorü & minorü, 
"ih bai & imprimis sicut dominus papa in spiritualibus super 
majorum omnibus habeat ordinarià jurisdictione, ita habet rex 


judicum . ^ . . LÀ - * 
E pape, 12 regno suo ordinariam in téporalibus, & pares non 


habet, nej superiores; & sunt qui sub eis ordinariam 
| 


! "^ recusari," MS. Reg. 9. E. xv., | ** peritiam, nec Sic, summoniri 
et Harl. 653, et Rawl, C. 159. || ** poterit," MS. Harl. 658. 

? *sj autem per imperitiam non 3 * causam," "Tottel's edition of 
* git, sed summoniri poterit, MS. | 1569, MS. Reg. 9. E. xv.; MS. 
Rawl. C. 159. **si autem per im- | Harl. 653 ; Rawl. C. 159. 
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CHAEFTER XV. 


We have spoken concerning exceptions which lie — 1. 
against the jurisdiction. Now we must see if there shes 
are any which lie against the person of the justiciary, against the 
as if he be for any reason regarded as suspected of pne 
fear or of hatred or of love, and I do not see where- ciary, and 
fore he should not refuse, because if he has judged ill ibe ine & 
from certain knowledge he makes the suit his own, - e 
and he will be bound to make good the damages, when 
he shall have been convicted by a superior. Butiffrom  , 415. 
inexperience, not so, but he may be summoned to come 
and.make a record, that those things which require 
eorrection may be corrected, and be reformed into their 
due state. It is- better however, as it seems, to oppose 
in time, than to seek à remedy after the cause has been 
wounded, in order that the suspected person may be 
removed and a person free from suspicion be substituted, 
since nothing more agreeable can be afforded to a pri- 
vate enemy than that there should be placed before him 
a person to be judged by him, whom he intends to 
damnify, and it is a very formidable thing to litigate 
before & suspected justiciary, because it often has à very 
sad ending. A justiciary may be refused for good cause, 
but the only cause for refusal is a suspicion, which arises 
from many causes, as if the judge be & blood relative of 
the plaintiff, his vassal or subject, his parent or friend, 
or an enemy of the tenant, his kinsman or & member 
of his household, or & table-companion, or he has been 
his counsellor or his pleader in that cause or in another, 
and in any such like capacity. 


Finally it is to be noted concerning the jurisdiction of — 2 


superior and of inferior courts, and in the first place as re 
the lord the pope has an ordinary jurisdiction over all jurisdiction 
things in spirituals, so the king hasin his realm ordinary xii 
authority in temporal things, and has no peers, nor judges, as 


superiors; and there are persons who have ordinary pope. 
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habent in multis, sed non it& meram sicut papa vel 
rex. Et pares esse poterunt ili qui inferiores sunt 
in jurisdictione sua mulüs rationibus, sed par in 
parem non habebit jurisdictione no magis quàm im- 
perium, & multo fortius nec in superiorem. 


3. Item sicut à papa poterit quis habere jurisdictionem 
ria delegatam in spiritualibus, ita poterit quis à rege 
debet ex- in temporalibus, sicut justice. majores vel minores, vel 
eMimare, alii qui sunt quasi justie. vz. quibus rex concessit 
an suasit libertates aliquas d pertinent ad corona & libertate 
jurisdieto. cam, & ideo quamvis in temporalibus sicut in spiri- 

tualibus debet rex estimare vel justice. sui, an sua sit 
jurisdietio an non, ut sciri possit utrum sumonitus 
venire debeat an non: tamen si judex ecclesiasticus 
falceem ponens in messem alienam aliquid presumpserit 
cotra coronà & dignitatem regiam, sicut de laico feodo 
vel de catallis, cm phibitioné à rege susceperit, super- 
sedere. debet in omni easu, saltem donec constiterit in 
curia regia, ad qué ptineat jurisdietio, quia si judex 
ecclesiasticus estimare posset an sua esset jurisdictio, 
in omni casu indifferenter pcederet no obstante regio! 
phibitione. Debet igitur vel omninó supersedere, vel 
cüm attachiatus fuerit, venire vel mittere, g examinato 
placito in curia regia de consilio curie supersedeat, 
vel peedat, q si non fecerit, pcena debita puniatur ut 


Supra. 


! € regin,? MS. Rawl. C. 159. 


0 egromt to 
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jurisdietion under them, but not so absolute as the 
pope or the king. And they who are inferior in 
jurisdielion are peers in many ways, but & peer has 
not jurisdietion any more than empire over his peer, 
and much more not over a superior. 


Likewise as à person may have from the pope a dele- — a. 
gated jurisdiction in spiritual matters,so he may have rdg 
from the king a delegated jurisdiction in temporal mat- ought to 
ters, as superior and inferior justiciaries, or others who i edet: 
are as it were justiciaries, to wit, to whom the king whether 
has granted certain franchises which pertain to his jurisdie- 
crown and his franchise, and accordingly although in tion. 
temporal matters as in spiritual matters the king or . 
his justiciaries ought to weigh whether it be his juris- 
diclion or not, that it may be known whether à per- 
son summoned ought to appear or not; nevertheless 
if an ecclesiastical judge, putting his reaping hook into 
 anothers harvest, has presumed any thing against the 
erown and the king's dignity, as concerning a lay fee 
or chattels, when he has received a prohibition from 
the crown, he ought to supersede proceedings in every 
ease, at least until 16 has been established in the court 
of the king to whom appertains the jurisdiction, be- 
eause if the ecclesiastical judge could estimate whether 
it be his jurisdiction, he would in all cases proceed 
indifferently notwithstending a royal prohibition. He 
ought therefore either altogether to supersede proceed- 
ings or when he shall have been attached, to come or 
io send in order ihat,the plea having been examined 
in the king's court, he may upon the advice of the 
eourt supersede proceedings or may proceed, which if 
he fail to do, le& him be punished with the due penalty 
as above. 


l. 
Quod 
quandoque 
mutatur 
juri isdictio 
in juris- 
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| Car. XVI. 
Mutatur quandóque jurisdietio de jurisdictione in 
jurisdictionem mutatis rerum nominibus, ut si de laico 


catallo fiat spirituale: ut cüm res fuerint decimate, 
fiunt de laico catalla! res spirituales, & sic mutatur 


dictionem, jurisdietio secularis in spiritualem. Item $ converso 


et quando- 
que de 
persona in 
personam, 
mutato 
f. 412 b. 
nomine 
rerum. 


cüm decime vendite fuerint, & ad alium translate, 
reincipiunt iterum esse laicum catallü. Eodem modo 
diei poterit de laico feodo, quód mutato nomine in 
causa testamentaria fit laicum feodum quasi res spiri- 
tualis secundum quosdam, sicut videri poterit in 
domibus, íris, & tenemtis legatis in civitatib?, burgis, 
& villis, & iterum redeunt in laicum feodü executo 
testamento. Eodem modo fieri deberet (ut videtur) 
de reb? datis vel promissis ob causam matrimonii 
principaliter, et illud idem de rebus qu: accidüt de 
matrimonio, ut si pecunia pmissa fuerit ob causam 
matrimonii Et quia ejusdem juris, i. jurisdictionis 
esse deberet accessorium, cujus juris fuerit principale, 
& quàvis pdietorum ptineat cognitio ad judicem & 
forü ecclesiasticum, tamen ad phibitionem regiam erit 
supersedendum. Sed revera locum habet phibitio, quia 
si in burgo domus vel pdium legatum fuerit, in foro 
seculari terminabitur negotium, sicut de assignatione 
fieri oportet. Et si legatarius fuerit in seysina, habe- 
bit exceptionem contra heredem & assisam nove 
disseysinse, si fuerit ejectus. Si autem extra seysinam, 
tune habebit actionem in foro seculari per modum 
donationis versus omnes. 


— ——— € — —À ——MMaüa t —P—— € 
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. The jurisdiction is sometimes changed from jurisdic-,, 
tion to jurisdiction, the names of the things having jurisdiction 
been changed, as if from a lay chattel it has become is some- 
& spiritual thing, as when things have been tithed, changed 
chattels become from a lay thing spiritual things, and Homes 
so the secular jurisdiction is changed into a spiritual jurisdic- 
jurisdietion. Likewise conversely when tithes have 9nd 
been sold and transferred to another person, they re- from per- 
commence again to be à lay chattel. In the same way etd 
it may be said of a lay feud, that the name having the name 
been changed a lay feud in a testamentary cause be- ns 
comes as it were a spiritual thing according to some having 
persons, as may be seen in houses, lands and tenements ckangea. 
bequeathed in cities, boroughs and townships, and they f.412 b. 
again return to the condition of a lay feud when the 
testament has been executed. In the same manner it 

ought to take place (as it seems) concerning things 

given or promised in view of matrimony principally, 

and the same concerning things which happen concern- 

ing matrimony, as if money has been promised in view 

of matrimony. And because the accessory ought to be 

under the same law, that is, under the same jurisdic- 

tion as the principal, and although the cognisance of 

the things aforeseid pertain to the ecclesiastical judge 

and forwm, nevertheless proceedings must be superseded 

upon a prohibition from the king. But in truth a pro-- 
hibition has & place, because if in & borough & house 

or land has been bequeathed, the business will be de- 
termined in à lay forwm, as ought to be done in the 

case of an assignment. And if the legatee shall have 

been in seysine, he shall have an exception against the 

heir and an assise of novel disseysine, if he should be 
ejected. But if he be out of seysine, then he shall 

have an action in à lay forwm after the manner of a 
donation against every body. 
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TO Item videndum est, an privatorum consensus com- 
tusdonsen. IàUbare possit regiam jurisdictionem in contractibus 
sus mutare privatis, ut si quis sic consentiat ad alterius jurisdic- 


P eds" tionem ad vetitum examen convolando non obstante 
nem, prohibitione, & verum est quod non, quia imponi non 
potest necessitas regi quód suam jurisdictionem amittet, 
secundum quod superius dictum est in parte. Item 
nec mutari poterit per modum donationis sive per 
conventionem privatorum, licet ipse qui modü imposu- 
erit sibi & suis pjudicet, ut si privata psona bastardo 
dederit & suis heredibus, vel cui dare vel assignare 
voluerit, & si hseredes non habuerit reversura esset 
terra ad donatorem, sed quia donator modü adjicit, 
quia dare possit & assignare, valebit donatio & assig- 
natio q aliàs non valerent. Eode modo videtur, q 
adjicere possit q bastardus legare possit, sed per hujus- 
modi modum adjectum non mutatur jurisdictio regis, 
sed in curia regis terminabitur negotium, si legatarius 
fuerit extra seysinam, & p tale breve. Prsecipe &c. 
Et qus ad talem reverti debent per modum donationis 
quam talis ei fecit, quod illam dare potuit, legare & 
assignare, quia eadem ratione qua bastardus per modum 
donationis dare potest & assignare, licet heredes non 
habuerit: eadem ratione poterit legare, & ita& quód res 
data nec ad se, nec ad heredes suos reverti possit, 
quia nulla ex hoe fit eis injuria, quia donator hoc 
voluit, $&; nihilominus tenentur hsredes factü illud 
warrantizare legatario, licet heredes bastardi defecerint, 
& quod dieitur de bastardo idem observari poterit de 
legitimo, quia poterit in persona omnium lex imponi 
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Likewise it is to be seen, whether the consent of Wh E ze 
private persons can, change the king's jurisdiction in.the con- 
private contracts, as if & person should so consent to scia 
another's jurisdiction, by betaking himself to a forbidden persons 
inquiry notwithstanding a prohibition, and it is true fy, jue 
ihat he cannot do so, because a necessity cannot be diction. 
imposed upon the king that he should lose his juris- 
diction, aecording to what has been said above in part. 
Likewise it cannot be changed by & mode of donation 
or by & convention between private persons, although 
the person who has imposed the mode should preju- 
dice himself and his relatives, as if & private person 
has given to & bastard and to his heirs, or to whom- 
soever he has been pleased to give or to assign, and 
if he shall not have heirs the land will have to revert 
to the donor, but because the donor has added a mode, 
inasmuch as he can give and assign, the donation and. 
assignment will avail, which otherwise would not be 
valid. In the same manner it seems that he may add 
that the bastard may bequeath, but the jurisdiction of 
the king is not changed by the addition of & mode of this 
. kind, but the business shall be determined in the court 
of the king, if the legatee shall be out of seysine, and by 
a writ of this kind:  Enjoin, &c. And which things 
ought to revert to so-and-so by the mode of donation, 
which so-and-so has made to him, that he may give, 
bequeath and assign the land, because for the same reason 
that & bastard may give and assign by & mode of do- 
nation, although he may not have heirs, for the same 
reason he may bequeath, and so that the thing given 
ean not revert to himself nor to his heirs, because no 
injury is done thereby to them, because the donor has 
so willed, and nevertheless the heirs are bound to war- 
rant that act to the legatee, although the heirs of the 
bastard have failed: and what is said concerning a 
bastard, the same may be observed concerning a legi- 
limate person, because & law and & mode may be 
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& modus, sive donatorius liber sit vel servus, legiti- 
mus vel bastardus, quia oportet utrumque, tam dona- 
toré quam donaiorium facere q convenit, ex quo uterà 
&b initio hoc voluit. 


Item mutat aliquando jurisdietionem contractus, & 
aliquando delictum. | Ut si clericus contraxerit aliquo 


modo cum laico, eonveniendus est ubi contraxerit, & 


aliquando ubi deliquit, dum taraen civiliter agatur & 
non ad poenam corporalem infligendam, nisi degradatio 
vel alia capitis diminutio imponatur. Ite mutat ali- 
quado jurisdictionem, privilegiü ordinis clericalis, ut 
si clericus clericü cóvenerit in actione injuriz, vel de 
rebus spiritualibus, sicut de decimis, vel aliis rebus 
mobilibus vel hujusmodi clericorü, sicut de catallis 
& debitis, ubi ad vetitum examen ceóvolare non debent. 
Si aute de laico feodo agatur, aliud erit nisi fuerit 
dedieatum & Deo sacratü, & efficiatur res sacra, q 
quide dici no poterit de re in liberam & ppetuam 
eleemosynà datam.! 


Car. XVII. 


Confirmata sic jurisdictione judicis, consequenter 
audiatur bie per g expediri & exponi debet jus 
actionis, quo audito, perpendere poterit tenens an ex 
ipso brevi ei competere poterit exceptio, quia multe 
sunt exceptiones qus cópetunt tenenti cotra bie. 
Oportet quide q breve conveniat actioni, & g in suo 
casu impetratum sit, alioquin non valebit, verbi gratia. 
Si magnum bre de recto patens impetratum fuerit 


n 
! «* data," MS. Rawl. C. 159 ; MS. Reg. 9. E. xv. 
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imposed in the person of all, whether the donee be of 
free or of servile condition, legitimate or a bastard, 
because it is incumbent that both, as well the donor 
as the donee, should do what is suitable, since both 


from the beginning have desired this. 


Likewise a contract sometimes changes the jurisdic- " t 
e . LÀ [ J [| [3 
tion, and sometimes an offence does so. . Ás if a cleric contract 


has eontraeted with & laic in any manner, he is to be gap 


convened where he has contracted, &nd sometimes the juris- 
where he has offended, provided however that the pro-2ietiom 
eeedings are civil, and. not for the inflietion of bodily times an 


: : offence 
punishment, unless degradation or some other loss of dos En: 


' personal status. Likewise the privilege of the clerical 


order sometimes changes the jurisdiction, as if & cleric f. 413. 
has convened a clerie in an action of injury, or concern- 

ing spiritual things, as concerning tithes, or other move- 

ables or such like things of clerics, as concerning chattels 

and debts, when they ought not to betake themselves to 

a forbidden test. But if the proceeding be about a lay 

feud, it will be another thing, unless it has been dedi- 

eated and eonsecrated to God, and is rendered a sacred 

thing, which cannot be said concerning & thing given 

into free and perpetual alms. 


CHAPTER XVII. 


The jurisdiction of the judge having been thus con- — 1. 
firmed, let there be read aloud in due course the writ, nra 
by which the right of action ought to be set forth and against the 
expounded, whieh having been read aloud the tenant Tie id 
may consider carefully, whether upon the writ itself an ought to 
exception may be available, because there are many Fur 
exceptions which may be available to the tenant against not. 
the writ. It& is incumbent indeed that the writ should 
be suitable to the action, and that it should have been 
sued out in & proper case, otherwise it will not avail, for 
instance, if & great open writ of right. has been sued 


R 2657. R 
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ubi parvü bie clausum impetrari deberet in dominicis 
dii regis secundum consuetudiné manerii, & sie cadit 
breve, licet actio non cadat vel e contrarió, & nihilo- 
minus redire poterit ad aliud bie de recto q competit 
casui, non obstante eo quod prius egit cum brevi 
quod non eompetiit, quod pro nullo computatur: ut 
de itinere W. de Ralegh! anno regni regis Hent trice- 
simo in coii Not. ltem si ordo brevium non obser- 
vetur, ut si alicui plures competant actiones, et primó 
agere incepit per breve de recto super ipsa proprietate, 
vel super ipso jure & possessione simul, non poterit 
postmodum descendere ad inferiores actiones de ipsa 
possessione, quod si fecerit, cadit actio simul de ipsa 
possessione cum brevi. Sed licet processum sit per 
bie de recto quousque visus petatur, ex penitentia 
poterit petens reverii ad inferiora placita sicut ad 
assisam novse disseysins, mortis antecessoris, & alia 
plura: ut de termino Paschse anno regni regis Henrici 
duodecimo in comitatu Berk. de Henrico de Sicoeario, 
quia ibi descensum est ad assisam mnovtw disseysinm: 
post breve de recto. De ordine brevium satis perpendi 
possit per ea quse supradicta sunt. Item cadit breve 
si super modo & qualitate alicujus facti impetratum 
fuerit breve, ubi impetrari deberet super ipso facto, 
per quod terminari potest utrum tam ipsum factum 
quàm modus & qualitas, quia seper debet prius termi- 


l*ut de itinere R. de Turkeby | * regis Henrici xxix. in com. Not- 
* anno regni regis xxix. in com. | * ingh." MS. Reg. 9, E. xv. See 
* Notingh." MS. Rawl C. 159; | Introduction. 
* deitinere Rog. de Thurkeby anno 
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out, where & small close writ ought to be sued out in 
the demesnes of the lord the king according to the 
custom of the manor, and so the writ abates, although 
the action does not &bate, or the converse, and never- 
. theless he will be able to return to another writ of 
right, which is applicable to the case, notwithstanding 
the fact that he has previously proceeded with à writ 
which was not applicable, which is reekoned for nothing, 
as in the iter of William de Ralegh! in the thirtieth 
year of the reign of. king Henry in the county of Not- 
tingham. Likewise if the order of the writs be not 
observed, as if any one is entitled to bring several 
actions, and he has commenced to proceed by & writ of 
right about the property itself, or about the right itself 
and the possession at the same time, he will not be 
&ble afterwards to descend to inferior actions concern- 
ing the possession itself, which if he should have so 
done, the action concerning the possession itself abates 
together with the writ. But although proceedings 
have been had through a writ of right until à view 
be claimed, the plaintiff may upon repentance return 
to inferior pleas as to an assise of novel disseysine, of 
mortdancester, and several others; as in Easter term 
of the twelfth year of the reign of king Henry, in the 
county of Berks, concerning Henricus de Siccario, be- 
cause there a descent was made to an assise of novel . 
disseysine after & writ of right. Concerning the order 
of writs ib may be sufficiently understood through what 
has been said above. Likewise the writ abates, if & 
writ has been sued out concerning the mode and quality 
of any act, where it ought to have been sued out con- 
cerning the act itself, whereby i& might have been 
determined whether as well the act itself as the mode 
and quality of it, because the principal ought always 


! The reading of several MSS. | that of William de Ralegh, is pro- 
which speak of the circuit of Roger | bably the more accurate. See Tn- 
de Turkeby (Thurkelby) instead of | troduction. | 
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nari principale, cum, quo terminari possit aecessorium. 
Verbi gratia. Si quis disseysitus fuerit de aliquo 
tenemento cum violentia & armis, & impetraverit 


' breve, Quare vi & armis, valere non debet breve, 


f. 413 b. 


2. 
Quee sunt 
brevia 
originalia, 
et que 
sunt magis- 
tralia. 


quia per hoc agitur de qualitate disseysins, & non 
de ipsa re, vz. de ipso teüto, p quo fiat' violentia, nec 
&cquiri& querens aliquid de ipso teüto, sed si plura 
brevia impetrata fuerint de uno facto contra aliquem 
quod sub se contineat plures actiones, sicut plures 
disseysinas, & in uno brevi & in una actione terminari 
possit, si sie agatur, tamen propter hoc. alia brevia 
non cadunt nec actiones, sed terminantur, & extunc 
erunt hujusmodi brevia supervacua. Et notandum 
quód esse poterit exceptio peremptoria brevis, & non 
juris, quia quandód vertitur una actio in aliam [pter 
privilegiü haeredis ad rem cosequendam, et cadit omnino 
bie super ipsa possessione, et retorquetur ad ipsum 
ju$ sieut assis& mortis antecessoris no jacet inter 
cohsredes & psonas sanguine cojunctas, sed breve de 
recto. Ite pemptoria esse poterit, tam brevis quím 
ipsius juris, p exceptionem rei judicat, recognitiones, 
et remissiones et quietü clamantie, & in omni casu 
ubi perimitur actio perimitur bie, sed non e contrario, 
ub pdictü est. 


Breve quide, cüm sit formatum ad similitudinem 
regule juris, quia. breviter et paucis verbis intentione 
pferentis exponit et explanat, sicut regula juris, rem 
Q est breviter enarrat. Non tamé itia bie esse debeat 
quin ratione et vim intentionis contineat. Et sunt 
dam brevia Jormata super certis casibus, de cursu! 


! * de cursu et de consilio totius | *€ consilio totius regni," MS. Reg. 
* regni," MSS. Rawl. C. 159 and | 9, E. xv. | 
160; *et de cursu et de communi 


OF EXCEPTIONS. 261 


to be first determined, with which the accessory may 
be determined. For the sake of explanation. If any 
person shall have been disseysed from any tenement 
with violence and arms, and he has sued out & writ, 
Quare vi et armis, the writ ought not to avail, because 
through it proceedings are taken concerning the quality 
of the disseysine, and not concerning the thing itself — 
that is, concerning the tenement, for which violence 
has been done, nor does the plaintiff acquire any thing 
of the tenement itself; but if several writs have been 
sued concerning one act againsü any one, which con- 
tains under it several actions, as several disseysines, 
and may be determined in one writ and in one action, 
if proceedings are so had, nevertheless on aecóunt of 
that action the other writs and actions do not abate, 
but are determined, and thenceforth the other writs 
will be superfluous. And it is to be noted that there 
may be a peremptory exception to & writ and not to 
the right, because sometimes one action is turned into f.418 b. 
another on account of the privilege of an heir to ob- 
tain the thing, and the writ upon the possession itself 
abates altogether, and recourse is had to the right itself, 
as an assise of mortdancester does not lie between 
coheirs and persons conjoint in blood, but a writ of 
right. Likewise the exception may be peremptory 
against as well the writ as the right itself, through 
the exception of & judgment already given, recognitions 
and remissions and quitclaims, and in every case where 
the action is perempted the writ is perempted, but not 
the converse, as said above. | 

A writ indeed, when it has been drawn up after the ^ 2. 


. ; it: 
likeness of a rule of law, because it expounds and ex- ui. op í 


pleins the declaration of the party producing it, just as a deas 
a rule of law, nairates briefly the thing which is. Iímagi. 
ought not however to be so brief as not to contain the terisl. 
reason a&nd force of the declaration. And there are 


some writs drawn up on certain cases, granted and 
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et de comuni cósilio totius regni concessa et appro- 
bata, 4 quide nullatenus mutari poterint absd consensu 
et voluntate eorum. Sunt etiam brevia ex eis sequentia 
q dicuntur judicialia, & sspius variantur secundü varie- 
tate placitorü pponentis et respondentis, petentis, ei 
exeipientis, secundü varietate responsionuü, Sunt etiam 
Qdam ques dicuntur magistralia et ssepius variantur 
secundum varietaté casuü et querelarum, et qusedam 
sunt psonalia qusedà mixta secundum qd sunt actiones 
diverse et varie, quia tot erunt formule brevium quot. 
sunt genera actionum, quia non potest quis sine brevi 
agere, cüm non teneatur alius sine brevi respondere nisi 
gratis voluerit, e& ex hoc ei nó injuriatur, cüm scienti 
et volenti non fit injuria. Item càm de eadem re 
alicui plures competant actiones, eodem modo compe- 
tunt ei plura brevia, sed uno oportet experiri sicut 
una actione, ordine tamen (ut convenit) observato. 
Breve quidem domini regis in se nullam continere 
debet falsitatem. Item nullum errore, JApparere etià 
debet in prima sui figura! non vitiosum, maxime si 
fuerit patens sive apertum, quia originalium qusdam 
aperta, qusedam clausa, et sive &perta sive clausa 
apparere debent non abrasa, nó obolita,? et si invenia- 
tur abrasio, tunc refert quo loco, et à quo, et quado. 
Brittnl Quo loco, utrü vz. in narratione facti vel juris, si 
$2. h T"euts in narratione facti, cadit bfe quasi suspectum, 
facta enim et nomina mutari no debét, sed jure? ubid 
seribi possunt. liem à quo, utrum vz. per ipsum 
cancellarium vel ausu temerario per alium, sicut per 


1 * Ttem nullum errorem apparere ? * abolita," MSS. eadem. 
* debet in prima sui figura, maxime 
* gi fuerit patens sive apertum," $ * jura," MSS. eadem. 
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approved of the course and of the common counsel of the 
whole kingdon, which cannot be changed in any manner 
without their consent and assent. There are other writs 
following out of them, which are called judicial, and are 
repeatedly varied according to the variety of the pleas, 
of the proponent and of the respondent, of the claimant . 
and of the exceptor, according to the variety of the 
answers. "There are also certain writs which are called 
magisterial, and are often varied according to the variety 
of the cases and complaints, and some are personal and 
some are mixed according as the actions are diverse and 
varied, because there will be as many formulas of writs 
a8 there are kinds of actions, because a person cannot 
bring an action without & writ, since another person is 
.not obliged to make answer to him without & writ, 
unless he has gratuitously been willing to do so, and 
thereupon no injury is done to him, as to & person who 
is knowing and willing: no injury is done; Likewise 
when a person is entitled to bring various actions on the 
same subject, in the same way he is entitled to several 
writs but he ought to feel his way with one writ as 
with one action, due order however being suitably 
Observed.  À writ indeed of the lord the king ought not 
io contain in itself any falseness. Likewise no. error. 
It ought also to appear in its first outline not defective, 
especially if it be patent or open, because of original 
wriis some are open, some are close, and whether they 
are open or close, they ought to appear free from erasure 
or from obliteration ; and if an erasure be found, then it 
is of importance in what place and by whom and at 
what time. In what place? whether for instance in a 
count of fact or of law, but 1f in & count of fact the writ 
abates as open to suspicion, for facts and names ought 
not to be changed, but law may be written anywhere. 
Likewise by whom, whether for instance, by the chan- 
cellor himself, or with rash audacity by another person, 
as by the clerk of a justiciary or of the viscount at the 


f. 414. 
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clerieum justice. vel vie. &d peurationem alicuj? partis, 


ubi omnes tam agetes quàm cosentientes de omnibus 
bonis suis sunt in misericordia et voluntate dii regis, 
et ipsi tanquà falsarii nihilominus puniantur. Et quód 
tales argui possunt de falsitate: pbatur de termi S. M. 
anno regni regis H. quarto incipiente quinto in comi- 
tatu Hereford de Radulpho Harang. liem quando, 
videlicet utrum hoc fiat antequam breve fuerit in curia 
recitatum & publieatum vel post, et sic breve suspec- 
tum & cadit,si hoc fuerit à petente impetratum. ltem 
cadit breve, si in se contineat talem falsitatem, q 
signum appositum sit adulterinum ipsius dii regis, 
sive omninà falsum sive verü, falso tamen appositum 
per indusirià falsariorum. Et quo casu committitur 
crimen lesse majestatis, & puniuntur tales ultimo sup- 
plieio si laici fuerint, si vero clerici, poenam degrada- 
tionis sustinebunt cum perpetua infamia, nisi warrantu 


. habuerint: secundü q inveniri poterit in itinere M. 


de P. in eof. Eborü anno regis H. decimo de Rogero 
de Fanborne et Agnete uxore ejus, qui protulerüt 
quoddam breve de recto, cui signum verum appensum 
fuit falso brevi et per industriam falsarii, & ubi ipse 
Rogerus suspensus fuit, quia warrantum nO habuit, sed 
uxor $u& liberata, sive conscia sceleris sive non, quia 
fuit sub virga viri sui ltem cadit breve simul cum 
actione ad dammnü ipsius impetrantis, q impetratu fuit 
per falsam suggestione vel per veri suppressione. Per 
falsi suggestionem : ut si dieat quis se esse hseredem 
cum non sit: ut de term S. Trinitatis anno regni regis 


H. quarto in com Midd de Hamond! de Brood. Idem 


erit, si quis dieat se tenere in feodo, cüm nó teneat 


!*de Hamone de Brood, MS. Rawl C. 160; Hamone Broud, 
Reg. 9 E. xv.. 
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procurement of any party, in which case all persons as 
well the agents as the parties consenting are at the 
mercy and pleasure of the lord the king for all their 


- goods, and they may be themselves punished as falsifiers- 
And that such persons may be convicted of falsification 


is proved in Michaelmas term in the fourth and fifth 


year of the.reign of king Henry, in the county of Here- 


ford, concerning Ralph Harang. Likewise at what time ! 
to wit, whether this was done before the writ was read 
and published in court, or afterwards, and so the writ is 
suspielous and abates,if ib has been sued out by the 


.plaintiff Likewise, the writ abates, if it contains such 


a falsifieation, that the seal affixed to it is & counterfeit 
of the seal of the lord the king, whether altogether false, 
or true and fraudulently attached to it by the contrivance 
of falsifiers. And in which case the crime of high trea- 
son is committed, and such persons are punished with 
extreme severity, if they are laics, but if they are cleries, 


they shall undergo the punishment of degradation with 


perpetual infamy, unless they shall have a warranty: 
according to what may be found in the iter of Martin 
de Pateshull in the county of York in the tenth year of 
king Henry, coneerning Fanborne and Agnes his wife, 


who produced a& certain writ of right, to which -& true. 


seal was attached to & false writ and through the con- 
trivance of & falsifier, and where Roger himself was 


hanged because he had no warrantor, but his wife was | 


set free, whether privy to the crime or not, because she 


was under the rod of her husband. Likewise the writ - 


abates together with the action to the damage of the 
party suing i& out because it has been sued out through 
& false suggestion or & suppression of the truth. By the 
suggestion of a falsehood, as if & person should say that 
he was the heir, when he was not so, as in Holy Trinity 
term in the fourth year of the reign of king Henry, in 
the county of Middlesex, concerning Hamo de Brood. 


The same thing will happen, if & person should say that 


f. 414. 
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nisi &d terminu et hujusmodi, vel si mulier càüm doté 
petierit ptem dotis habuerit, càm dicat se nihil habere, 
& sic breve de dote impetravit & hujusmodi. Ite p 
veri suppressione, ut si quis dicat se ingressü habere 
per aliü quàm per illum, per dm ingressus fuerit. Item 
cui! talis dimiserit qui nunquam dimisit, eo q inde 
nullam seysinam habuit, vel si aliquem  gradü impe- 
trando omiserit. Et de hac materia inveniri poterit 
inter placita quse sequuntur rege Hent anno tricesimo 
primo inter Michaelem abbatem CGlaston et Rogeru 
episcopu Bathoü. Et unde idem abbas dixit regi! q — 
episcopus non habuit ingressum nisi per episcopü J. 
eui prior Eustachius terras illas dimisit, qui nunquam 
inde seysinam habuit. Et illud ide dici poterit in 
brevi de warrantia charte, ubi impetrator impetrando 
dixerit se tenere terram, quam non tenuerat, & sic 
impetraverat, quo expresso non impeirasset et hujus- 
modi. Et cüm bre ita in se fuerit vitiosum in aliqua 
parte, in nulla pte valebit quantü ad unam actionem, 
Secus esset si plures sint ibi actiones ratione plurium 
tenentiu. Et si unus petat per unum breve feodu 
unius militis in una villa et versus alium in eodem 


— brevi feodü alterius militis in eade villa velin diversis, 


quamvis cadat bre de feodo unius militis, nihilominus 
stabit de feodo alterius militis versus eundé, quia ibi 
sunt diverse actiones ppter diversitates tenementorum 
quüvis bíe unicü. Item eodem modo erunt actiones 
plures ratione diversarum psonarum & rerum, ubi 
plures sunt tenentes. Et de hac materia inveniri 


1 * quod talis," MS. Rawl. C. 160. 
? « regi," omitted MS. Rawl. C. 160. 
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he held in fee, when he only held for à term and such 
like, or if à woman when she claims dower has had a 
part of her dower, when she says that she has had no- 
thing, and so she has obtained & writ of dower and such 
like. Likewise through & suppression of the truth, as 
if & person should say, that he has had entry through 
another person than him, through whom he has had 
entry. Likewise that so-and-so has demised, who has 
never demised, inasmuch as he has never had seysine 
thereof, or if he has omitted any step in suing out. 
And on this subject there will be found something 
amongst the pleas which follow the king in the thirty- 
firs& year of [king] Henry, between Michael abbot of 
Glastonbury and Roger bishop of Bath. And whereon 
the said abbot said to the king, that the bishop had 
had no entry except through bishop J. to whom the 
prior Eustachius demised those lands, who never had 
seysine of them. And the same thing may be said in 
& wrib concerning the warranty of & charter, where the 
suer out in suing out said that he held the land which 
he had not held, and so he had sued out [the writ], 
which if it had been expressed, he would not have 
sued it out, and such like And when the writ is thus 
faulty in itself in any part, it will be valid in no part 
as regards one action: it would be otherwise if there 
were several aetions there by reason of several tenants. 
And if one person claims by one writ the feud of one 
knight in one vill and against another party in the 
same writ & feud of another knight in the same vill 
or in divers, although the writ may abate concerning 
the feud of the one knight, nevertheless it shall stand 
concerning the feud of another knight against the same, 
because there are divers actions on account of the diver- 
sity of tenements, although only one writ. Likewise in 
the same manner there will be several actions by reason 
of divers persons and things, where there are several 
tenants, And on this subject there will be found a 
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poterit de teri S. Hilarii anno regni regis H. octavo 
in eom Hereford, de Richardo filio Godfrey. Et sie vel 
cadit breve omninó, vel stabit quantum ad quosdam, 
et cadet quantum ad alios. Item cadit breve quantum 
ad morte unius partis sive petentis sive. tenetis, simul 
cum actione. Item si plures sint petentes vel plures 
tenentes qui sunt cohseredes et participes et unu jus 
habentes, morte unius vel plurium cadit breve, sed 
non actio, quia quandoque cadit breve, sed non actio, 
et quàdoq stat bie simul cü actione sed corrigitur 
ppter erroré vel defectu, quadod cadit bre simul cu 
actione, quia ubi cadit actio ibi cadit bre. It8 quado 
tenet bre et differtur actio, quia ubicüdq tenet actio 
ibi & bre, licet corrigat quadoq ppter errore. Ite 
quandoqd cadit: bie sed mutat petitio in alia actione 
de eade re, sed p aliud bie, secüdü qd superi? dicit in 
parte super possessione & pprietate. De hoc autem 
(414 . qd dicit, q quadoq stat breve simul eum actione, sed 
corrigatur ppter errore vel defectü de errore impetran- 
tis, videndü est & sciendu quod error multiplex esse 
poterit, s. in personis, & in nominibus & cognominibus 
personarum. Item in rebus & in locis, sicut in comi- 
tatu & vills & eorum nominibus, secundum quod 
Supra f, Superius dicitur in tractatu de seysina! Sed esto q 
.188b. . quis sumoneatur in alio co quàm in quo res est de 
quà agitur, & ubi sumonitus nullü tenementum habet 
nec feodum, in actione reali, licet vicec. psit duobus 
com, sicut diei poterit de vic. Essex & Hereford et 


! * de disscisinis," MSS. Rawl. C. 159 and 160, Reg. 9 E. xv. 
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ease in St. Hilary's term in the eighth year of the 
reign of king Henry, in the county of Hereford, con- 
cerning Richard the son of Godfrey. And so either 
the writ abates altogether or it will stand as far as 
. regards some, and it will abate as far as regards others. 
Likewise the writ abates as regards the death of one 
of the parties, whether it be the plaintiff or the de- 
fendant, together with the action. Likewise if there 
be several claimants or several tenants who are coheirs 
and coparceeners and having one right, by the death of 
one or more the writ abates, but not the action, be- 
eause sometimes the writ abates but not the action, 
and sometimes the writ stands together with the action, 
but it ijs corrected on account of an error or defect; 
sometimes the writ abates together with the action, 
for where the action abates, there the writ abates. 
Likewise sometimes the writ holds and the action is 
deferred, for wherever the action holds there also the 
writ holds, although it be corrected sometimes on 
account of an error. Likewise sometimes the writ 
abates but the claim is changed into another action 


concerning the same thing, but through another writ, 


aecording to what is said above in part upon posses- 
sion and property. But concerning this which is said, 
that the writ sometimes stands together with the action, 
but is corrected on aecount of an error or defect from 
the error of the party suing it out, we must see and 
know that error may be manifold, to wit, in the persons 
and in the names and in the surnames of the persons. 
Likewise in the things and the places, as in the county 
and the vills and their names, according to what has 
been said above in the treatise concerning disseysines. 
But let it be, that a person is summoned in à county 
other than that in which the thing is, which is the 
subject of an action, and where the party summoned 
has no tenement nor feud, in a real action, although 
the viscount presides over two counties, as may be said 
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nominatür iantu in brevi vic. Essex, & res petita 
fuerit in comitatu Hereford, cadit bie. Si auté uterq 
eof nominetur, valet. Si auté actio fuerit personalis, 
videtur tamen adhuc q valere debeat, licet. sumonitus 
tram non habeat in cofü expresso. Item cadit bie, si 
impetratü fuerit cotra jus et regni consuetudine & 
maxime cotra chartam libertatis, sicut bte q vocatur 
(preeipe in eapite)! per quod liber homo posset curiam 
amittere, Si autem preter jus fuerit impetratum, 
dum tamen fuit rationi consonum et non juri eotra- 
rium, erit sustinendu, dum tamen à rege concessu et 
à consilio suo approbatü. Sed esse debet . personale, 
sed non debet concedi nisi de gratia speciali, nec refert 
utrü magnates expresse non pbuerint assensum, dum 
tamen expresse non dissentiverint, nec ostensa ratione 
suffücienti quare valere no debeat, ptinet enim ad 
regem ad quamlibet injuriam copescenduü? remedium 
competens adhibere, brevia tamen comunia inter omnes 


p jure generaliter debet observari, cüm sint originalia 


& aclüonibus originem pstent. ltem cadit breve si 
tenens minus teneat quàm petens petat, secus tamen 
8j plus teneat. ltem cadit breve si tempore impetra- 
tionis 'nulla subfuit causa& impeirandi, quia tempore 
date impetrationis nulla petenti copetiit actio nec 


causa petendi Item nec causa coqueredi, quia tüc 


!* quod vocatur precipe,? MS. | in MSS. Rawl. C. 159 and 160, has 
Rawl. C. 160. been misread by the scribe of the 
? * compescendam ? is no doubt | MS. which Tottell's editor has fol- 
the properreading. Thecontracted | lowed. 
form of *«compescend," which occurs 
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of the viscount of Essex and of Hereford, and the 
viscount of Essex is only named in the writ, and the 
thing claimed is in the county of Hereford, the writ 
abates. But if both counties are named, it is valid. 
But if the action should be personal, it seems however 
that it ought to be valid, although the party summoned 
has no land in the county expressed. Likewise the 
writ abates, if it has been sued out contrary to the 
right and custom of the realm, and especially contrary 
to the charter of liberty, as the writ which is called 
Procipe Vn capite, through which & free person may 
lose his court. But if it be suéd out beyond right, 
provided it be consonant to reason and not contrary 
to right, it will have to be supported, provided that 
it has been granted by the king and approved by his 
council. But it ought to be personal, and it ought not 
io be granted except of special grace, nor does it 
matter whether the magnates have expressly given 
their assent, provided however that they have not 
expressly dissented from it, and no sufficient reason 
having been shown wherefore it ought not to be valid, 
for it appertains to the king to apply a suitable remedy 
to restrain every injury whatsoever, but common writs 
ought to observed generally amongst all persons as of 
right, since they are original and afford an origin to 
actions, Likewise a writ abates, if the tenant holds 
less than the claimant seeks, otherwise however if he 
holds more. Likewise & writ abates if at the time of 
suing it out there was no substantial cause for suing 
it out, because at the time of the writ being granted 
the claimant was not entitled to bring an action nor 
was there any cause of claim. Likewise no cause of 


! Under the 84th clause of the | * homo amittere potest curiam 
Magna Charta of king John it was | ** suam." Stubbs! Select Charters, 
provided: ** Breve quod vocatur | p. 202, and Taswell-Langmead's 
* * Prtecipe! de ceetero non fiatalicui | Constitutional] History, p. 118. 

* de aliquo tenemento, unde liber 
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nulla fuit disseysina nec aliqua injuria. tem nec 
valet breve, quia ille, qui nune tenet, tepore impetra- 
tionis non fuit in seysina de tota re petita vel aliqua 
ejus pte, licet. statim, visum petat cü nihil teneat vel 
no totum, tamen ppter hoc nó amittet exceptione suam 
conira bre. Et h»c vera sunt,licet post impetrationem 
incipiat tenens totum possidere, quavis videatur q actio 
pervenerit in eum casum à quo incipere poterit. Ite 
cadit bre si cui plures copetant actiones de eade re & 
plura brevia, & una actione agere incipiat facta elec- 
tione & per unum bife, si pendente actione in brevi 
illo ad aliam actionem convolaverit, eadit bre posteriüs 
impetratüu, quia à prima non est recessü: ut de placitis 
d sequuntur regem anno iricesimo primo, in loquela 
inter Petru de Solandia! & abbatem de Ryvall in 
forgiis de foresta de Glaxtoll? & hoc verü est si se 
tépestive retraxerit ante judiciü, post judiciu vero non 
poterit? Sed dro an quis poterit retrahere se à qui- 
busdam articulis brevis & de quibusdà non? Item 
videndum utrü ita sint connexi, g un? sine alio ter- 
minari possit vel nó, & secüdu hoc pceedatur vel no. 
Item cadit breve mortuo eo qui impetravit, vel depo- 
Sito, si forte episcopus fuerit, abbas vel prior vel 
hujusmodi, sed non ? contrarió, si episcopus, abbas vel 
prior tenentes fuerint, quia dependet actio cum brevi 
donec fuerit alius ei substitutus, maxime si actio 
fuerit civilis e& non poenalis, Si autem civilis sit et 
poenalis, durabit actio quantü ad pena & quantü ad 


! «Petrum de Sabaudia," MS. | cited in the treatise De Actionibus, 


Reg. 9, E. xv. - supra fol. 114, where the parties are 
?*« de foresta de Glan," Reg. 9, | described as Abbas de Ryvall, and 
E. xv. Petrus de Sabaudia ; see Introduc- 


3 *'lhe same case seems to be | tion. 


| 9F EXCEPTIONS. 978 


complaining, because at that time there was no dissey- 
sine nor other injury. Likewise the writ is not valid, 
beeause he, who now is tenant, was not in seysine of 
ihe whole thing claimed, or of any part of it, at the 
time of the suing out, although he should immediately 
claim à view, when he holds nothing or not the whole 
thing, nevertheless on that account he shall not lose his 
exception against tbe writ. And these things are 
true, although after the suing out the tenant should 
begin to possess the whole, although ii may appear 
that the action has arrived at a stage from which it 
may commence. Likewise the writ abates, if any per- 
son is entitled to several actions concerning the same 
thing and to several writs, and he begins to proceed 
by one action having made a choice and through one 
writ, if pending the action upon that writ he has 
betaken himself to another action, the writ last sued 
out abates, because he has not withdrawn from the 
first, as in the pleas which follow the king in the 
thirty-first year in the trial between Petrus de Solandia 
and the abbot of Ryvaulx, in forges belonging to the 
Forest of Glaxtoll, and this is true, if he has with. 
drawn himself seasonably before the judgment, but 
after the judgment he will not be able. But I ask if 
a person can withdraw himself from some of the arti- 
eles of the writ, and from some not? Likewise it is 
to be seen whether they are so connected that one 
cannot be determined without the other, or not so, and 
aecording to this let the proceedings go on or not. 
Likewise the writ abates, if he, who has sued it out, 
has died, or has been deposed, if perchance he be a 
bishop, an abbot, or & prior, or such-like, but not con- 
versely, if & bishop or abbot or prior be the tenant, 
bceause the action together with the writ is pending 
until another be substituted for him, especially if the 
aetion be civil and not penal. But if it be civil and 
penal, the action will continue as regards the penalty 
R 2657. 8 


f. 415. 
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restitutionem quàdiu depositus vixerit. Si aute depo- 
situs mortuus fuerit vel ante depositionem, extinguitur 
poena eum psona, sed durabit in psona substituti quoad 
restitutionem, sed tamen p aliud bie. Item cadit bie, 
sed non actio, p mortem tenentis in actione psonali sive 
mortuus fuerit morte civili vel naturali; dum tamen p 
fraudem se non dimiserit post impetrationem, si mortuus 
fuerit morte civili. Item cadit bre mortuo eo, qui man- 
davit vel pcepit re integra. Item si quis p eade re duo 
brevia impetraverit, et, utrod simul et semel agere incepit 
tam super jure qm super possessione, & differtur actio 
super ipso jure, & pendet bie donec discussum fuerit 
Super possessione: ut de terii S. Trinitatis ail regis 
Henf decimoquarto in cofi Surf de priore de Novo 
Loco, et hzc sive brevia impetrata fuerint ab uno vel 
duobus vel pluribus. Idem erit,si mulier dotem petat 
p bfíe de dote aligm pte! & alius petat totum in 
&clione pprietatis, suspenditur actio dotis donec de 
pprietate constiterit. ltem si duo unum implacita- 
verint de una et eadem re, una et eadem actione et 
eodem brevi, ille pfertur qui prius incepit agere, et 
aliud bre simul cum actione in suspenso remanebit, 
sive hoc sit in eade curia sive in diversis, exceptis 
curis dni regis, ubi nulla attenditur prioritas propter 
majoritatem et dignitatem suam, et ubi fallit regula, 
Qui prius incepit agere, ille aliis pferatur, ut supra 
de actionibus, Item cadit bre, ubi quis clamat tenere 


l*glim parte? omitted, MS. Rawl. C. 160; *'aliquam partem," 
MS. Rawl. C. 159. | 
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and as regards the restitution as long as the deposed 
person shalllive. Butif the deposed person should die, 
or he should die defore deposition, the penalty is ex- 
tinguished with his person, but [the action] shall con- 
tinue in the person of his substitute as regards resti- 
tution, nevertheless however through another writ. 
Likewise the writ abates, but not the action, through 
the death of the tenant in a personal action, whether 
he be dead by a civil or by à natural death, provided 
however that he has not fraudulently demised himself 
after the writ has been sued out, if he is dead by à - 
civil death. Likewise the writ abates when he is dead, 
who sent it or enjoined it when the matter was fresh. 
Likewise if any one has sued out two writs for the 
same thing, and has begun to proceed with both:together 
and at the same time as well upon the right as upon 
the possession, and the action upon the right [is de- 
ferred and the writ is suspended until it has been set- 
tled concerning the possession, as in Holy Trinity term 
in the fourteenth year of the reign of king Henry in 
the eounty of Surrey, concerning the prior of New 
Place, and these whether the writs have been sued out 
by one person or by two or by three. "The same will 
happen, if & woman claims dower by a writ of dower 
from some part and another claims the whole in an 
action for the property, the action for dower is sus- 
pended until the action for the property is settled. 
Likewise if two persons have impleaded one person con- 
cerning one and the same thing by one and the same 
aetion and with the same writ, he is preferred who 
began first to proceed, and the other writ together with 
ihe aetion will remain suspended, whether this be in 
the same court or in different courts, except the courts 
of the lord the king, where no priority is attended to 
on account of their superiority and dignity, and where 
the rule fails, * he who first, began to proceed, let him be 
* preferred to the others," as above concerning actions, 
S 2 
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de rege, et alius ab alio quàm de rege. Item eodem 
modo si duo tenere clamaverint de rege p certum 
servitium, quorum unus p minus servitium et alius 
p majus bie ilius cadit, qui per minus servi- 
tium, ppter utilitatem regis. Item cadit bre, si quis 
impetraverit super certa re et ceriía actione, & post- 
modum se retraxerit & in alio judicio velit agere 
de eodem. Item qusdam exceptio contra bie sub- 
stantiam capit ex tempore. Sunt autem qusedam 
brevia limitata infra certa tempora, sicub sunt actiones 
ulirà quas non extenditur bfe non magis quàm actio 
ppter defectum pbationis, secundum q actio fuerit pdita 
super possessione vel super pprietate, sicut assisà nove 
disseysinz, mortis antecessoris, assisa de utrum, bie de 
ingressu, aut breve de recto ut supra. ltem cadit 
bteve, ut si quis per narrationem in judicio factam 
recesserit de brevi suo, excedendo virtutem & naturam 
brevis, ut si agatur in causa possessionis per bie de 
consanguinitate, & petens in narratione sua mentione 
fecerit de ipso jure, vel si unum ore petat, & per bie 
diversum, nisi ita sit cüm dicat diversum q dicat q 
iantüdem valet. Et fere omnes exceptiones quas cope- 
tunt alicui, licet. vel contra aliquem, connumerari pote- 
runt inter exceptiones eontra breve, quia cüm termina- 
tur actio finitur bre, & ubi cadit actio cadit & bie, & 
ubi differtur actio vel suspenditur vel mutatur, ita & 
bie. Cüm autem plures competant exceptiones contra 
bre, non possunt (secundum quosdam) proponi tem- 
poribus diversis, sed in potestate judicis erit. arctandi 
lenentem q simul et semel uno die pponat omnes 
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Likewise & writ abates where & person claims to hold 
from the king, and another from a different person from 
the king. Likewise, in the same way, if two claim to 
hold from the king for & certain service, of which one 
claims by & less service and the other by & greater 
service, the writ abates of the person, who claims by a 
less service, on account of the king's interest. Like- 
wise & writ abates, if & person has sued it out upon a 
certain thing and in a certain action, and has afterwards 
withdrawn himself, and wishes in another court to proceed 
for the samething. Likewise a certain exception against 
& writ takes substance extemporaneously. There are 
however certain writs limited within certain times, as 
there are actions beyond which a writ does not extend any 
more than an action on account of a defect of proof, ac- 
cording as the action has been brought concerning the 
possession or concerning the property, as an assise of novel 
disseysine, of mortdancester, an assise of Utrum, a writ 
. of entry, or & writ of right as above. Likewise à writ 
abates, as if any one in the pleadings argued in court 
has receded from his writ, by exceeding the virtue and 
nature of the writ, as if the proceeding be in a cause 
of possession through a writ of cosinage, and the claim- 
ant in his pleadings has made mention of his right of 
property, or if he claims one thing orally and a dif- 
ferent thing by his writ, unless it be that when he 
says & different thing he says what is equivalent. 
And almost all exceptions to which a person is entitled, 
although against a& person, may be enumerated amongst 
the exceptions against the writ, because when the 
action 1s terminated the writ is finished, and when the 
aetion abates the writ also abates, and where the.action 
is deferred or is suspended or is ebanged, the writ is so 
likewise. But when several exceptions are available 
against a writ, they cannot (according to some) be pro- 
pounded at different times, but it is in the power of 
the judge to confine the tenant that .he should pro- 
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f.415b. exceptiones competentes contra breve, & sie precludi 
poterit via pponendi ulterius exceptiones conira breve. 

Sed càm tenens unam pposuerit q rem petitam totà 

non tenuerit, sed alus, illa terminata ulterius non 
redibit ad consimilem, ut infra dicetur plenius, Et 
notandum g cüm breve ceciderit per defectum & erro- 

rem, si corrigatur, consimile erit correctum & eadem 

| erib actio quee prius & ide bre sed correctüu, licet aliud 
pgamenü et aliud incaustum, & ideo nec mutari debet. 
narratio prius facta in judicio, nee attornatus qui 
prius! fuerit, cüm eadem sit hine inde actio & breve 


E PEPEREN 


idem. 
Car. XVIII. 
ue Cum autem nihil sit quod excipi possit contra bie, 
pA pad tune videndü si sit exceptio quse competat tenenti ex 


ceptío ex persona ipsius petentis, quod omnino petere non possit, 
Poenis, Vel nó nisi post tempus omnino, ut si petens servus 
unde que- fuerit vel bastardus vel seculo mortuus, sicut ille qui 
d que. habitü religionis assumpsit. Ite ppter defectum scienti, 
dam per- ut si furiosus & no sanc mentis. lie ppter defectum 
enPr^. sensuum, ut si fuerit naturaliter surdus vel mutus, 
tionibus. Ttem ppter morbum incurabile, ut si leprosus fuerit 
& à comunione hominum separatus. lté q ei non 
competat actio, cüm sit amotibilis, sicut monachus vel 
canonicus non ppetuus. ltem ppter feloniam ppriam 
vel antecessorum. ltem si non nisi post tepus, quia 


minor infra statem agere no potest in causa pprietatis, 


! * qui prius factus fuerit," MSS. Rawl. C. 159 and 160, Reg. 9 E. xv. 
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pound aí the same time and together on one day all 
the exceptions available against the writ, and so the f.415v. 
way for propounding furthér exceptions against the writ — 
may be barred. But when the tenant has propounded 
one exception that he does not hold all the thing 
claimed, but another person, upon that being termi- 
nated he shall not return to à similar exception, as 
will be explained below more fully. And it is to be 
noted that when the writ has abated through a defect 
and an error, if it be corrected, the corrected writ wil ' 
be of a similar character, and 1t will be the same action 

as before, and the same writ but corrected, although a 
different parchment and a different ink, and therefore 
pleadings already made in court ought not to be changed, 
nor the attorney who was previously appointed, since 
the action is the same on either side, and the writ the 
same. 


CuaPTER XVIII. 


But. when there is no exception to be raised against ^ 1. 
the writ, then we must see if there be an exception, disrhen 
that is available to the tenant against the person of available 
the claimant himself, that he cannot be & claimant at to perio" 
all,or not until after a certain time, as if the claimant of the 
be & serf or & bastard, or dead to the world, as a per- peer i 
son who has assumed a religious habit. Likewise on one is per- 
account of defect of knowledge, as if he be mad or of and Rent 
unsound mind. Likewise on account of defect of the Gris. 
senses, as 1f he be naturally deaf or dumb. Likewise in many 
on account of an incurable disease, as if he be aleper "?7* 
and separated from all communion with mankind. 
Likewise because he is not entitled to bring an action, 
as he is removable, as & monk or a canon not perpetual, 
Likewise on account of his own felony or that of his 
ancestors. Likewise if not until after & certain time, 


" because & minor cannot bring an action in & cause ot 
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licet. agere possit in causa possessionis, & hoc ppter 
defectum scientie, cüm non multum distet à furioso, 


nec furiosus à bruto. Item ppter dubium rei eventum, 


Infra, fol. 
497 b. 


ut si quis fuerit in statu dubio dignitatis vel corporis, 
& sic in pendenti donec quid fiat vel non fiat: ut si 
quis appellatus sit de vita & mebris in causa crimi- 
nali, in civili causa agere no potest antequam defendit 
se in criminali, non magis quàm tenens tenetur re- 
spondere in cosimili dignitates! ut si abbas vel prior 
vel alius à dignitate depositus, & ad tuitione status 
sui ad superiore appellaverit, quia si eum talibus 
ageretur vel ipsi agerent contra alios, sic possent 
judicia esse delusoria, càm à tali casu omnia possent 
revocari Item competit exceptio tenenti ex psona 
petentis ppter defectu nationis, ut si petens copula- 
verit se? inimicis dii regis, ut si fuerit ad fidem diii 
regis Francie, salte donec terre & regna comunia 
extiterint, actio talibus denegatur. Item copetit tenenti 
exceptio ppter lepram animse petentis, ut si fuerit 
excomunieatus nominatim, sed non in genere, quia 
sicut lepra esse poterit in corpore ita et in anima, & 
sieut leproso interdicitur cómunio gentium, sic et ex- 
comunicato, & q plus est, omnis actus legitimus. ltem 
copetit tenenti exceptio non tantü ex psona petentis, 
sed ratione cohsredu & pticipü, sine quibus agere no 
possit, quia tantunde juris habent quantuü ille qui 
petit, vel aliüde: quia ille qui petit nihil juris habet 


*in consimili dignitate," MS. | Rawl. C. 160 ; *copulaverit se ini- ' 
Rawl. C. 159 and 160. * micis," MS. Reg. 9 &. xv. 
? ** complacitaverit inimicis," M8. 
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property whilst under age, although he may bring an 
action in a cause of possession, and this on account of a 
defect of knowledge, since he does not differ much from 
& madman, nor à madman from a brute. Likewise on 
account of the doubtful result of a matter, as if a person 
should be in a doubtful state of dignity or of personalty, 
and so be in à pending state until a certain thing be 
done or be not done: as if & person has been charged 
in & criminal cause with an offence touching life or 
members, he cannot proceed in a civil cause until he 
has cleared himself in the criminal cause, no more 
than a tenant is bound to answer in & similar state of 
dignity, as if &n abbot or prior or any other person 
. has been deposed from a dignity, and has appealed to 
a superior for the protection of his satus, because 
if actions were brought against such persons or they 
were to bring actions against others, the judgments 
might be illusory, since everything might be revoked 
by such an accident. Likewise an exception is avail- 
able to the tenant against the person of the claimant 
on account of a defect of nationality, as if the 
claimant has become an accomplice with the enemies 
of the lord the king, as if he be of fealty to the lord 
the king of France, at least until the lands and the 
realDnus have become common, an action is denied to 
such persons. Likewise the tenant is entitled to an 
exception against the leprosy of the soul of the claimant, 
as if he has been excommunieated by name, but not 
generally : for as leprosy may exist in the body, so it 
may exist in the soul ; and as a leper is interdicted from 
all communion with mankind, so likewise is an exeom- 
munieated person, and what is more, he is interdicted 
from every legal act. Làükewise & tenant is entitled to 
an exception not only against the person of the claimant, 
but in respect of coheirs and coparceners, without whom 
he cannot bring an action, because they have as much 
right as he has who claims; or for another reason, be- 


f. 416. 
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sed ali?, vel cüm alius plus juris habeat, & sic quód 
petens sine aliis agere non potest vel omninó non. 
Item eompetit tenenti exceptio ratione petentis vel 
ratione adjuneti, ut si vir agere velit de re uxoria 
sine uxore, et quo casu non magis audietur gm uxor 
sine viro, sed non cadit breve si vir sine uxore, quia 
vocare poterit uxorem ad warrantü, sed non $ con- 
trarió. Ite copetit exceptio teneéti cotra petenté ratione 
superioris dm res tangit in aliquo, sicut sunt priores 
ppetui & quandod amotibiles sine abbate vel priore, 
clerici et canonici! sine episcopo et patrono. [té 
fratres alicujus domus sine curatore domus, & aliquàádo 
nec sanctimoniales? sive sorores sicut sorores de Bock- 
land sine priore hospitalis, et quo easu vocádi sunt 
curatores ad sequedü, sine quibus fratres ei sorores se- 
qui non poterüt. Exceptione vero servitutis pposita 
cotra petente, satis ppendi poterit quid fieri oporteat 


 ià in causa possessionis qm pprietatis p ea, d superius 


2. 
Exceptio 
eontra 
petentem 
ex persona 
petentis. 


dieta sut in tractatu de assisa nov: disseysins, ubi 
respodetur cotra assisam. 


It& copetit exceptio teneti cotra pelete ex psona 
ipsius petentis peremptoria, ut excludat eum ab actione 
imperpetuü, eo quód nihil juris habeat, cüm sit bas- 
iardus, & aliquando opponitur in modü exceptionis, 
secundü q hic dicitur, et càm pponatur à tenente, 
quandoij cadit loco actionis quasi pponitur? à petente 


!« vo] canonici," MS. Rawl. C. | * quasi proposita," MS. Rawl. C. 


160. 160; ** quandoque cedit loco actionis 
? «aliquando sanctimoniales sive | * quum proponatur MS. Rawl. 
** sorores," MS. Rawl. C. 159. C. 159. 


9 * quandoque cadit loco actionis 
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eause he who claims has no right but another has, or 
when another has more right, and so that the claimant 
 eannot bring an aetion without the others, or not at 
all Likewise the tenant is entitled to an exception 
with regard to the claimant or with regard to an 
adjoint person, as if & husband should wish to bring f. 416. 
an action concerning à matter of his wife's with- 
out his wife, and in which case he shall not be heard 
any more than his wife without her husband; but the 
wri& does not abate, if the husband should proceed 
without his wife, because he may fall his wife to war- 
rant, but not the converse. Likewise an exceptüion is 
available to à tenant against & claimant by reason of 
& superior lord whom the matter concerns in some 
respects, such as are priors perpetual and sometimes 
removable without an abbot or prior, clerks and canons 
without & bishop and patron. Likewise brethren of 
any religious house without the curator of the house, 
and sometimes devout women or sisters such as the 
sisterhood of Bockland without the prior of the Hos. 
pital and in which case the curators are to be called 
to sue, without whom the brethren and the sisterhood 
cannot sue, But upon an exception of serfdom having 
been propounded against the claimant, it can be suffi- 
ciently ascertained what ought to be done as well in 
& cause of possession as in & cause of property, through 
what has been said above in the treatise concerning 
an assise of novel disseysine, where an answer is made 
against the assise. 


Likewise the tenant is entitled to raise & peremptory — » 


exception against the claimant upon the personal status n [a 
of the claimant, so as to exclude him in perpetuity scans the 


from bringing an action, on the ground that he has no clsimsnt 
right, since he is a bastard, and it is sometimes objected personal 
in the manner of an exception, according to what is 95s 

here said, and when it is propounded by & tenant, it claimant. 


sometimes abates in the place of the action as if it 
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cotra tenente, ut ita à possessione amovealur. Et unde 
videndü inprimis qualiter opponi debeat &ce. & cui, & 
à quo & in qua actione, & qualiter cotra exceptione 
respódeatur alii, cüm fueri& opposita. Ite qualiter pbari 
debeat, et ubi opponi, et ubi terminari, & ad qm sequi 
piineat, & q sit officiü judicis ecclesiastici, & quod 
sit officiü secularis. ltem quis legitimus dici debeat 
et quis bastardus, quoad successione secundü lege et 
eosuetudine Anglie. Ite quid juris si uterd bastardus, 
tam petens qm petens. Ite quid juris si, cüm legiti- 
matio pbata fuerit, moriatur ille qui pbaverit antegm 
ad curià regià? pvenerit cü pbatioe. 


Car. XIX. 


1l. Qualiter opponi debeat bastardia inprimis vidédum. 
dore Proponi quide solet aliquando eum adjectione Cause 
tardie in Quare bastardus sit, et quandoque sine causa, sed 
esibus. quoniam ubi causa non adjicitur sub tali responsione 
quod nulla poterit esse obscuritas & incertitudo, quia cüm sciri 
E non poterit ad quod forum pertinere debeat cognitio, 
sed quali. non refert utrum quis omninà non respondeat vel 
Dero2u53 obseuró: ut si dieat tenens simpliciter quod petens 
certum. — nihil juris habet in re petita, quia bastardus est, & 
f.416b. paratus est probare bastardiam, ubi et quando debue- 

rit, si phibitio ex tali pbatione & resposione statim 
mittatur ad curiam Christianitatis, ita poterit quidem 
pbatio dlibet indifferent fieri in curia Christianitatis, 


j in quibusdà cótraria est legi & eosuetudini Anglis; 


———————— 


! « Anglicanam," MS. Reg. 9. E. 3* Anglicane," MS. Rawl C. 
xv. 160 et Reg. 9. E. xv. 
? « regiam "omitted, Raw]. C. 160. | 
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were propounded by the claimant against the tenant, so 
that he may be removed from the possession. And hence 
it is to be seen in the first place in what way it ought 
to be objected, &c., and to whom, and by whom, and in 
what action, and how an answer is to be made to another 
person against the exception, when it has been raised. 
Likewise how it ought to be proved and when to be 
objected to, and when to be determined, and to whom 
it pertains to sue, and what is the office of the judge 
eeclesiastieal| and what is the office of the secular 
judge. Likewise who ought to be called legitimate, 
and who a bastard, as regards succession according to 
the law and custom of England. Likewise what is the 
right when each is a bastard, the claimant as well as 
the tenant. Likewise what is the right, if, when legi- 
timation has been proved, he shall have died, who bas 
proved it, before he has arrived at the court of the 
king with the proof. 


CHAPTER XIX. 


We must first see in what way bastardy is to be, ub 
objeeted. It is usually propounded with the addition ception of 
of & cause wherefore he is a bastard, and sometimes peine "a 
without a cause, but sinec where & cause is not added bastardy, 
there may be under such an answer obscurity and un- ptieacd p 
certainty, because when it eannot be known to what simple, 
forum the cognisance ought to belong, it does not matter ['*! 9ach 
whether à person answers not at all or obscurely: as if certsin 
the tenant shall say simply that the claimant has no ^ — 
right to the thing, because he is à bastard, and he is 
prepared to prove bastardy, where and when he ought f.416 b. 
to do so, if & prohibition upon such a proof and answer 
should be immediately sent to the court of Christianity, 

& proof indeed might so be made indifferently in the 
court of Christianity, which in some cases is contrary 


to the law and custom of England, which ought not to 
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q esse non debet, cum nihil aliud sit sub tali obscuri- 
tate transmittere inquisitionem de bastardia facienda 
ad curi& Christianitatis, gm venire cotra legem & 
cosuetudinem Anglie. Ad talem igitur errorem tol- 
lendü, necesse est causam addiscere,? ut si dieat tenens, 
Frater, nihil] juris? habes in tra petita quia bastard? 
es, quia pater tuus nügm desposavit matrem tuà, talis 
cognitio bastardic recté ptinet ad judicem ecclesiasticü, 
ex quo peisé dedictu est matrimoniü, quia no ptinet 
ad judicem secularem discussio ulrü sit ibi matrimoniü 
vel no, cü ipse cui objicitur dicat cotrariü. Idem erit 
8i dicat, Frater, nihil juris habes in íra illa, licet matri- 
moniü intervenerit, quia inter patrem tuü & matre 
tu& eotractu fuit mairimoniu illegitimü, ex quo prius 
cotraxit cü quadà, q vixit tempore quàdo cotraxit cum 
maire tua. Est igitur ad curià Christianitatis inquisi- 
to in hoc iransmittenda, quia ad judicem secularem 
no ptinet discussio quis eorü &* d illaru sit legitima 
uxor & à nó. Ite opponi poterit bastardia, cü adjec- 
tione cause ut supra, sed no erit ad curiam Christi- 
anitatis inquisitio demadanda, quia nihil ptinet ad 
judicem ecelesiasticü cognoscere de prioritate vel pos- 
lerioritate nativitatis ejus eui opponitur bastardia, cü 
sposalia vel matrimoniü hinc inde concessa sint, no 
magis qm si quis ita diceret, Frater, nihil juris habes 
in terra illa, & si jus haberes petere non potes, quia 
petis de tempore regis Hent senis, vel ulterius q 
omnem exeludit actionem, vel si dicat tenens sic: 
Frater, nihil juris habes in tra petita quia bastardus, 


l Anglieanam, MS. Rawl. C. 160 8 « juris," omitted, MS. Rawl. C. 
et Reg. 9 E. xv. 160. 

* adjicere," MSS. Rawl. C. 159 1 « quis eorum et," omitted, MSS. 
and 160, Rawl. C. 159 and 160, 
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be, since to transmit an inquest to determine bastardy 
under such obseurity to the court of Christianity would 
be nothing else, than to go against the law and custom 
of England. 'To remove therefore such an error it is 
necessary to add a cause, as if the tenant should say, 
* Brother, thou hast no right to the land claimed be- 
* eause thou art & bastard, because thy father never 
* espoused thy mother," such a cognisanee of bastardy 
rightly belongs to an ecclesiastical judge, since & mar- 
riage has been precisely denied, because it does not 
belong to the secular judge to determine whether there 
has been there à marriage or not, when he to whom the 
objection has been raised asserts the contrary. It will 
be the same as if he said, * Brother, thou hast no right 
* to that land, although à marriage has intervened, 
* because an illegal marriage was contracted between 
thy father and thy mother, since he had previously 
contracted à marriage with a certain woman, who was 
alive at the time, when he contracted à marriage with 
* thy mother" An inquest is therefore to be trans- 
mitted to the court of, Christianity in this matter, 
because it does not belong to the secular court to 
decide, which of them is the legitimate wife and which 
not. Likewise bastardy may be objected, with the 
addition of the cause as above, but the inquest will 
not have to be committed to the court of Christianity, 
because ib does not pertain to the ecclesiastical judge 
io take cognisance concerning the priority or poste- 
rioribty of the birth of him to whom bastardy is ob- 
jected, when espousals or matrimony have been con- 
ceded on either side, no more than if & person should 
Say thus, * Brother, thou hast no right to that land, 
* &nd if thou hast a right, thou canst not claim it, be- 
" eause thou elaimest from the time of the old king 
* Henry, or further back, which excludes any action," 
or if the tenant should say thus, * Brother, thou hast 
* no right to the land claimed by thee, because thou 


H1 


« 


« 
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quia natus fuisti p tantum temp? ante sponsalia vel 
matrimoniü contraetü inter patre tuum & maire tuam. 
Et quia hine inde conceditur matrimonium, bene poterit 
rex in curia sua inquirere sine alieujus pjudicio utrü 
talis, eui objieiatur, natus sit ante matrimoniü vel post, 
sicut inquirere poterit in alis casib? utrü natus in 
tempore regis H. vel regis J., & maxime in defectu 
episcoporü, quia cotrarii sunt legibus & consuetudini- 
bus Anglie, nec etiam magis injuriosum est quàm si 
rex in placito dotis in curia sua fieri faciat inquisi- 
tion& utrum mulier dotem petens dotata sit ad ostium 
ecclesie vel alibi vel utrum sponsalia vel matrimonium 
publieum sit vel clandestinum. Et cüm in curia 
domini regis anno regni sui vicesimo in crastino saneti 
Vineentii apud Merton coram venerabili parte? tunc 
Cantuat archiepiscopo, & coram suffraganeis suis omni- 
bus, & coram majore parte comitum & baroiü Anglie 
tunc & ibidem existentium p coronatione regis & 
regins, pro qua omnes vocati fuerunt, generaliter irac- 
tatum esset de communi utilitate totius regni super 
pluribus articulis regem & veginam tangentibus, inter 
alia tractatum esset de hujusmodi objectione bastardirs, 
utrü vz. quis natus anle sponsalia & matrimonium 
haberi possit p legitimo sicut ille qui post maíri- 


monium natus fuit. Ad quod omnes episcopi respo- 


derüt q omnes illi, qui nati fuerunt ante sposalia vel 
matrimonium, ita erunt legitimi sicut illi, qii nati 
erunt post matrimonium, quoad Düm Deu et quoad 
ecclesià, nec voluerunt nec potuerüt sine pjudicio eccle- 
siastice dignitatis respodere ad bre super hujusmodi 


inquisitione facienda de bastardia sic objecta, rescribere 


! * Anglicanis," MSS. Rawl. C. ? « patre E," MSS. Rawl. C. 159 
160, et Reg. 9 E. xv. et 160. | 
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* arb à bastard, because thou wast born so long a time 


* before that espousals or a marriage was contracted 
* between thy father and thy mother" And inasmuch 
as a marriage is conceded on either side, the king nay 
well inquire in his court without prejudice to any one 
whether so-and-so, against whom the objection is raised, 
was born before matrimony or afterwards, as he may 
inquire in other cases whether he was born in the time 
of king Henry or of king John, and especially in the 
default of bishops, because they are opposed to the laws 
and customs of England: nor is it more against right 
than if the king in a suit for dower in his court should 
cause an inquest to be held, whether the woman claim- 
ing dower was endowed at the church door or elsewhere, 
or whether the espousals or marriage was publie or 
clandestine. And when in the court of the lord the 
king in the twentieth year of his reign, on the morrow 
of St. Vincent's day at. Merton, in the presence of the 
venerable father Edmund the then archbishop of Canter- 
bury and in the presence of all his suffragans and in the 
presence of the greater part of the counts and barons of 
England then and there present for the coronation of 
the king and of the queen, for which all had been sum- 
moned, i& was generally treated of matters concerning 
the common interest of the whole kingdom upon several 
articles touching the king and the queen, it was amongst 
other things treated of bastardy, to wit, whether a per- 
son born before espousals and matrimony could be held 
to be legitimate as he who was born after matrimony. 
To which all the bishops answered that all who were 
born before espousals or matrimony were as legitimate 
as those who were born after matrimony as regarded the 
Lord God, and as regarded the Church, nor were they 
willing or able without prejudice to the ecclesiastical 
dignity to make answer to à writ upon an inquest of 
that kind to be made upon an objection of bastardy so 
raised, (namely) to write back to the lord the king, to 
R92657. T 
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dno regi, vz, utrü ante vel post, quia hoc esset in 
pjudieiü S. Ecclesie, ut dicebat, sed rogabant rege et 
magnates q ad hoc consensum pberent, g nati ante 
matrimoniü quoad omnia legitimi esse possent, sicut 
illi qui post, et omnes comites et baron, quotquot 
fuerüt, responderunt una voce q noluerunt leges Anglie 
mutare, usd ad tepus illud usitate fuerunt & appro- 
bate. 


9. Postea verà die Jovis. pximé post festum S. Dionisii 


E. mitn-o$nno eodem! coram ipso dio rege & subseriptis, con- 
o ad curi- 


am Chris- vocato consilio pvisum fuit & concessum ab ipso diio 


osse ,,Tege coram venerabili patre E. Cantuariensis archiepi- 
velpost scopo, R. Cycestr episcopo dii regis càácellario, R. 
marmo: Dunolíi episcopo, H. Eliens. episcopo, episcopo Norwic., 
stitutio — episcopo London, episcopo Bathon, episcopo Exofi, epi- 
concessa et : 


approbata SC0po Karleol, episcopo Hereford et episcopo Roffen. 
coram rege Tte corà baronibus subsceriptis:? Richardo coim Corubim 
kN oed et Petro? G. eofi Marr, J. coi Line, W. cof Warha,* 
etlaicis.  J. cof Cestf, W. coii Feri, T. coi Wart, H. com Kàc, 
H. de Ver* eof Oxon, H. cofíi Hereford, Simo de 
Monte Forte com Leic It& cora baronibus subscriptis, 
Radulpho de Tony, Philippo de Albinaco, R. filio 
Michaelis, H. filio Machute, J. Marescalt, G. de Lucy, 
R. de Argento, H. dispensatore, W. de Say, W. Bar- 
dolph, W. de Cantelupo seniore & W. juniore R. 


Sylkard, W. de Bromich,* A. de S. Amando, B. Curiall,? 


lf*gapno eodem," according to 
the Tower series of the Placita 
coram Rege, this constitution had 
been enacted in the eighteenth year 
of the reign of king Henry. See 
Introduction. 

? * eoram omnibus subscriptis," 
MS. Rawl. C. 159; **coram comi- 
* tibus subscriptis," MS. Reg. 9 
E. xv. 

9 *et Petro," this is an evident 
miswriting for *et Pictav," which 


is the reading of MS. Rawl. C. 160. 
Gilbert was the single Christian 
name of the earl Marshall, who was 
appointed marshall on June 11 
1234, in succession to his brother 
Richard. 

1 * com Warrenn.," MS. id. 

5 « H, de Veer," MS. id. 

8 com.  Leycestrio," MS. id. 
See Introduction. 

7 ** Godefroi de Bromich," MS. id 

3 « Bertin de Curie," id. 
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wit, * whether before or after," because this would be 
to the prejudice of Holy Church, as they said, but they 
requested the king ánd the magnates that they should 
give their consent to this, that children born before 
matrimony might be legitimate in all respects as chil- 
dren born after it, and all the counts and the barons, as 
many as were there, answered with one voice that they 
were unwilling to change the laws of England, which up 
to that time had been in use and approved. 

But afterwards on Thursday next after the festival of — 2. 
St. Denys in the same year, in the presence of the lord tino Gon. 
the king and the undersigned, & council having been cerning: 
eonvoked, it was provided and conceded by the lord the tbe sending 
king himself in the presence of the venerable father 2 of 
Edmund  archbishop of Canterbury, Ralph bishop of Hiring 
Chichester the chancellor of the lord the king, Richard acier 
bishop of Durham, Hugh bishop of Ely, the bishop of before or 
Norwich, the bishop of London, the bishop of Bath, the Moses 
bishop of Exeter, the bishop of Carlisle, the bishop of Sonoedd 
Hereford, and the bishop of Rochester Likewise in P cud 
the presence of the undersigned earls, Richard earl ofthe pre- 
Cornwall and. Poitiers, Gilbert earl Marshall, John earl the king 
of Lincoln, William earl of Warren, John earl of Chester, and his 
William earl of Ferrars, Thomas earl of Warwick, Oel | 
Hubert ear] of Kent, Hugh de Vere, earl of Oxford, leies. 
Humphrey earl of Hereford, Simon de Montfort, earl 
of Leicester. Likewise in the presence of the under- 
signed barons, Ralph de Tony, Philip de Albinaco, 
Richard  Fitz-Michael ^ Henry  Fitz-Machute, John 
Mareschal, Geoffrey de Lucy, Reginald de Argenton, 

Hugh Despenser, William de Say, Willam  Bardolf, 
William de Cantilupe senior, and William junior, 
Richard Sylkard, William de Bromich, Almeric de S. 
Amando, Bertram Curiall, Engelard de Syngoy, Robert 
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E. de Syngoy, R. de Mussengoy, B. de Pancy,? G. de 
Lucy, R. filio Hug. & & aliis qm pluribus tunc ibide 
psentibus, q de eztero cüm  bastardia objecta fuerit 
alicui de tali causá in curia düi regis q bastardus sit, 
& ideo bastardus quia natus ante sponsalia vel matri- 
moniü cótractum inter patrem suü & matre suam, 
mittatur loquela ad ordinariü loci & fiat inquisitio p 
hee verba, utrü videlicet talis natus fuerit ante spóo- 
salia sive matrimonium vel post, & rescribat ordinarius 
p eadé verba domino regi sine aliqua cavellatione. Et 


." in inquisitione illa facienda cesset omnis appellatio, 


sicub in omni alia inquisitione de bastardia, de qua 
inquisitio demadada fuerit alicui ordinario faciéda, & 
maxime q nulla fiat appellatio extra regnü, si de 
necessitate cótingat appellari, & tüc pceeptum fuit q 
ita teneretur & observetur in futuro ta de illis qm 
de quibus judiciü extunc faciendü esset in curia düi 
regis, tam de placitis inceptis qm incipiendis, cüm 
hujusmodi bastardia objiciatur ex tali causa. Et q 
assisa mortis antecessoris pcessit in curia dii regis 
super hujusmodi bastardia infra setate petentiu, & ubi 
jurata dixit q no fuerunt hsredes ppinquiores, quia 
nati fuerunt in adulterio ante matrimoniü: pbatur in 
'iünere M. de Pateshull in cofi Cant, anno regis H. 
fili J. undecimo, assisa mortis antecessoris, si Henricus 


! * R, de Mushegros," MS. Rawl. 2 * Daldewyno de Pansy;" id. 
C. 160. 
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de Mussengoy, Baldwin de Pancy, Geoffrey de Lucy, 
Richard Fitz Hugh, and several others then present, 
that henceforth when bastardy has been objected to any 
one for such a cause in the court. of the lord the king, 
that he is & bastard, and & bastard for this reason be- 
cause he was born before espousals and before mar- 
riage was contracted between his father and his mother, 
the trial should be committed to the ordinary of the 
place and an inquest be held under these words, whether 
forsooth so-and-so was born before espousals and mar- 
riage or afterwards, and let the ordinary report under 
the same words to the lord the king without any cavil. 
And in holding that inquest]let all appeal cease, as in 
every other inquest concerning bastardy, concerning 
which it has been committed to any ordinary to hold 
an inquest, and especially that no appeal be made out 
of the kingdom, if of necessity there has happened to be 
an appeal,and then it was enjoined that it should be 
so held and observed in future as well in those matters 
concerning which judgment was then to be given in the 
eourt of the lord the king as concerning suits already 
commeneed as well as those to be commenced, when 
bastardy of this kind is objected for such a cause. 
And that an assise of mortdancester proceeded in the 
court of the lord the king upon bastardy of this kind 
of claimants under age, and where a jury said that 
they were not the nearest heirs, because they were born 
in adultery before marriage, is proved in the iter of 
Martin de Pateshull in the county of Kent in the 
eleventh year of the reign of Henry the son of John, 
an assise of mortdancester, if Henry Pamsore in the 


! [tis probablethat this case, asit | day after 9th October 1234 regu- 
is not cited in the best manuscripts,is | lated the issue to be sent to the 
an interpolation. Bracton, however, | court ofthe ordinary, whenever bas- 
may have cited itin evidence of the | tardy was alleged by reason of the 
practice of the Curia Regis before | child having been born before the 
the king in a council held on Thurs- | marriage of its parents. 
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Pamsore deceü Norlington!  Rationib? igitur supra- 
dictis & ex tali comuni cósensu, in electioe düi regis 
esse poterit utrü velit iquisitione illà facieda dema- 
dare ordinariis vel illà facere in cur sua, quia si illa 
in euf sua fecef, cü exceptio ei data fuerit et apta et 
ex cert causa, no debet resposio esse obscura, sed sicut 
opponit exceptio q secüdu lege et cosuetudine Angt 
bastard? est, eo quód natus, ante sponsalia vel matrimo- 
niü, & sic ex tali causa replicare debet petens et dicere 
q legitimus est ex causa contraria, quia natus est post 
sponsalia vel matrimoniü, & sie contradicere intentioni 
tenentis, quia non contradicit, sed dicit simpliciter q legi- 
timus sit & paratus pbare se legitimum ubi debuerit, 
quia ad causam non respondet? Debet igitur dicere 
causam q legitimus, quia natus post sponsalia vel matri- 


moniü. Si autem ex tali obscura responsione mittatur 


ad curiam Christianitatis, et rescribatur obscurb q 
legitimus, vel si causa objecta fuerit & non. rescri- 
batur p eadem verba, sed q legitimus sit, in defectu 
curie Christianitatis fiat inquisitio in curia dii regis 
utrum ante mairimoniü vel post, quia videtur p hoc 
q ibi possit esse fallacia, & verum rescribatur et 
falsum, sed diversis respectib?, quia poterit esse legi- 
timus secundü statuta ecclesi: quantum &d ordines, 
et quatum ad dignitates, et quantü ad leges et cosue- 
tudines Anglieanas bastardus quantü ad successiones, 
quia ibi licet? legitimus ad pdicta,* sive ante sive 
post. Et càm taliter objecta fuerit bastardia ex causa 
tali, si petens obsceuré respondeat, denegetur ei actio 
ac sl nihil respondisset, & tenens se teneat in pacc. 
Si aute tenenti objecta fuerit et sic obseuré respon- 


1«Et quod assisa" down to 3 * quia autem licet," MSS. Rawl. 
* Norlington," omitted, MS. Rawl, | C. 160 & 159. 
C. 160 et 159. 5 * quantum ad predicta," MS. 


? ** respondere debet," MS. Rawl- | Rawl. C. 159. 
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iything of Norlington. For the reasons above said and 
from such a common consent, i& may be in the choice of 
the lord the king whether he chooses to commit the 
making of that inquest to the ordinaries or to make it 
in his court, because if he shall make it in his own 
court, when an exception has been taken against him 
both open and from a certain cause, the answer ought not 
«to be obscure, but as the exception is raised that accord- 
ing to the law and custom of England he is à bastard 
inasmuch as he was born before espousals and matri- 
mony, and so upon such a cause the claimant ought to 
reply and say that he is legitimate from & contrary 
cause, because he was born after.espousals or matrimony, 
and so to contradiet the declaration of the tenant, be- 
cause he does not contradict, but says simply that he 
is legitimate and prepared to prove that he is legitimate, 
when he ought to do so, because he does not reply upon 
the cause. He ought therefore to state the cause why 
he is legitimate, because he was born after espousals or 
matrimony. But if upon such an obscure answer it be 
sent to the court of Christianity, and it be reported by 
it obscurely that he is legitimate, or if the cause be ob- 
jected and it be not reported in the same words, but that 
he is legitimate, in the default of the court of Christianity 
let an inquest be held in the court of the king whether 
before or after matrimony, because i6 seems thereby that 
there may be here a fallacy, and the report may be 
true and false, but in different respects, because he may 
be legitimate according to the statutes of the Church 
as regards orders and as regards dignities, and with 
respect to the laws and customs of England a bastard 
in what regards successions, although legitimate for the 
aforesaid purposes, whether before or after. And when 


bastardy has been objected from such a cause, if the 


claimant answers obsceurely, let the action be denied to 
him asif he had made no answer, and let the tenant 
keep himself in peace. But if it has been objected to 


f. 417 b. 
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derit, quasi indefensus rem possessam amittat, quia 
non omninó respondere vel obscuré ad paria judi- 
cantur Ad papam et ad sacerdotiü quidem ptinent 
ea quae spiritualia sunt, ad regem vero et ad regnum 
ea quie sunt temporalia, juxta illud, Coelum coeli 
Domino, terram autem dedit filiis hominum. .Et unde 
àd papam nihil pertinet ut de teporalibus disponat 
vel ordinet, non magis qm reges vel principes de 
spiritualibus, ne quis eorum falcem imittat in messem 
alienam. Et sicut papa ordinare potest in spirituali- 
bus quoad ordines et dignitates, ita potest rex in 
temporalib? de hereditatibus dandis vel heredibus 
constituendis secundum consuetudinem regni sui. 
Habet enim quodlibet regnum suas consuetudines et 
diversas, poterit enim una esse cosuetudo in regno 
Anglis, et alia in regno Francie quantum ad suc- 
cessiones. | Et notandum quód, si quis opponendo 
bastardiam mentionem non faciat de hac dictione 
(bastardus), amittet per judicium : ut si dicat, Frater, 
nihil juris habes in terra illa quia natus fuisti ante 
matrimonium, nulla facta mentione de bastardia: ut 
in itinere W. de Ralegh, in comitatu War, assisa 
inortis antecessoris, si Willhelnus de Munworth! pater 
Thome.  Opponi etiam poterit bastardia multis de 
causis instituta actione, aliquando in judicio, ali- 
quando ad querelam ejus qui dicit se esse verum 
haredem, & de quibus non oportet transmittere loque- 
lam ad curiam Christianitatis vel inquisitionem, ut si 
partus nascatur post mortem patris (qui dicitur post- 
humus)' per tantum tempus, quód non sit verisimile 
quód possit esse defuncti: filius, & hoc probato, talis 


! * Munewortb," MS. Rawl. C. ? ** postumus," MS. Rawl. C. 160. 
159. 
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the tenant, and he has thus answered obscurely, let him 
lose the thing which he.holds as if he were without a 
defence, because to answer not at a&ll and to answer ob- 
seurely are judged alike. 'To the pope and to the priest- 
hood, indeed, appertain the things which are spiritual, 
but to the king and to the realm those things which are 
temporal, aecording to the saying, the heaven to the 
to the Lord of heaven, but the earth he has given to 
the sons of man.  Ánd hence it does not pertain to the 
pope in any way to dispose of and to order temporal 
matters, no more than to kings to dispose of and to order - 
spiritual matters, lest either of them should put his 
reaping hook into another's harvest. And as the pope 
may order in spiritual matters as regards orders and 
dignities, so may the king in temporal matters as regards 
granting inheritances or constituting heirs according to 
the eustom of his kingdom. For every kingdom has 
its own customs and different ones, for there may be 
one custom in the kingdom of England and another in 
the kingdom of France as regards successions. And it 
is to be noted that, if a person in objecting bastardy does 
not make mention of this very phrase (bastard), he shall 
lose by the judgment, as if he should say, * Brother, 
* thou hast nothing in that land, because thou wast 
- * born before matrimony," no mention being made of 
bastardy, as in the iter of William de Ralegh in the 
county of Warwick, an assise of mortdancester, if William 
de Munworth the father of Thomas.  Bastardy may also 
be obiected for inany causes after an action has been 
instituted, sometimes in court, sometimes at the com- 
plaint of him who says that he is the true heir, and 
concerning which it is not requisite to send the trial of 
an inquest to the court of Christianity, as if an offspring 
be born after the death of the father (who is termed a 
posthumous child) after such an interval of time, that 
it is not probable that he is the child of the deceased 
person, and upon this having been proved, such a person 


f. 418. 
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diei poterit bastardus. Item dici poterit bastardus & 


ilegitimus et partus alienus falsó suppositus & nu- 
tritus ad exhsredationem veri heredis, ubi inulher 
fecerit se pregnantem, cüm non sit. Item si inqui- 
ratur p quantum tempus natus fuerit post humatione 
patris, cujus filius esse debuit, ità quod non possit 
esse verisimile quód sit filius talis. Idem dici poterit 
bastardus partus suppositus mortuo vero hzrede sub 
custodia, ut supra de qualitate & differentia hreredis 


.de ptu supposito. Item dici poterit bastardus ab alio 


quàm à patre pgenitus, ubi non sit verisimile aliqua 
ratione q possit esse hszres mariti,ut si pater abfuerit 
p longum tepus iu Terra Sancta, quod veritas vincere 
possit psumptionem. Sed aliud erit, si vir in pairia 
vel extra patriam prope quod accessum habere possit 
ad uxorem occulte, eb. maximé si maritus eum dead- 
vocaverit omnino, nisi psumptio faciat cotra ipsum 
quod partus possit esse hseres, ut supra, et ibi de hac 
materia, ubi perpendi poterit quis sit legitimus & quis 
bastardus. Et sciendum q liberorum quidam possunt 
esse legitimi et quidam  bastardi, et aliquando omnes 
legitimi et aliquando omnes bastardi, vel unus ex 
pluribus legitimus, et alii omnes bastardi, et à con- 
irarió, ut supra perpendi poterit de qualitate hzere- 
dum. Ttem notandum, q càüm quis partum suppositum . 
semel advocaverit, non poterit illum ulterius read- 
vocare! si hoc pbari poterit, et erit talis filius et 
heredes? de quocunque antecessore tenuerit. Et cüm 
capitales domini vel quidam illorum hereditatem tali 
restituerint et quidam restituere contradixerint, oppo- 
sita bastardia non valet contradictio, nec erit in hoc 


1 * deadvocare," MS. Rawl, C. 160. | ? * hores," MS. id. 
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may be called a bastard. Likewise he may be called a 
bastard and illegitimate and a strange offspring falsely 
set up and nursed to disinherit the true heir, where the 
woman has made herself out to be pregnant when she 
was not so. Likewise if an inquest be made as to how 
long he was born after the burial of the father whose 
son he is represented to be, so that it is not probable 
that he is the son of such à person. Likewise he may 
be called a bastard who is a supposititious offspring, the 
true heir having died under guardianship, as above con- 
cerning the quality and the difference of an heir from a 
supposititious offspring. Likewise he may be called a 
bastard who has been begotten by another person than 
the asserted father, where it is not likely upon any 
grounds that he can be the heir of the husband, as 
where the latter has been absent for à long time in 
the Holy Land, so that the truth may overcome the 
presumption [of law]. But it will be otherwise, if the 
husband has been within the country or out of the 
country but so near that he could have had access 
to his wife secretly, and especially if the husband 
has disavowed him altogether, unless the presumption 
makes against him that the offspring may be the heir, 
as above, and there concerning this matter, where 
ib may be considered who is legitimate and who is 
& bastard. And it is to be known that of children 
some may be legitimate and some bastards, and some- 
times all legitimate, and sometimes all bastards, or one 
out of several legitimate, and the others all bastards, 
and contrariwise, as may be above considered concerning 
the quality of heirs. Likewise it is be noted, that when 
once à person has avowed a supposititious offspring he 
cannot further disavow him, if this can be proved, and 
such à son will be the heir from whatever ancestor he 
may hold. And when the chief lords or some of them 
have restored the inheritance to such à person and some 
of them have refused to restore, a refusal upon the ob- 
jection of bastardy does not avail,nor will an inquest 


f. 418. 
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casu inquisitio demandanda ad forum ecclesiasticum, 
vel mittenda ad curià Christianitatis: ut de itinere 
R. de Leinton! de quodà Adamo de Aston, qui in tali 
casu voluit transmittere loquelà ad curiam OChristiani- 
tatis, q quidem revocatum fuit & correctu p M. de 


Pateshull. 
.9. |. Item videndum quis bastardiam opponere potest, et 
Quis possit jendum q ab eo. ad quem pertinet, sicut à vero 


opponere : 
bastar- — herede contra eum, qui se f2cit hseredem cüm non 


m sib, sive petens sit qui opponit sive tenens. Item ille 
qui loco heredis est, sicut dominus capitalis, cüm in 
seysina fuerit hszreditatis sicut de eschaeta sua propter 
defectum heredum tenentis sui, cüm non sit alius 
nisi ille qui petit, et sit bastardus. Si auté plures 
sunt qui se faciant hsredes, tunc non ptinebit ad 
dim capitalem  bastardiam objicere, quia quamvis 
competat contra hseredem, tamen non ptinet ad domi- 
num capitalem ut illam opponat. Et quód ad capi- 
talem dominum non ptineat, pbari poterit de terii 
Paschz anno regis Henr duodecimo in com Berk. de 
Roberto Hachard, ubi terra esse debuit eschaeta sua: 
ut de itinere Martini de Pateshull in coii Eborü anno 
regis Heni decimo, assisa mortis antecessoris si Ha- 
dulphus de Bully, sed cüm capitalis dominus bastar- 
dum semel cognoverit ad h:erede, vel si reddiderit ei 
aliquam ptem hereditatis ut legitimo, si postmodum 
ei velit bastardiam objicere, non audietur ut illam 
opponat: ut de term S. Hilarii anno regis Henrici 
deeimoquarto in coiü Midd, de abbate S. Albani & 
Wilto filio Radulphi. Sed copetit vero hwredi contra 
fratre et aliü, qui se facit hseredem, cüm sit bastardus, 
sive unus eorü sit heres sive plures legitimi, vel 
unus vel plures bastardi qui se faciunt heredes, sive 


1 *R. de Lexinton," MS. Rawl. C. 160 and 159. 
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in this case have to be remitted to the ecclesiastical 
forum, or to be sent to the court of Christianity, as in 
the iter of R. de Lexinton concerning a.certain Adam 
de Aston, who in such a case wanted to transmit the 
trial to the court of Christianity, which was revoked 
and corrected by Martin de Pateshull. 


Likewise it to be seen who can object bastardy, and 
ib isto be known that it may be objected by him to 
whom it appertains, as by & true heir against him, who 
holds himself out to be the heir when he 1s not, whether 
it be the claimant who objects or the tenant. Likewise 
he who is in the place of the heir, as à chief lord, when 
he is in seysine of the inheritance as of his own escheat 
on account of the default of heirs of his tenant, when 
there is no other heir than the claimant, and he is a 
bastard. But if there are several who set themselves 
up as beirs, then it will not appertain to the chief lord 
to object bastardy, because although it is feasible against 
an heir, nevertheless it does not appertain to the chief 
lord to make such an objection. And that it does not 
appertain to a chief lord, may be proved from Baster 
term in the twelth year of king Henry in the county of 
Berks, concerning Robert Hachard, where the land ought 
to have been his escheat, as in the iter of Martin de 
Pateshull in the county of York, in the tenth year of 
king Henry, an assise of mortdancester if Ralph de 
Bully, but when a chief lord has once acknowledged a 
bastard as heir, or if he has restored to him any part 
of the inheritance as to the lawful heir, if he wishes 
afterwards to object to him bastardy, he shall not be 
heard to object it, as in Saint Hilary term in the 
fourteenth year of king Henry in the county of Middle- 
sex, concerning the abbot of St. Albans and William 
Fitz-Ralph. But itis allowable to the heir against his 
brother, and any other who sets himself up as the heir, 
when he is a bastard, whether one of them be heir or 
there be several legitimate, or one or several bastards 
who set themselves up as heirs, whether they be tenants 


3. 
Who.can 
object 
bastardy. 


f. 418 b. 
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tenentes sint sive petentes. Et si uteri bastardus 
fuerit tà petes qm tenes, et petes bastardià objecerit 
tenenti, si tenes replicado dixerit petéte esse bastardü, 
oportet petete se docere legitimu, alioquin nihil capiat, 
eu melior sit in hoc casu conditio possidentis, & tune 
capitalis di? petat, & ptinet ad ipsum exceptio. 


Ite contra dm copetat, & sciendü q contra dmlibet 
tam masceulü gm foeminà, tà cotra minore qm majore, 
du tame, si infra setate sit minor cui opponitur, no 
pceedat inquisitio de bastardia ante state, dü tamen 
minor tenens fuerit, quia no magus tenetur respondere 
ad exceptione de bastardia ante state, qm ad assisam, 
eum exceptio bastardie tà in causa possessionis qm 
pprietatis tminet negotiu, ut de itinere M. de P. in 
cofü Kane. ad festü S. M. ai| regis Herici undecimo 
incipiente duodecimo, assisa mortis antecessoris si 
Wilhelii de  Herst, ubi assisa venit super custode, 
qui dixit q nihil habuit nisi nomine custodie cum 
quoda qui fuit infra state, & de quo responsü fuit q 
bastardus erat. Si aute à majore contra minore 
petente, pcedat assisa, ut in eodem itinere, assisa 
mortis antecessoris si Henr  Paufurere! quibus à 
petentibus objecta fuit bastardia, & de quibus dixe- 
runt juratores q bastardi fuerunt, quia nati ante 
matrimoniü, et processit assisa mortis antecessoris in 
curia regis. 


Ite non copetit exceptio bastardie nec locum habet 
inter conjunctas psonas, sed inter extraneas, in causa 
possessionis, nec in placito de cosanguinitate, no magis 
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or elaimants. And if both be bastards, the claimant as 

well as the tenant, ànd the claimant has objected to the 

tenant bastardy, if the tenant in replying has said that 

the claimant is a bastard, 1t is requisite that the claimant 

should show that he is legitimate, otherwise he will take 
nothing, since the tondition of him in possession is in 

this case the stronger, and then let the chief lord claim, f. 418 b. 
and the exception appertains to him. 


Likewise against whom itis available, and itis to be — 4. 
known thatit isavailable against any person male as Afin*t. 
well as female, minor as well as of full age, provided that, available. 
if he be à minor against whom the objection is raised, 
the inquest concerning bastardy shall not proceed before 
he is of full age, provided however the minor is a tenant, 
because he is no more bound to answer to an exception 
of bastardy before his full age, than to an assise, since an 
exception of bastardy as well in a cause of possession 
as of property terminates the affair, as in an iter of 
Martin de Pateshull in the county of Kent at the festival 
of Saint Mary in the eleventh and twelfth year of king 
Henry, an assise of mortdancester, if William de Herst, 
where the assise was brought against the guardian, who 
said that he held nothing except in his character of 
guardian with a certain person who was under age, and 
coneerning whom it had been answered that he was & 
bastard. But if the exception be made by a person of 
full age against à minor claimant, let the assise proceed 
as in the same iter, an assise of mortdancester if Henry 
Paufurere, to whom  bastardy was objected by the 
claimants, and concerning whom the jurors said that they 
were bastards, because born before matrimony, and the 
assise of mortdancester proceeded in the court of the king. 


Likewise an exception of bastardy is not allowable nor 5. 
has it & place between persons who are relatives, but riae 
between strangers in blood, in a cause of possession, nor sons. 


in & plea of cosinage, no more than in an assise of 
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qm in assisa mortis antecessoris, quia ubi eade ratio ibi 
erii & idem jus, inter tales psonas agitur de ipso jure, 
& non de aliqua possessione, si fuerit hereditas de-. 

* 


Scendens à comuni stipite, quia si inter eos teneretur 
hujusmodi exceptio, sic terminari posset pprietas ipsa 


" in placito possessionis: licet objici. posset q. bastardus 


Cum ob- 
jecta fuerit 
' eum causa, 
oportet 
quod 
sequatur 
probatio. 


sib tanquà extraneus quantü ad verü h:rede. Sed 
tamen inter eos non pcedat ista exceptio, non magis 
qm assisa, quia adhuc in pendenti est utrum ille cui 
objieitur bastardia se pbare posset legitimii vel non. 


Cüm auté sic objecta fuerit bastardia adjecta causa, 
non valet exceptio nisi pbetur q tenens dieat peten- 
tem esse bastardum, et idem petens replicando dieat 
se esse legitimum vel e contrarió. Videndum ad qm 
ilorum ptineat pbatio bastardie vel legitimationis, & 
videtur q ad ipsum ptinebit in omni casu qui est 
extra seysinà, cüm ille qui est in seysina no habeat 
necesse pbare nec exceptione si ipse exceperit de 
bastardia, nei replicationé de legitimitate si bastardia 
objecta fuerit cotra ipsum, ppter comodum  posses- 
sionis: quia cüm tenens objecerit exceptione bastardise 
cotra petente, petens arctatur ad pbhatione legitimi- 
tatis, tenens ad pbationem bastardie peedat &! ex- 
cipiendo, oportebit petente docere legitimü esse repli- 
cando, alioquin cadit à causa, & tenenti remanebit 
possessio. Si aute e contrarió à petenti teneti op- 
ponatur bastardia, & q nihil juris habeat in ira qm 
tenot, quia bastardus: responderi poterit à tenente q 
ipse est in seysina, sicut hseres legitimus, unde opor- 


1 «€et," omitted, MSS. Rawl. C. 160 and 159. 
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. mortdancester, because where there is the same reason 
there will be the same right, between such persons pro- 

, Ceedings are concerning the right itself and not concern- 
ing a certain possession, if ii be an inheritance descending 
from & common stock, because if an exception of this 
kind would hold good between them, the property 
itself might so be determined in a plea of possession; 
although it may be objected that a bastard is as i6 were 
a stranger as regards the true heir. But nevertheless 
that exception should not proceed between them any 
more than an assise, because it is still pending, whether 
he against whom bastardy is exoepteo can prove himself 
to be legitimate or not. 


But when bastardy has been thus objected with the — 6. 

addition of a cause, an exception does not ayail, un- y. ded 
- less it be proved that the tenant says that the claimant objected 
1s & bastard, and the said claimant in his replication MAE is 
Says that he is legitimate or the converse. It is io incumbent 
be seen to which of them the proof of bastardy or os AbAD 
of legitimacy appertains, and it seems that in all cases follow. 

ib appertaius to him who is out of seysine, since he 

who is in seysine has no necessity to prove neither 

the exception if he has raised an exception of bastardy, 

nor his replication of legitimacy if bastardy has been 
objected against him, on aecount of the advantage of 
possession : because when the tenant has raised an objec- 

tion of bastardy against the claimant, the claimant is. 
confined to the proof of his legitimacy, whilst the 

tenant may proceed to the proof of bastardy by ex- 
eepting, and it will be incumbent that the claimant 

should show himself to be legitimate in his replication, 
otherwise he is cast in his cause, and the possession will 

remain to the tenant. But if on the contrary bastardy is 
objeeted by the claimant against the tenant, and that 

he has no right in the land which he holds, because he 

is & bastard, it may be answered by the tenant that he 

is in seysine, as the legitimate heir, whereupon it will be 

R 2657. U 
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tebit petente replicare q bastardus, & sie replieando 
pbare bastardiam, & sic oportet petentem sequi, quia 
tenens nunquam sequeretur, & sic in utroqué casu in- 
ecumbit pbatio replicationis ipsi petenti, vel q pbet se 
legitimum sieut in primo casu, vel quód tenentem 
probet bastardum sicut in secundo casu. 


Cüm igitur in suo casu aliquando transmitteda sit 
loquela ad curià Christianitat in casu licito, modo 
eosueto & debito, quia cognitio bastardie et inquisitio 
fieri debeat in curia Christianitatis: tunc fiat bie 
ordinario loci sub hae forma. Ex pte regis, infra 
regnu si ordinarius fuerit sub potestate regis. Si 
autem extra regnum fuerit ordinarius qui cognoscere 
debuit & non sub potestate regis, & non teneatur 
obedire nisi velit, nec inquirere possit nisi fuerit ei 
demandatu, cadere poterit actio petentis ppter defectum 
pbationis. Et notandu q, antegm loquela & inquisitio 
bastardie  transmittatur ad curiam Christianitatis, 
oportebit q visus fiat de tra d petitur quia cüm p 
inquisitionem sic factam tota causa decidatur, et nihil 
Supersit post inquisitionem nisi judieiü reddendü in 
euria düi regis, pposteré ageretur si tunc primó visus 
peteretur. Et ideo necesse est q prius fiat visus, ut 
justie. de re certa certum dare possit judiciuü. Et cüm 
remissa fuerit inquisitio ad ordinariu diio regi! non 
erit ulterius aliqua exceptio opponenda, p qua minus 
pcedat judicium. 


5A———————————— ÉD cud 
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necessary for the claimant to reply that he is à bastard, 
and so in his replication to prove the bastardy, and so 
it is requisite that the claimant should follow it up, 
because the tenant should never follow it up ; and so in 
either ease the proof of the replication rests with the 
claimant either that he should prove himself to be legiti- 
mate as in the first case, or that he should prove the 
tenant to be a bastard. as in the second case. 


When therefore in his case the trial is sometimes to — 7. 
be transmitted to the court of Christianity in an allow- That an , 
able case, in the usual and due manner, because the bedtardy i is 
cognisance of basterdy and the inquest ought to be sente the 
made in the court of Christianity, then let à writ go to Christi- 
the ordinary of the place in this form. On the part of 77 anity bya 
the king, if the ordinary be within the kingdom under ". f 419. 
the power of the king. But if the ordinary who ought 
to hold cognisance be outside the kingdom and not 
under the power of the king, and is not bound to obey 
unless he is willing, nor can he inquire unless it be com- 
mitted to him, the action of the claimant may abate on 
account of the default of proof. And itis to be noted 
that, before the trial and inquest of bastardy is trans- 
mitted to the court of Chrisüanity, it will be requisite 
that à view should be had of the land which is claimed, 
because since by an inquest so held the whole cause is 
decided, and nothing remains after the inquest but to 
pronounce judgment in the court of the lord the king, it 
would be a preposterous transaction if then for the first 
time & view was claimed. And accordingly it is neces- 
sary that a view should be first had, that the justiciary 
may give & certain judgment concerning a certain matter. 

And when the inquest shall have been remitted by the 
ordinary! to the lord the king, no other exception will be 
allowed to be made, wherefore the proceedings should 
not be had to judgment. 


' The reading in the Rawlinson MS. is required by the context. 
U 2 
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8. Rex venerabili in Christo patri A. eadem gratia 
deiria Londoü episcopo salute! Seiatis q cüm A. in curia 
Glanville, Dostra coram nobis, vel coram justie. niis peteret 
vii.c.14. versus B. tant& tram cum ptinentiis in tali villa, idem 

B. venit in eadem curia coram &c. et objecit eidem 
A. quod nullum jus.habuit in terra illa, eo quod 
bastardus est, quia natus antequam talis pater ipsius 
A. desponsavit matrem ipsius À. Et ideo vobis man- 
damus, quod convocatis coram vobis convocandis, rei 
veritatem inde diligenter inquiratis, videlicet, utrum 
predietus A. natus fuit antequam prwdictus talis de- 
sponsavit talem matrem ipsius À. vel post. Et inquisi- 
tionem gm inde feceris scire facias nobis vel justiciariis 
nfis talibus per literas vestras patentes. Teste &c. 
Et cüm in voluntate regis sit trásmittendi hujusmodi 
inquisitionem ad curiam Christianitatis vel non, no 
dicatur in brevi, & quoniam hujusmodi inquisitio 
ptinet ad forum  ecclesiasticü, sicut in aliis causis 
sequentibus ubi ptinet ad forum  ecclesiasticum,? et 
non ad forum seculare, et in hoc casu cüm à tenente 
proponatur exceplio bastardise versus petentem, oporte- 
bit quód petens sequatur et probet se legitimü repli- 
cando cotra exceptionem bastardis. | 


9. Henricus Dei gratia &c. venerabili &c. vel tali offi- 
cid fé ciali salute. Sciatis q cüm A. de N. in curia nostra 
eui opponi- coram &c. peteret versus B. et C. uxorem ejus, tantam 
fiere: terram eum pertinentiis in tali villa, p assisam mortis 
betseesse antecessoris inde ibi inter eos sumonitam & captam 
legitimum, . . ! ! 

& prsdicta C. diceret se esse propinquiorem hzredem 
D. de cujus morte À. tulit assisam illam, idem A. 
objecit eidem C. quód nullum jus habere potuit in 


terra illa eo quód bastarda est, quia nata fuit ante- 


LI 


l«]ITenricus Dei gratia rex | '* bus ubi pertinet ad forum ec- 
* venerabili in Christo patri A. | **clesiasticum," omitted, MS. Rawl. 
* eadem gratia," MS. Rawl. C.160. | C. 160. 

? «sieut in aliis causis sequenti- 
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The king to the venerable father in Christ A, by the — 8. 
same grace bishop of London, greeting. Know ye tha& rm, 


'Wwhen À. in our court before us, or before our justiciaries, 


claimed against B. so much land with its appurtenances 
in such a vill, the said B. came into our court before &o. 


. and objeeted to the said À. that he had no right in that 


land, inasmuch as he is à bastard, because he was born 
before so-a&nd-so the father of said À. espoused the mo- 
ther of the said A.  Ànd accordingly we command you 
that, having convoked those persons who ought to be 
convoked, you should inquire diligently into the truth 
thereof, to wit, whether the aforesaid À. was born before 
so-and-so aforesaid espoused the said mother of A. or 
afterwards. And make known to us or to our justi- 
ciaries by your letters patent the inquest which you 
shalt have made thereon. Witness &c. nd since it is 
at the pleasure of the king. to transmit an inquest of 
this kind to the court of Christianity or not, let it not 
be said in the writ, ^and since an inquest of this kind 
* gppertains to the ecclesiastical forwm," as in the other 
following cases where it does appertain to the ecclesias- 
tical forum, and not to the secular forum ; and in this 
case when an exception of bastardy is propounded by 
the tenant against the claimant, it will be requisite that 
the claimant follow it up and prove that he is legitimate 
by & replication against the exception of bastardy. 


Henry by the grace of God &c. to the venerable &c, 2 29 
or to such an official, greeting. Know ye that when A. site that he, 
de N. in our court, before &c., claimed against B. and his i? bis " 
wife C. so much land with its appurtenances in such & objected, 
vill, by an assise of mortdancester summoned thereon at rove lids 
that place and held between them, and the aforesaid C. self to be 
said that sho was a nearer heir to D., concerning whose legitimate. 
death A. brought that assise, the said À. objected to the 
said C. that she could have no right in that land inas- 


much as she was & bastard, because she was born before 


f. 419 b. 


10. 
Dreve, 
quod op-. 
ponitur el 
bastardia, 
qui est in 
Seysina. 
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quàm pater suus desposavit matrem suam, et ideo 


. vobis mandamus &c. ut supra, & in hoc casu quia 


petens opponit exceptionem bastardiee versus C. qus 
tenet replicando contra eam, qus dieit se esse legiti- 
mam & heredem & in soysina esse excipiendo, oporte- 
bit petentem probare bastardiam replicando illam esse . 
bastardam. Et q dietum est supra de bastardia ojus 
qui natus est ante sponsalia, idem dici poterit de eo 
qui natus est post mortem antecessoris sui per tantum 
tempus, quód mon possit esse verisimile quód possit 
esse filius & hseres. ltem aliud breve consimile de 
eodem eontra tenentem masculum vel foeminam qui 
natus est de illegitimo matrimonio, sicut de adultera, 
seilicet ubi quis duas habuerit uxores, unam videlicet 
de juro et alià de facto, et ille partus qui de legitimo 
fuerit in seysinà:! & hujusmodi cognitio ad forum 
pertinet ecclesiasticum et non ad forum seculare. 


Rex tali episcopo salute. Sciatis q càm A. peteret 
versus B. tantam terram cum  ptinentiis in tali villa 
ut jus suum, et ide B. veniret.in eado curia, et. diceret 
q fuit in seysina de eadem ira sicut de illa, q ei 
hsreditari& descendit de quodam C. patre suo, cujus 
heres ipse est ut dieit, idem A. objecit eidem B. in 
eadem curia ni& q nihil juris potuit habere in terra 
ila petita quia bastardus est, & natus de adultera, 
asserens se esse filium legitimum ipsius C. & heredem, 


.& quoniam hujusmodi cognitio ad forum pertinet 


ecclesiasticum, vobis mandamus quód convocatis con- 
vocandis &c. (ut supra) Est etiam alia exceptio 
bastardie, d ad curiam Christianitatis transmittenda 
est, et non terminanda in curia regia, sive pponatur 
à petente teneti, vel à tenente petenti, adjecta tali 


— 1 *et ille qui partus de legitimo fuerit in seysina," MS. Rawl. C. 160. 
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her father had espoused her mother, and therefore we 
command you &c. as above, and in this ease because the 
claimant objects an exception of bastardy against C. 
who holds the land, in his replication to her, who says 
that she is legitimate and the heir and by excepting that 
she is in seysine, it will be requisite that the claimant 
prove bastardy by replying that she is a bastard. And 
what is said above concerning the bastardy of him who has 
been born before espousals, the same may be said of him 
who has,been born after the death of his predecessor at 
such an interval of time, that it cannot be likely that he 
can be his son and heir. Likewise another similar writ 
on the same subject against à male or female tenant who f. 419 b. 
is born of an illegitimate marriage, as of an adulteress 
to wit, where a person has had two wives, one forsooth 
of right, the other in fact, and the offspring of the legi- 
timate marriage is in seysine, and the cognisance of such 
a case appertains to the ecclesiastical forwm, and not to 
the secular forwm. - 


The king to such a bishop greeting. Kho ye that 10. 
when À. claimed against B. so much land with its ap- S MU. 
purtenances in such a vill as his right, and the said B. tardy to 
came into the said court and said that he was in seysine ; is rbd 
of the said land, as of land which descended to him by sine. 
inheritance from & certain C. his father, whose heir he 
is as he says. The said A. objected to the said B. in our 
said court that he could have no right in the land claimed, 
because he is à bastard and born of an adulteress, asserting 
himself to be the legitimate son and the heir of the said 
C.; and since the cognisance of this matter uppertains to 
the ecclesiastical forwm, we command you that having 
convoked the persons who ought to be convoked &c. as 
above. There is another exception of bastardy, which is 
to be transmitted to the court of Christianity, and is not 
to be determined in the king's court, whether it be pro- 
pounded by a claimant to a tenant or by a tenant toa 
claimant, with this cause added, that so-and-so the father 
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causa, q pater talis nunquam desponsavit matré talis 
petentis, vel tenentis, et tunc fiat tale bio. 


11. Rex tali episcopo salute. Sciatis q cü À. in curia 
Quod pater .. 
nunquam à Coram &c. peteret versus D. tantam terram cum 
despon-  ptinentiis in tali villa ut jus suum, ide B. venit in 
savit " . .s -— (pojl 
matrem,  €aàde curia et dixit q pdictus A. nihil juris clamare 
| poterit in terra illa, quia bastardus est eo q C. pater 
suus, cujus haeredem se facit, nunquam desponsavit 
matrem suam. Et quoniam hujusmodi cognitio de tali 
bastardia objecta ad forum pertinet ecclesiasticum, 
vobis mandamus q convocatis convocandis coram vobis 
&c. ub supra. ltem si quis crediderit alium esse bas- 
tardum, quia natus fuit tempore interdicti, adhibita 
solennitate qus» tunc potuit adhiberi, sive solennitas 
fuerit adhibita in facie ecclesie, sive non, talis cogni- 
tio transmittenda est ad forum ecclesiasticum p tale 
breve. 


19. Rex tali episcopo salute. Sciatis q càm À. in curia 
iir oda nfa &c. peteret versus B. tantü terre cum ptinentiis 
matiimo- in tali villa ut jus suü, ide B. venit in eadé | curia 
"UT — et objecit eidé A. q nihil juris inde clamare potuit, 

quia bastardus est, eo q natus fuit per tantum tempus 
ante matrimoniü coótractum solenniter in facie ecclesiz 
inter tale patrem ipsius À. & talem matre ipsius A,, 
responsum fuit à pdicto A. q legitimus est, et natus 
post matrimonium contractü inter patrem et matrem 
suam tempore interdicti, adhibita omni solénitate quse 
tunc potuit adhiberi Et quonià hujusmodi cause 
cognitio ut supra. - 
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never espoused the mother of so-and-so the claimant, or 
of the tenant, and then let à writ of this kind issue. 


The king to bishop so-and-so greeting. Know yethab 11. 

when À.in our court &c. claimed against B. so much [hat the 
land with its appurtenances in such a vill as his right, never es- 
the said B. came into the said court and objected to POWed the 
the said A. that he could claim no right therein, because 
he was a bastard, inasmuch as his father, whose heir he 
makes himself out to be, never espoused his miother. 
And since the cognisance of this matter when such 
bastardy has been objected belongs to the ecclesiastical 
. forwm, we command you that having convoked those 
who ought to be convoked before you &c. as above. 
Likewise if any one has believed another to be a bastard, 
because he was born in the time of the interdict, such a 
solemnity only as was then possible having been adopted, 
whether that solemnity was adopted in the face of the 
church or not, the cognisance of such & matter is to be 
transmitted to the ecclesiastical forwm, by a writ of this 
kind. 


The king to such a bishop greeting. Know ye that , 12. 
' when Á.in our court &c. claimed against B. so much land that ] bo 
with its appurtenances in such a vill as his right, the was born 
said B. came into the said court and objected to the said uim 
A. that he could claim no right therein, because he is a 
bastard, inasmuch as he was born so long a time before 
marriage was solemnly contracted in the face of the 

church between s0-and-so the father of the said A. and 
so-and«so the mother of the said A., it was answered by 

the aforesaid À. that he was legitimate and born after a 
marriage had been eontraeted between his father and 
mother in the time of the interdict, every solemnity that 

was then possible having been adopted. And since the 
cognisance of a eause of this kind belongs to the church 

&c. as above. 
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Cali Cüm autà loquela et hujusmodi inquisitio trans- 
quela missa fuerit ad curià Christianitatis, remanebit pla- 


riesige citum. in curia dii regis sine die, quousQ venerit 
euam ^ inquisitio ad curiam, postqm diseussum fuerit de bas- 
Christiani- to dio in curia Christianitatis. 
tatis, re- 
manebit 
placitum 
1n curia 
regris,donec . 
veniat 
inquisitio, . . .e . . . . — 
4. Offieia vero ordinarii erit, q cóovocatis ptib?, in earü 
vise Ppsentia si interesse voluerint, fiat diliges et suiaria 
" inquisitio secinndü formà& brevis, et si sposalia vel 
matrimoniü sint cótraeta, vel oninó nullu, vel si 
matrimoniü, tame illegitimu:  videdu igit erit de 
matrimonio de quo supradict est in tractatu, quis 
hzres sib legitimus, et ubi dicit q heres est legitimus 
dm juste nuptie demostrát, sive clàdestinu fuerit 
matrimoniü sive publicum, sive per verba de psenti 
f.420. give per verba de futuro, sive sub conditione con- 
tractü, dum tamen dissolvi no possit, nec in vita con- 
irahentiü fuerit dissolutum, cüm sposalia sive maíri- 
monium $si& conjunctio maris et foemine individuam 
vite retinens cosuetudinem. Et p hoc de facili ppendi 


poterit quis legitimus fuerit & quis bastardus. Cüm 


&uté judex ecclesiasticus inquisitione fecerit, no erit . 


&b eo appellandum ab aliquo, nec à petente nec à 
tenente: à petente no, quia tale jurisdictione et talem 


judice elegit; à tenente non, quia sie posset e&usam | 


in infinitü pir&here de judice in judice usd ad papà, 
et sic posset papa de laico feodo indirecte cognoscere. 
Ité notandü, q tantü operatur tenentis absentia qm 
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. But when the trial and the inquest of this kind has — 1s. 
been transmitted to the court of Christianity, the plea ben the 
Shall be stayed in the court of the lord the king without been sent 
à day, until the inquest has been remitted to the court, s 
after it has been determined respecting the bastardy in Christi- 


Aat: ity, th 
the court of Christianity. plea ehall 


be stayed 
in the 
court of 
utl d 
inquest is 
" remitted. 
.. Put the office of the ordinary will be, that after the 14. 
parties have been convened, there be carried on in their n 
presence, if they are willing to take part in it, a diligent oflico of 
and summary inquest aecording to the form of the writ, m 
and if espousals or marriage has been contracted, or 
none at all, or an illegitimate marriage, if any, it must 
be seen eoncerning ihe marriage, which has been the 
subject of diseussion in the treatise, who is the legiti- 
mate heir, and where it is said, he is the heir whom a 
legitimate marriage indicates, whether the marriage has , 
been elandestine or publie, whether by words de pra- 
senio, or by words de futwro, or whether contracted  f.420. 
under & condition, provided however it cannot be dis- 
solved, nor has been dissolved in the life of the contracting 
parties, since espousals or marriage is the union of the 
male and the female retaining an indivisible eustom of 
life. And through these means it may be easily ascer- 
tained who is legitimate and who is & bastard. But 
» when the ecclesiastical judge has made an inquest, no 
appeal from him is to be made by any one, neither by 
the claimant nor by the tenant: not by the claimant 
for he has elected such a jurisdiction and such a judge; 
not by the tenant, for he might so protract the cause to 
infinity from judge to judge up to the pope, and so the 
pope might indirectly hold cognisance of a lay fee. 
Likewise it is to be noted that the absence of the tenant 
works the same effect as his presence, but from a dele- 
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psentia, sed à delegato et ab officiali si dicatur errasse 
vel eollusionem fecisse potest appellari ad episcopü, 
vel aliü ordinariü, quia ordinarius errore taliü et sen- 
tentia poterit revocare vel corrigere, licet no possit 
ppriü, nisi eu diffieultate. Facta igitur inquisitione 
-secundu g fdictü est, cüm pars sequens venerit ad 
eurià cü inquisitione, statim sumoneatur loquela q 
remàásit sine die & sumoneatur tenes p hoc bie. 


: 15. Rex vic. salute. Summoneas p bonos sumonitores 
dudtonc: d tenente q sit coram justio. nris apud talé locü 
2d per auditurus reeordü & judiciü suü de loquela dq fuit in 
(m resum- Pàdà curia nia corü &c. inter Á. petenté et eunde B. 
moneatur (enente, de tanta íra cü ptinentiis in tali villa, quà 
loquela.  .,. à E , m 1 : N 
ide À. in. eadé curi& nfa clamat ut jus suü versus 
eunde B. et unde idem B. dixit q idé A. nullu jus 
habuit in terra illa eo q bastardus fuit, quia pater 
suus nungm desponsavit matrem suam, vel alia tali 
de eausa: & unde inquisitio bastardie transmissa fuit 
ad eurià Christianitatis, & habeas ibi sumonitores et 


hoc bfe. Teste &c. 


16. Ad primum vero diem sumonitionis bene poterunt 
Quol^i se essoniare tam petens qm tenens si voluerint, simul 
summopi- Vel vicissim, quousque habuerint essonium. Si autem 
brat  &d primum diem vel post essonium tenens defaltam 
esse esso- fecerib post resummonitionem, cüm summonitione pven- 
waums tus sit, statim testata summonitione capiatur terra in 

manum dii regis per defaliam per parvum cape, & 
tenens ille sumoneatur g sit ad alium diem auditurus 


inde judicium suum. Et ad quem diem sive venerit 
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gate or an official if he be said to have erred or to have 
' &eted collusively there may be an appeal to the bishop 
or other ordinary, because the ordinary upon the error 
of such persons may even revoke and correct their sen- 
tence, although he cannot his own, except with difficulty. 
And: inquest having been held according to what has 
been said above, when the party suing has come into the 
, court with the inquest, let the trial be summoned which 
has been stayed without a day, and let the tenant be 
summoned by this writ. 


The king to the viscount greeting. Summon by good 15. 
summoners B. the tenant that he present himself be- m 
fore our justiciaries at such a place in order to hear having 
the record and judgment in his case concerning the trial Pen. eel 
which was in our said court before &c., between A. the whereby a 


claimant and the said B. the tenant, concerning so much did 
land with its appurtenances in such a vill, which the mn nr 
said A. in our said court claims as his right against the - 

said B., and whereof the said B. alleged that the said A. 

had no right in the said land inasmuch as he was a bas- 

tard, because his father never espoused his mother, or 

for some other such cause, and whereupon an inquest of 
bastardy was transmitted to the court of Christianity, 

and have there the summoners and this writ. Witness 


&c. 


On the first day indeed of the summons the claimant :6. 
as well as the tenant may essoin themselves, if they die qe of 
wish, at the samo time or in turns, until they have had resummons 
an essoin. But if on the first day or after an essoin the bris 
tenant has made default after a resummons, when he he wishes. 
has been anticipated by & summons, forthwith upon the 
summons having been testified let the land be taken 
into the hands of the lord the king through the default 
by a little cape, and let the said tenant be summoned 
that he be present on another day to hear the judgment 


onhis case. And on which day whether he come or not, 
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17. 
Quis sit 
effectus 
legitima- 
tionis, cum 
probata 
: fuerit. 


f. 420 b. 


sive non, amittet seysinam suam per defaltam, sive 
inquisitio fecerit pro eo sive contra ipsum, nisi docere 
possit rationem sufficientem quare no venerit. Si 
autem summonitione preventus non fuerit, sed mali- 
tiosé ante resummonitioné pendente inquisitione có- 
tumaciter se transtulerit ad ptes transmarinas & extra 
regnü absentaverit, ita q sequi noluerit nec interesse 
inquisitioni cüm episeopus vel ordinarius justiciariis 
hoe mandaverit, nihilominüs faciaut justic. eu sumoneri 
ac si in regno esset, q sit auditurus recordü & judi- 
cium suü, ut supra. Et ita pcedant quousQ talis 
amiserit p defaltàm: ut de itinere M. de P. in coii 
Norff. de Henry de la Stoke. 


Effectus vero legitimationis pbato hie est, q cüm 
semel pbata fuerit & judicium p tali reddatur in curia 
regis, semper quoad omnes legitimus erit, nisi in. pba- 
tione intervenerit fraus, no erit itaj ad plures curias 
Christianitatis trasmitted?, objecta ab aliquo tali excep- 
tioe, quia si ad diversos mitteret episcopos, posset cuf 
regize cótraria vel diversa rescribere. Sed fraudulenter 
posset fieri inquisitio hoc modo, ut si quis plures tras 
vel amplas hsreditates peteret à diversis, peurare 
poterit petens p fraude q ab aliquo ipsorü ei oppone- 
retur bastardia, & ita pacisci cü eo, ne quid diceret 
in testes & cotra testificata, et sic fraudulenter pbare 
possit legitimatione, & sic obtinere versus omnes, q 
quide esset iniquum. tie esto q quis, cum legitima- 
tione suà pbaverit cor& quibuseunQ judicibus, anteqm 
ad curià venerit cum inquisitione moriatur, si talis 


RANGE AN 
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he shall lose his seysine through his default, whether the 
inquest has made for him or against him, unless he can 
show sufficient cause wherefore he has not come. But 
if he has not been anticipated by a summons, but mali- 
eiously before the resummons pending the inquest has 
contumaciously transferred himself to parts beyond the 
sea and has absented himself out of the kingdom, so that 
he has not been willing to sue or to be present in the 
inquest when the bishop or the ordinary has remitted it 
to the Justiciaries, nevertheless let the justiciaries cause 
him to be summoned as if he were in the kingdom, that 
he be present in order to hear the record and the judg- 
ment in his case, as above. And so let them proceed 
until the said person has lost his suit by bis default, as 
in the iter of Martin de Pateshull in the county of Nor- . 
folk concerning Henry de la Stoke. 


The effect indeed of legitimation having been proved 
is this, that, whenever it has been proved and judgment qme d 
is rendered for such an one in the courts of the king, he Mincemag 
will be always legitimate as regards all persons, unless it Ls been 
fraud has intervened in the proof, it will therefore not Proved. 
have to be transmitted to several courts of Christianity, 
if an exception to such person has been objected by any 
one, because if it were sent to divers bishops, they might 
remit to the court of the king contrary or divers reports. 
But an inquest might be made fraudulently in this f.420 v. 
manner, as if any one claimed several lands or ample 
inheritances from divers persons, the claimant might 
procure through fraud that bastardy should be objected 
to him by one of them, and he might bargain with him, 
that he should allege nothing against his witnesses nor 
against the matters testified, and so he might fraudu- 
lently prove his legitimacy, and so might succeed against 
all, which would be inequitable. Likewise let it be so 
that & person, when he has proved his legitimacy before 
certain .justiciaries, dies before he has come into court 
with the inquest, if such a person has had heirs begotten 
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hseredes habuerit de carne sua pcereatos, tales habendi 
sunt p legitimis, et aliis pferendi in successione, et ex 
tali inquisitione erit judicium reddendum p hsrede, q 
p antecessore redderetur si viveret, quia legitimitas 
antecessoris pbata, extenditur ad hszredes quoad omnia, 
videlicet successiones, ordines, et dignitates. Et notandü, 
q post mortem no valet talis exceptio pposita contra 
eum qui mortuus est, chm ad exceptionem talem re- 
Spondere non posset, inquiri tamen poterit p patriam 
utrum talis fuerit necne, secundum g inquiri poterit 
utrum quis libere tenuerit, vel in villenagio, licet de 
statu talis inquiri non potest post mortem, ut de term 
S. M. anno regis H. vi incipiente vii, 


CAP. XX. 


1. Competit etia exceptio pereptoria tenenti ex psona 
Exceptió  petetis, si petes furiosus fuerit vel no sans metis q 
Risa discernere nesciat, vel omninó nullà habeat discretione. 
petentis si "Tales eri non multü distát à brutis d ratione carent, 
fuerit non 
sanm men- nec valere debet q cü talibus agitur durüte furore, 
Peces possunt enim quida dilucidis gaudere intervallis, & 
sunt plures quidam — habent furorem ppetuü. Quod auté actum 
P"usr- fuerit cü talibus tépore quo dilucidis gaudent inter- 

vallis, ratü erit ac si cum aliis ageretur, sive furorem 
simulaverint sive non. Acquirere quidem non poterunt 
in ipso furore, vel càm non fuerint sans mentis aliqui, 
. quia consentire nó possüt, nec acquisita alienare vel 
dare, quia alienationi non magis consentire possunt 


quàm acquisitioni, sed seysinam retinent, quia animum 
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of his own body, such persons are to be taken to be legi- 
timate and are to be preferred to others in the sueces- 
sion, and from such an inquest judgment will have to be 
rendered for the heir, which would be rendered for his 
ancestor if he were living, because the legitimacy of the 
heir having been proved is extended to his heirs in all 
matters, to wit, successions, orders, and dignities. And 
it is to be noted, that such an exception if propounded 
against one who is dead does not avail after death, since 
he cannot make an answer to such an exception, an 
inques& however may be made through the country 
whether such an one was legitimate or not, according 
to what may be inquired whether & person has been 
a free tenant or has held in villenage, although an 
inquest eannot be held as to his status after his death, 
as in Michaelmas term in the sixth and seventh years 
of king Henry. 


CHAPTER XX. 


A peremptory exception is available to the tenant 1. 
against the person of the claimant, if the claimant should igit . 
be a madman or not of sane mind, so that he cannot tion 
discern, or has no discretion at all For such persons dud M" 
do not much differ from brutes who are without reason, of the 
nor ought that to avail which is transacted with such  gidiment, i£ 
persons during their madness, for some may enjoy lucid d i 
intervals, and some have perpetual madness. But what y; mind, that 
has been transacted with such persons at à time when isa mad- - 
they enjoy lucid intervals, shall be ratified as if it were (hers pde 
iransaeted with others, whether they have simulated didi 

ich are 
madness or not. 'They cannot acquire whilst they are peremp- 
in à state of madness, or when they are not of sane 'ery 
mind, because they cannot consent, nor alienate nor give 
their acquisitions, because they can no more consent to 
the alienation than to the acquisition, but they retain 
the seysine, because they cannot change the intention, 
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f. 421, 


2. 
Exceptio 
ex persona 
petentis, si 
fuerit sur. 
dus et 
mutus 
naturaliter. 
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mutare non possunt, quem acquirendo dum essent 
sanc mentis habuerint, et furor superveniens nihil 
adimit non magis quàm morbus incurabilis sicut lepra, 
secundum quod dicitur quód multa impediunt contra- 
hendo, quz» non dirimunt contractum, & ita sunt multa 
quze impediunt pmovendo, qu: non dejiciunt jam pro- 
motum. Et talibus de necessitate dandus est tutor 
vel curator. Sed quid dicendum erit de fatuo: Fatuus 
quidem acquirere poterit, non tamen in aliquo disere- 
tionem habet, & talibus similiter datur curator, nisi 
autem expresse renunciaverit, quia contra voluntatem 
expressam non Aaequirit, sicut contingit coram ipso 
rege & fratre & hzrede Herberti fihi Petri, qui publice 
renunciavib hereditati, & ita quód successit ei Regi- 
naldus frater minor. $i autem ita fatuus füerit, quód 
nihil sciat discernere inter teneméta nec inter jura, 
talis nungm acquirit, quia no cosentit. Sed discussio 
hujusmodi exceptionis discretioni judicis relinquatur. 


Competit aute tenenti exceptio pereptoria ex persona 
petentis ppter defectü naturse: ut si quis fuerit surdus 
& mutus naturaliter, s. q onino loqui nó possit nec 
audire, no tame si tardé audiat, vel loqui fuerit ali- 
quatulu ipeditus. Et talis cüm naturaliter surdus 
fuerit & mutus, acquirere non potest, quia no potest 
cosetire, quia verba stipulàtis audire no potest omninó, 
et cü-oninó audire non possit nec omnino loqui, volun- 
late & cosensu exprimere no potest, nec verbis nec 
signis. Naturaliter dico, hoc est à nativitate, sicut 
dicitur de c»co, qui cezeus fuit à nativitate, quia si 
hoc aliter alicui evenerit à casu, inquirendü erit qualis 
fuerit ante hujusmodi infortuniü, quia, si loqui potuit 
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which they had, when they were of sane mind, and super- 
venient madness does not take away anything any more 
than an incurable disease such as leprosy, according to 
the saying that many things are impediments to con- 
tracting which do not set aside a contract, and so there 
are many impediments to promotion, which do not cast 
down & person who has been promoted. And to such 
persons of necessity a tutor or à curator is to be assigned. 
But what shall we say of a silly person? . A silly person 
can acquire, he has not however discretion in some 
things, and to such persons a curator is assigned, unless 
however he has expressly renounced, because he does 
not acquire against his express will, as happened before 
the king and the brother and heir of Herbert Fitz Peter, 
who publiely renounced his inheritance, and so that 
Reginald his younger brother sueceeded to him. But if 
he be so silly, that he cannot discern any thing between  t.421. 
tenements nor between rights, such a person never 
acquires, because he does not consent. But the discus- 
sion of an exception of this kind should be left to the 
discretion of &he judge. 


An exception is also available to the tenant of 8 n 

' peremptory nature against the person of the claimant ios vena 
on account of a natural defect, as if & person should be the person 
deaf and dumb naturally, to wit, so that he cannot Slams: 
speak nor hear ai all not indeed if he hears slowly or if he be. 
has some slight impediment in speaking. And such a uh 
person when he is naturally deaf and dumb, cannot neturally. 
acquire because he cannot consent, for he cannot hear 

the words of a stipulator at all and when he cannot 

hear them at all, nor speak at all, he cannot express 

his willingness and consent, neither by words nor by 

signs. I say naturally, that is from birth, as is said of 

à blind person, who has been blind from his birth, 
because if this has happened to any one by an accident, 

ib wil have to be inquired of what manner he was 

before such a misfortune, because if he could from the 

| X 2 


93. 
Exceptio 
propter 
morbum 
incurabi- 
lem, sicut 
de leproso. 


4. 
Exceptio 
ex cogni- 
tione, ubi 
se cogno- 
vit ad 
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ab initio & audire & cósentire, p se & p pceuratore 
acquirit, & acquisita retinet, sed tamen de facili non 
transfert ad alium acquisita, sed cü surdus et mutus 
naturaliter acquirere non possit, p officiü judicis in- 
venienda sunt ei necessaria quoad vixerit p qualitate 
psonz & hsereditatis quantitate, si heres esse debuit, 
& si semel autoritate curatoris acquisierit, si fuerit 
inde ejectus, recuperabit p assisam sicut minor. 


Datur etiam exceptio tenenti ex psona petentis 
peremptoria, ppter morbu petentis incurabile & cor- 
poris deformitate, ut si petens leprosus fuerit & tam 
deformis q aspectus eum sustinere non possit, & ita 
q à comunione gentium sit separatus, talis quide 
placitare non potest, nec hereditate petere: ut de 
terià S. T. aü regis H. xi in com Hereford de Agnete 
qd fuit uxor Johannis de Westwikam petete dote ejus. 
Hujusmodi vero morbus repellit petentem ab agendo, 
sed hsreditatem jam habitam non adimit morbus 
superveniens, sed habend& 


Datur exceptio tenenti ex psona petentis peremptoria, 
p eofessione & cognitione petentis sive liber sit sive 
servus, ut si quis in euria dii regis semel cognoverit 
se esse villanü, licet liber sit, semper obstabit ei ex- 
ceptio villenagii, ut supra in pluribus locis: et simi 
liter de itinere M. de P. de loquela 4 fuerit super 
judicü in diversis eom aü regis H. iii. in coià Dors. de 
Hamelino filio Radulphi. 
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beginning speak &nd hear and consent, he acquires 
through himself and through an agent, and he retains 
his acquisitions, but he cannot easily transfer his acqui- 
sitions to another person: but since a person who is 
naturaly deaf and dumb cannot acquire, through the 
office of the judge necessaries are to be found for him 
aslong as he shall live in proportion to his personal 
quality and the quantity of the inheritance, if he ought 
to be an heir, and if he has once acquired by the autho- 
riby of & curator, if he shall have been ejected, he shall 
recover by an assise as a minor would. 


A peremptory exception is also available to the tenant ^ 3. 
against the person of the claimant on account of an in-jon on 


curable disease and & personal deformity of the claimant, un 
as if the claimant be a leper and so deformed that the curable 
sight of him is insupportable, and such that he has been disease as, 
separated from all communion with mankind, such à ^ ^ 
person indeed cannot plead nor claim an inheritance, as 

in Holy Trinity term in the eleventh year of king Henry 

in the county of Hereford, concerning Agnes, who was 

the wife of John de Westwikam, claiming her dower. 

This kind of disease indeed debars a person from bring- 

ing an action, but a supervening disease does not take 

away an inheritance already enjoyed, but only one to be 
enjoyed. 


A peremptory exception is also allowed to & tenant 4. 


against the person of the claimant, whether he be free or b nud 
à serf, as if any person in the court of the lord the king an acknow- 
has once acknowledged himself to be a villein, as above ER 
in many places, and in like manner in the iter of Martin person has 
de Pateshull in a trial, which took place upon a judgment pepe i 
in different counties in the third year of king Henry in himself 


the county of Dorset, concerning Hamelinus the son of d 
Radulphus. 
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5. Datur etià exceptio tenenti ex psona& petentis perép- 
rie toria, ex erimine & delicto petetis, de quo p judiciu 


mine con- fuit covict? vel utlagat?, vel si trà abjuraverit & | ! 

bMsity ae Postea p regé fuerit restitutus ad pace, & d eodem 

felonia vel modo competit tenenti ex psona antecessorü petentis, 

iud Sicut ex psona su& ppria, ita q hsereditas vel tene- 

sorum. X mentü petitü descendere no possit ad petente, ut si 
ipse petens felonià fecit, pater vel mater, frater vel 
Soror ,à quo velp qm jus descedere deberet ad petente, 
refert. tame qualiter quis fuerit utlagat?, & qualiter 
restitutus, utrü utlagatus fuerit p lege írz», vel cotra 
legem ire & p volütatem: et cotra istà exceptionem 
respodere poterib petes multis modis, q no est secüdü 
lege tr». lItéó q no in loco debito, sicut in com. Ite 
q no interrogat? de coii in com, sed in mercatis et 
in aliis publicis locis clamat?, vel utlagat?! p bte dii 
regis & p solà volütat dni regis, ordine juris nó obser- 
vato: ut de term S. M. an regis H. xv. in com Salop 
de Falcoü filio W. Et qualít & quado talis exceptio 

f 491b. valere debet videri poterit de placit corons de utla- 
gatione utlagatorü, & eorü inlagatione, & ad d resti- 
tuatur & ad d non. 


6. Copetit exceptio tenenti ex psona petentis peremp- 


Exceptio toria, ppter morte civile, ut si quis se religioni cotu- 
er mor- . -— . 
Lud civjp lerit, et postea ad seculü reversus agere velit & 


ec hereditate petere, non audietur. Cüm semel quis se 
se religioni Teligioni contulerit, renuneiat omnibus 4 seculi sunt, 


et habitum habita distinctione, utrü habitü pbationis susceperit, 


1 * clamatus utlagatus," MS. Rawl. C. 160. 
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À peremptory exception is also allowed to & tenant 5. 
against the person of the claimant, out of a crime and E 
offence of the claimant, concerning which he has been by or one of 
à judgment convicted or outlawed, or if he has abjured xod uad 
the land and has been afterwards restored by the king been con- 
io his peace, and it is allowable in the same manner to Miei 
the tenant against the person of the ancestors of the of felony. 
claimant justas against his own proper person, so that 
the inheritance or tenement claimed cannot descend to 
the claimant, as if the claimant himself has committed a 
felony, his father or mother, brother or sister, from whom 
or through whom the right ought to descend to the 
claimant; itis of importance however in what way a 
person has been outlawed, and in what way restored, 
and whether he.has been outlawed through the law of 
the land or against the law of the land and arbitrarily ; 
and against ' this exception the claimant may answer in 
many ways that it is not in accordance with the law of 
the land. Likewise that it was not in a due place as in 
& county. Likewise that he was not sought after 
from county to county, but was proclaimed in markets 
and other publie places, or was outlawed by & writ of 
the king and by the sole pleasure of the king, the order 
of law not having been observed, as in Michaelmas 
term in the fifteenth year of king Henry in the county - 
of Salop, concerning Fulk the son of W., and in what 
way and when an exception ought to avail may be seen 
amongst the pleas of the crown concerning the out- f.421b. 
lawry of outlaws and their inlawry, and to what things 
they are restored and to what things not. 


À. peremptory objection is available to a tenant against | 6. 


the person of a claimant, as if & person has. entered into Huren ] 
religion, and afterwards, having returned to the world, ipi 


a civi 
wishes to proceed and to claim an inheritance, he shall aeath, i a 


not be heard, When a person has once entered into person has 
religion he renounces every thing which is of the world, into reli- 


2, distinetion being observed whether he has adopted the fion nnd 


religionis 
susceperit, 


l. 
De excep- 
tionibus, 
qua com- 
petunt ex 
persona 
petentis et 
quie per- 
emptoria 
sunt, sicut 
de minori 
ectate. 
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vel habitü pfessionis, & cüm sic objecta fuerit hujus- 
modi talis exceptio, inquisitio curie Christianitatis 
demandabitur facienda, cü contra exceptione talem 
fuerit replicatü, et secundü illà inquisitione in foro 
seculari erit judicadü, sicut cotigit de W. Burdo de 
Deseburgh, qui uxore duxit quandàa, postqm effecta 
fuit monialis. Est etià mors civilis in servo in servi- 
tute sub potestate dii costituto. Hujusmodi vero 
servitus mortalitati coparatur, quia fuit aliquado in 
manu díüi vita et mors, sed modo no, ppter severi- 
tatem dominorü, sed in manu dii regis, sed càm tales 
potestatem dii sui effugerint, quasi resuscitati ad 
vitam aliquàtulum respirant, secundum &q superius 
ppendi poterit de exceptione servitutis. 


CAP. XXI. 


Dictum est in pximo superius de exceptionibus d 
copetüt teneti ex psona petentis, & 4 pereptorice sunt 
ppetue: nune auté dicendü est de exceptionib? d 
copetunt eidé ex psona ejusde, d dilatorie sunt & 
teporales. Et inprimis de illa j peteti opponitur, qui 
ante tepus agere no potest eo g est minor & infra 
state, maximé in causa pprietatis, nec etiam coveniri, 
qua objecta, si costiterib ipsü esse minore, differtur 
actio quousq major effect? fuerit, sed non cadit bie, 
sed resumoneatur loquela cü pvenerit ad setate, nisi 
forte talis sit actio ad qm infra state respondere 
teneatur. Et quonia diverse sunt states et diversi- 
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habit of probation or the habit of profession, and when opted the 
an exception of this kind has been objected, an inquest UNE 
will have to be committed to the court of Christianity 

to be held by it, when a replieation has been made 
against such an exception, and according to that, inquest 

ib willhave to be adjudged in the secular forwm, as 
happened concerning William Burdon of Deseburgh, who 
married for his wife & woman after she had become a 

nun. There islikewise civil death in the case of a serf 
established in servitude under the power of a lord. But 

this kind of servitude is compared to mortality, for once 

on a, time life and death were in the hand of the lord, 

but now not so, on account of the severity of the lords, 

but in the hand of the lord the king ; when such persons 
however have escaped from the power of their lord they 
breathe a little, as if they had been resuscitated to life, 
according to what may be ascertained above under the 
exception of servitude. 


CHAPTER XXI. 


We have spoken in the next chapter above concerning  l. 
i : . | EEG ? Of excep- 
exceptions, which are available to the tenant against the tions, 


person of the claimant and which are peremptory and "which are 
perpetual: now indeed we must speak of exceptions dicen 
which are available to the tenant against the person of beret 
the elaimant, which are dilatory and temporary. And eed 
in the first place of that which is objeeted to the wien ao 
laimant, wh t bri ton bef in tory, as 
claimant, who eannot bring an action before a certain tory, as 
time inasmuch as he is à minor and under age, especially Mode 
in à eause of property, nor can he be eonvened, which ' 
having been objected, if it has been established that he 

is & minor, the action is adjourned until he has attained 

his majority, but the writ does not abate, but let & 
resummons for the trial be issued when he has come 

of age, unless the action be of such & character that he 


is bound to make answer toit under age. And since 
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modeé judicádz secüdu diversitate actionü, psonaru & 
tenementorü, ideo de setatib? qualiter inter se differat 
videam?: sed de hac materia & differentia rsetatü 
dicitur in pte supra in tractatu de custodia minorü 
qui esse debent sub custodia et cur& dominorü & p 
quantum teépus. Sed quonia minor quandoq infra 
. minorem setate agere poterit & covenire majorem, & 
quadod eüm fuerit in seysina tenetur respondere infra 
minorem :etatem in quibusdà casibus tam minori qm 
majori, in quibusdà autem nec majori nec minori ante 
plenà statem, videndü inprimis i quib? casibus infra 
siatem agere Dossit & petere, & quse, & qua actione. 
f.4229. Et seiendi q in qualibet setate petere poterit seysinà 
pprià, si fuerit disseysitus, p assisam nove disseysinre, 
-quandocunj &  qualitereung fuerit disseysitus. Ite 
seysinà antecessorü cujuseüd p assisam mortis anteces- 
soris, sed cum ita recuperaverit, no respondebit inde 
ante plena state ad aliquod bte impetratu super pos- 
Sessione vel pprietate, sed liberü socagiü petere no 
poterit ante tépus de seysina antecessoris p be de 
recto, ante statem xiv. annorü, non magis qm feodü 
militare antegm effect? fuerit setatis xxi. anni, ho&. 
est anteqm ipleverit xxi annu et xxii. abtigerit. Et ^ 
eü sie p bie de recto seysinà pprià recuperaverit de 
socagio, inde non respondebit ante plenà setate, nec de 
feodo militari, nec minori nec majori Ite nec feodü i 
militare petere poterit ante tempus jpfinitü, sed tüc 
cüm recuperaverit p breve de recto & major effect? 
fuerit, respondebit inde cuilibet majori cüm fuerit im- Y 
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ages are divers and are to be judged in divers ways 
according to the diversity of the actions, the persons, 
and the tenements, therefore let us see concerning the 
ages in what manner they differ from one another: but 
concerning this matter and the difference of ages it has 
been partly discussed above in the treatise concerning 
the eustody of minors, who ought to be under the cus- 
tody and care of their lords, and for what length of 
time. But since à minor may sometimes bring an action 
whilst under age and may convene a person of full age; 
and sometimes when he is in seysine he is bound to 
answer whilst within minority in certain cases as well 
. io a minor as to & person of full age, but in certain 
cases neither to & person of full age nor to a minor 
before full age, we must see in the first place in what 
cases he may bring an action and make a claim, when 
under age, and what things, and by what action. And 
it is to be known that at any age he may claim his own 
seysine, if he has been disseysed, by an assise of novel 
disseysine, at whatever time and in whatever manner 
he may have been disseysed. Likewise the seysine of 
any of his ancestors by an assise of mortdancester, but 
when he has so recovered it, he shall not answer thereon 
before full age to any writ sued out concerning the 
property or the possession, but he cannot claim before 
a given time a free socage tenement from the seysine of 
an ancestor, by à writ of right, before the age of four- 
teen years, no more than & military fief before he is 
twenty-one years of age, that is before he has completed 
twenty-one years and has reached the twenty-second. 
And when he has thus by à writ of right recovered his 
own seysine of a socáge tenement, he shall not answer 


—-— 
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thereon before he is of full age, nor concerning a military . 


fief, neither to à minor nor to & person of full age. Like- 
wise he cannot claim & military fief before a definite 
time, but then when he has recovered it by & writ of 
right and has become of full age, he shall answer thereon 
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placitatus, minori tame non nisi in causa possessionis. 
Sed esto q ipse minor vel custos suus alienaverit, 
ritur an minor ante setate possit revocare factü 
ppriu vel custodis ? videtur q factü ppriü revocare no 
possit ante ztaté, quia cüm ad setaté pvenerit ratifi- 
care poterit donu suu & facere validü, q ab initio non 
valuit. Eodé modo nec factü custodis sui, cüm alie- 
natio illà non multü noceat minori ante state, & tüc 
recuperare suü habebit p breve de ingressu, nisi sit 
qui dieat q facta alienatione statim possit minor per 
assisam novza disseysinse infra setate sibi pvidere. Si 
aute plures sint minores non pticipes qui in causa 
possessionis petant unicam rem versus eundé majore, 
non possunt simul agere nec simul. recuperare, sed 
semper de ultima seysina erit judicandü, ut supra in 
tractatu de assisa mortis antecessoris plenius. 


Cu auté minor fuerit in seysina, videndum de quil? 
teneatur respondere infra statem, et de quibus non. 
Et, sciendü g respondere tenetur, non obstate :etate, 
majori in omni casu tam super pprietate qm super 
possessione, & minori in causa possessionis, si fuerit 
feoffatus in minori setate, et fere omnia habebit reme- 
dia in exceptionibus et essoniis tam de malo veniedi 
dm de malo, lecti, & in warranti vocatione, pterqm in 
hoc q attornatü facere non possit. Et si hoc, sequitur 
q essoniü de malo lecti habere non poterit, ut si 
languor ei fuerit adjudicatus & post languore venire 
non possit, responsalé pro eo mittere non poterit non 
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to any one of full age whenever he shall be impleaded, 
but to à minor not unless in a cause of possession. But 
let it be that à minor himself or his curator has alienated 
2 tenement, it is asked whether a minor can revoke the 
act of himself or of his guardian before he is of full age, 
it seems that, he cannot revoke his own act before he is 
of full age, because when he has attained his full age 
he ean ratify his gifi and make it valid which was not 
valid before. In the same manner he cannot revoke the 
act of his guardian, since that alienation does not much 
hurt the minor before he is of age, and then he may 
recover his own by a writ of entry, unless there be some 
one who says, that upon the alienation having been 
made the minor may forthwith provide for himself by 
an assise of novel disseysine whilst under age. But if 
there be several minors not coparceners, who in a cause 
of possession claim a single thing against the same 
major, they cannot bring an action simultaneously nor 
recover simultaneously, but judgment will always have 
to be made concerning the last seysine, as above in the 
treatise concerning an assise of mortdancester has been 
more fully stated. 


But when à minor is in seysine, it is to be seen con- | 2. 
cerning what things he is bound to answer whilst under vpedes 
age, and concerning what things not so. .Anditis tobethingsa — 
known that he is bound to answer, notwithstanding his ene tó 
age, to & major in every case as well upon property üg BDSweF 
upon possession, and to a minor in à cause of possession umor age, 
if he has been enfeoffed during his minority, and he and con- 
shall have almost every remedy in exceptions and in aut 
essoins as well for. sickness on the way as for sickness things not. 
in bed, and in the vouching of à warrantor, except that 
he cannot appoint an attorney. nd if he does this, it 
follows that he cannot have an essoin for bed-sickness, 
asiflanguor has been adjudged to him and after his 
languor he cannot come, he cannot send a person to 


answer for him any more than appoint an attorney. 
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Cf. fol. 45 
b. 


f. 422 b. 


magis qm facere attornatü. Respondebit etià in minori 
cate de facto suo & injuria sua ppria, tà in causa 
criminali qm civili, du tame civiliter agatur: ut si 
minor disseysinà fecerit, ad assisam nove disseysins 
respodebit. Respodebit etia non obstate minori setate 
mulieri dote peteti ppter favore dotis. Fallt tame 
in casu speciali, scilicet. ubi avus alicuj? minoris dotavit 
uxore suam & ipsa mortuo viro suo dotem non 
petiit p longum tempus, scilicet, x. xx. vel xxx. 
annos in viia hwredis viri sui, & mortuo herede 
ilo ante assignatione dotis, herede suo infra setate 
relicto, si mulier tic petere poterit ex causa dotis, 
talis heres non ita respodebit ei ante setate suam, 
sed obstabit ei exceptio minoris zetatis usi ad statem 
hzeredis, e£ eo q p tantü tépus tacuit, psumi poterit 
q inter ipsà & heredem antecessoris intervenit pactum 
de non petendo, vel quód remisit, & hujus. Item 
respondebit infra state aliquando si res tangat ipsum 
rege, quia infra state inquiri poterit, salvo jure 
minoris & salvo jure cujuslibet, utrum antecessor here- 
dis qui rem tenuit obiit inde seysitus ut de feodo vel 
non, sieut de Wilhelmo. Lungesper comite Sarum & 
Elena uxore ejus dj fuit infra state, & ubi facta fuit 
inquisitio de castro Sarü cora Simone de Pateshul & 
sociis ejus, utrü castrü illud cü cof ptineret ad rege 
scilice&/ vel ad pdietü Wilhelii ratione Elensz uxoris 
ejus, & ubi rex Henr postmodu retinuit p pdictam 
inquisitione. Ite respodebit minor ad finem factu no 
obstate setate, si implacitetur. Si autem alius fuerit 
implacitatus & p finem factum minorem vocaverit ad 
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He shall answer also during his minority concerning his 
own act and any injury committed by him as well in 
& criminal as in a civil cause, provided however the 
proceedings are of a civil nature, as if a minor has made 
a disseysime, he shall answer to an assise of novel dis- 
seysine. He shall answer also notwithstanding his 
minority to à woman claiming her dower on account 
of the favour shown to dower. It fails however in a 
special case, to wit, where the grandfather of a minor 
has endowed his wife, and she after the death of her 
husband has not claimed dower for a long time, to wit, 


ten, twenty, or thirty years in the lifetime of the heir 


of her husband, and upon the death of that heir before 
the assignment of dower, his heir having been left a 
minor, if the wife then can claim on account of dower, 
such an heir shall not answer to her before he is of age, 
but the exception of minority shall be an obstacle to her 
until the full age of the heir, and inasmuch as she has 


been silent so long, it may be presumed that between | 


herself and the heir of the ancestor there was an agree- 
ment not to claim, or that she released it and such 
like. Likewise he shall answer under age sometimes, 
if the matter touches the king, because an inquest may 
be made, saving the right of the minor and saving the 


right of everybody, whether the ancestor of the heir who 


held the property died seysed of it as of fee or not, as 
concerning William Lungesper in the county of Sarum 
and Elena his wife who was under age, and where an 
inquest was held concerning the castle of Sarum before 
Simon de Pateshull and his associates, whether that 
castle with the county belonged to the king forsooth, 
or to the aforesaid William by reason of Elena his wife, 
and where king Henry afterwards retained it through 
the aforesaid inquest. Likewise & minor shall answer 
to a fine made notwithstanding his age, if he be im- 
pleaded. But if another has been impleaded and 
through making a fine has called & minor to warrant, 


f. 422 b. 
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warrantü, in placito warrantize respondebit ppter finé 
factum, sed cüm  warrantizaverit petenti non respon- 
debit in principali placito ante setatem: ut pbatur de 
terii S. Michaelis anno regni regis Hent xv. incipiente 
xvi in com Essex de Alicia qus fuit uxor Luce 
Brokenhed. Ad idem facit in rotulo de term S. M. 
anno regis H. xvi. incipiente xvii. in com Suff, de 
Juliana, quz fuit uxor Alani de Giseham. Item infra 
talem respodebit petenti ad assisam mortis anteces- 
soris et ad alia brevia & ad alia placita, sive res cor- 
poralis sive jura petantur, de omni de quo antecessor 
minoris non obiit seysitus in dominico ut de feodo. 
lte si minor in minori ztate amiserit p assisam in 
placito possessionis, sicut p assisam mortis antecessoris, 
recuperabit major factus p breve de recto in placito 
pprietatis. Ite infra setate respondebit minor tam de 
facto alieno quàm pprio quoad restitutione, licet non 
quoad poenam, si pater vel alius antecessor suus (cujus 
hseres ipse fuerit) disseysinam fecerit, cüm immediate 
succedat in rem vitiosam, si contra ipsum agatur post 
morte antecessoris per breve de ingressu. Quia vice 
versa de nullo respondebit, de quo antecessor minoris 
in seysina obiit seysitus in dominico suo ut de feodo. 
Item infra :ztatem respondebit quandoq ex obligatione 
antecessorum facta in curia dii regis de consilio curis, 
ut si antecessor obligavit se ad respondendü alicui 
certo die vel haeredes suos, sive fuerit plens :etatis 
sive infra setate, si de eo humanitüs cotigerit, sicut 
de haeredibus Johannis de Monumew versus regem. 
Minor etia cüm placitatus fuerit ante state non respo- 
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he shall answer in the plea of warranty on account of 
a fine having been made, but when he has warranted 
to the claimant he shall not answer in the principal 
plea before he is of full age, as 1s proved in St. Michael's 
term in the fifteenth and sixteenth years of the reign 


of king Henry in the county of Essex, concerning Alice, - 


who was the wife of Luke Brokenhed. To the same 
effect is à case in the roll of St. Michael's term in the 
sixteenth and seventeenth years of king Henry in the 
county of Suffolk, concerning Juliana, who was the wife 
of Alan de Giseham. Likewise he shall answer whilst 
under age to a claimant in an assise of mortdancester 
and to other writs and to other pleas whether corporeal 
things or rights are claimed, concerning the whole of 
which the ancestor of the minor did not die seysed in 
domain as of fee. Likewise if a minor in his minority 
has lost through an assise in a plea of possession as 
through an assise of mortdancester, he shall recover 
when he has come of age by a writ of right in a cause 
of property. Likewise à minor shall answer when under 
age as well concerning another's act as concerning his own, 
as regards restitution, although not as regards a penalty, 
if his father or some other ancestor (whose heir he may 
be) has caused a disseysine, since he immediately suc- 
ceeds to à vicious title, if an action be brought against 
him 2fter the death of his ancestor by a writ of entry. 
Because conversely he shall answer for nothing, in sey. 
sine of which the ancestor of the minor died seysed in 
his own domain as of fee. Likewise he shall answer 
when he is under age at any time upon an obligation of 
his ancestors made in the court of the lord the king 
upon a resolution of the court, as if an ancestor has 
obliged himself or his heirs to answer to a certain person 
On .9 certain day whether he shall be of full age or under 
age, if he should go the way of all flesh, as in the case 
of the heirs of John de Monumew against the king. À 


minor likewise when he shall be impleaded before full 
R 2657. Y 


f. 423. 
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debit de aliquo, de quo antecessor suus (cujus hseres 
ipse est) obiit seysitus ut de feodo, & quia (ut prz- 
dictum est) quandod tenetur respondere infra statem 
& quandodj non, ideo sine pjudicio suo fieri poterit 
inquisitio infra setatem, utru antecessor seysitus obiit 
ut de feodo sibi & heredibus suis, vel tantu ad ter- 
minu vite vel annorü, vel ut de vadio vel in custodia 
vel hujusmodi, ut de W. Lungesper. Et si forte infra 
setatem de hujusmodi aretatus fuerit ad respondendum, 
succurritur ei p tale, breve ne respondeat ante statem, 
quia status minoris mutari non debet. Et facta sic 
inquisitione aut remanebit placitum aut procedet. Rex 
vicecomiti salute. Precipimus tibi quód non implacites 
vel implacitari permittas tale, qui est infra setate (ut 
dicitur) de libero tenemento suo in tali villa, donec 
idem talis talis sit setatis, q possit & debeat secundum 
legem & consuetudin Anglice de tenemento respondere. 
T. &e. Item si aliquis minor! vocaverit ad warrantü 
in cof, ne tenens cogatur petenti in principali placito 


respondere, vel ne ulterius peedat in principali ante 


9. 
Breve, ne 
minor re- 
spondeat 
infra wta- 
tem de 
libero 
tenemento 
suo donec 
sit talis 
eetatis. 


setate fiat ei tale breve. 


Rex vic. salut. Prscipim? tibi q no pmittas q À. 
implacitet B. de tanta terra cü ptinentiis in tali villa, 
unde idée À. trahit ad warrantü C. qui est infra state 
& warrant? ejus esse debet ut dicit, donec idem C. sit 
talis plenze setatis, q possit et debeat secundü lege & 
cosuetudine Anglie terram warrantizare. Et hoc locum 
habet si minor in com vocetur ad warrantü. Et cü 
minor non teneatur respondere de aliquo, de quo ante- 


! * minorem," MS. Rawl. C. 160. 
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age shall not answer concerning anything, concerning 
whieh his ancestor (whose heir he is) has died seysed 
as Of fee, and because (as said above) he is sometimes 
bound to answer under age and sometimes not, therefore 
without prejudice to him an inquest may be held whilst 
he is under age, whether his ancestor died seysed [of a 
tenement] as of fee for himself and his heirs, or only for 
the term of his life or a term of years, or as a security 
or by right of guardianship or such like, as in the case 
of W. Lungesper. And if by chance whilst under age 
he be constrained to answer to such like questions, he 
.is suecoured by a writ of this kind, that he shall not 
answer before he is of age, because the status of à minor 
ought not to be changed. And the inquest having been 
so made either the plea shall be stayed or it shall pro- 
eeed. The king to the viscount greeting. We enjoin 
you that you do not implead or allow to be impleaded 
so-and-so, who is under age (as it is said, concerning his 
free tenement in such a vill, until the said so-and-so 1s 
of such an age, that he can and ought to answer con- 
cerning the tenement according to the law and custom 
of England. Witness, &c. Likewise if any one bas 
vouched a minor to warrant in acounty court,leta writof f. 423. 
this kind issue to him, that the tenant shall not be com- 
pelled to answer to the claimant in the principal plea, 
. or that he shall not proceed further in the principal plea 
before he is of age. 


The king to the viscount, health. We enjoin you that — 8. 
you do not permit that A. should implead B. concerning pue 
so much land with its appurtenances in such a vill, minor shall 
whereof the said A. vouches as a warrantor C. who is qd 


under age and ought to be his warrantor, as he says, Eo EDI 
until C. be of such full age that he can and ought ac- nold until 
cording to the custom of England to warrant the land. pA 
And this has place if & minor should be vouched in a ge. 
county to warrant. And since & minor is not found to 

answer concerning any tenementis of which his ancestor 


Y 2 


4. 
Si plures 
sunt hare- 
des, quo- 
rum qui- 
dam infra 
i:etatem et 
quidam 
non. 


5. 
Exceptio 
ratione 
adjuncti 
sicut de 
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cessor suus Seysitus obierit ut de feodo, à cotrario 
sensu videtur q respodere debeat de omni, de quo 
antecessor suus non obiit seysitus ut de feodo, facta 
prius inquisitione, sive res corporales petatur sive jura. 
Seysiri auté poterit quis de re corporal in qua jus 
habet, sive de jure ad re vel ad psonam ptinente. 
Et unde si de re corporali agatur et fuerit seysitus 
aü et die quo fuerit vivus et mortuus, locü habet q 
dieitur. Si aute jura sint, et in seysina fuerit aüi & 
die quo moriebatur, licet, non fuerit usus aii & die 
quo moritur, dü tame no sit deusus, hoc est, q non 
amittat p non usü, sicut dici poterit de servitutibus, 
de pastu pecoris, et aliis cosimilibus. 


Ite cüm nullus teneatur respodere ante plenà :etate, 
tame si plures sint unü jus habétes quasi unü corpus, 
licet plures süt plenz setatis & unus vel duo infra, 
illi qui plenz; setatis sunt exceptione dilatoriam habe- 
but ex psona taliü quousq omnes plenà setate habu- 
erint, et sic exceptione eosequantur ex personis aliorü, 
qm ex psonis pprüs non habebunt. Et q dicitur de 
tenente, dici poterit de petente, ut si tenes sine pti- 
cipibus suis qui sunt infra state respondere non tenea- 
tur, vice versa& tenenti à petente sine pticipibus non 
debet respoderi, ut infra dicetur plenius de pticipibus. 


Ite exceptioné poterit habere quis ratione adjuncti, 
q ex se ipso habere no poterit, sicut inter virum et 
uxore, ub si vir plenae etatis existens ducat in uxore 
aliqua cum hereditate q fuerit infra state, et implaci- 
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died seysed as of fee, in a contrary sense it seems that 
he ought to answer concerning everything of which his 
ancestor did not die seysed as of fee, an inquest having 
first been held, whether corporeal things or rights are 
elaimed. But & person may be seysed of à corpcreal 
thing in which he has a right, whether of right pertain- 
ing to the thing or to the person. And hence if the 
action be concerning a corporeal thing and he has been 
seysed in the year and on the day on which he was 
living and died, whatis said has place. But if there are 
rights and he has been in seysine in the year and on the 
day on which he died, although he did not use them in 


. the year and on the day on which he died, provided how- 


ever he had not disused them, that is that he does not 
lose them on aecount of non-user,as may be said of 
servitudes, of the pasture of sheep, and other like 
things. 


Likewise, since no one is bound to answer before full . 
age, nevertheless if there be several who have one right miei E 
as if one body, although several be of fullage and one or heirs, of 
two below it, those who are of full age shall have a dila- Mess M 
tory exception founded on the person of the said minors hue 
until all shall attain to full age, aud so they shall obtain not. 
an exception founded on the personal status of the others, 
which they shall not have founded on their own per- 
sonalstatus. And what issaid of a tenant may also be 
said of a claimant, as if à tenant 1s not bound to answer 


without his coparceners who are under age; conversely 


the claimant is not bound to answer without his copar- 
ceners to the tenant, as will be explained below more 
fully eoncerning coparceners. 


Likewise a person may have an exception by reason 5. 
of an adjunct person, which he would not have of him-;; An exocep- 
gelf,as between husband and wife, as if the husband, reason of 
being of full age, should take to wife some one with an, Sc) unot 


person, as 
inheritance who was under age, and they should be im- concerning 
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parücipe et tati fuerint de re uxoria ppter minore statem uxoris 


uxore. 


Si mulier 
cum haere- 
ditate 
nupta 
fuerit 
minori vel 
e eon- 
trario. 


f. 423 b. 


remanebit loquela sine die, quousd uxor (de cujus jure 
agitur) effecta fuerit plenz setatis. Si aute vir tenes 
fuerit infra wtatem, & uxor plen:s etatis, cum impla- 
citati fuerint, no remanebit loquela sine die ppter 
minore statem viri, sive nupta sib ante impetratione 
brevis vel post, quia mulier implacitata de jure suo 
Si ppter minorem setatem viri posset differre juditiü, 
ita posset dlibet mulier in fraude nubere viro minori 
cu pticipes haberet vel non, q esset iniquum, et sive 
hereditas ptita esset sive no. Et ide dici poterit si 
qua mulier nuberet villano, cüm fraus talibus patroci- 
nari non debeat. Et de hac materia inveniri poterit, 
S. de uxore majoris setatis et viro minoris, in rotulo 
de ter S. H. apud West. aü regis H. xv. in com 
North. de W. Lungesper minore & Idonea uxore ejus 
majore. | 


Si aute vir & uxor, vel & contrario! h:ereditate et 
rem uxorià simul petat, quorü unus eorü sit infra 
etatem, si vir plenz :etatis fuerit & uxor infra, sive 
ante bre impetratum sive post contraxerint, remanebit 
loquela sine die usd ad etatem uxoris d fuerit infra 
ctate, eb hoc si nupserit ante bre impetratum. Si 
autem post, cadit omnino bie si tenens voluerit, vel 
differtur actio usq ad statem uxoris, de cujus jure 
agitur. Si vero maritus fuerit infra setate et uxor 
plen; setatis, non remanebit loquela ppter minore 
ctate viri (ut supra) si cotraxerint ante bre. Si aute 
minor petat contra minore, vel major cotra majore, 


! * vo] e contrario," omitted MS. Rawl. C. 160. 


OF EXCEPTIONS. 943 


pleaded concerning a tenement of the wife's, on account a eopar- 
of the minority of the wife the trial shall be stayed 4 f. ax 


without a day, until the wife, whose right should be at 
stake, has attained full age. But if the tenant husband 
should be under age and his wife should be of full age 
when they have been impleaded, the trial shall not be 
stayed without à day on account of the minority of the 
husband, whether she has been married before the suing 
out of the writ or after 1t, because & woman who is im- 
pleaded concerning her own right, if she could delay the 
judgment on aecount of the minority of her husband, 
any woman could so fraudulently marry à minor when 
she had copareeners or not, which would be inequitable, 

and whether her inheritance was claimed or not. And 
. the same thing may be said if any woman married a 
villein, since fraud ought not to protect such persons. 
And on this subject à judgment will be found, namely, 
concerning à wife of full age and a husband in his 
minority, in the roll of St. Hilary's term at Westminster, 
in the fifteenth year of the reign of king Henry, in the 
county of Northampton, concerning William Lungesper 
à, minor, and Idonea his wife of full age. 


But if & husband and wife, or contrariwise, claim 


6, 


If à woman 


simultaneously (he inheritance and estate of the wife, with an 
one of whom shall be under age, if the husband be ofinhentanee 
full age and the wife under age, whether they have con- married to 


tracted marriage before the writ was sued out or after 


it, the trial shall be stayed without a day until the verse. 


majority of the wife who shall be under age, and this if 
she shall have married before the writ was sued out. 
But if after, the writ falls altogether if the tenant chooses, 
or the action is deferred until the wife, whose right is at 
Stake, is of full age. PButif the husband be under age 
and the wife of full age, the trial shall not be stayed (as 
above) on account of the minority of the husband, if 
they have contracted marriage before the writ. But if 
a minor claims against a minor, or a major against a& 


a minor or 


e con- 
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7. 
Status 
minoris 
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vel à eotrarió in eausa possessionis, quid fieri debeat 
satis dietum est supra in tractatu de ass. mor atec. 
Si aute in causa pprietatis, nec petes petere poterit, 
nec tenés tenebit ei respondere, sive petés major fuerit 
sive minor àte plena setate. 


Status enim minoris mutari nó debet no magis de 
servitio & cósuetudine qm de teneméto, ut si de 


mutari non minori petátur servitia & cosuetudines, de quib? pater 


debet, nec 
de tene- 
mentis 
nec dé 
servitio et 
consuetu- 
dinibus. 


vel alius antecessor suus quietancià habuit aiü et die 
quo fuit vivus & mortuus, minor ante etate peteti 
no respodebit. Ite nec mutari debet status suus, ut 
si servitia & cosuetudines debitwe exigatur à minore, 
& pater vel alius antecessor illa fecerit alii dio capi- 
tali qm. ei qui nunc petit, aü et die quo fuit vivus 
et mortu?, minor peiéti no respodebit ante setaté, quia 
ab eo cui antecessor solvit recedere no potest ante 
ctate: & sic no mutatur status minoris ante setate, 
sive sit tenemetü, sive servitiü, sive libertas, sive quid 
tale; dum tame p inquisitioné costiterib de veritate, 
cü tali ptestatione, q salvü sit jus minoris cüm ad 
tetate pvenerit, no obstantib? chartis vel instrumentis 
antecessorü in cotrariü faciétib?, ci minor ad chartas 
infra setate respoódere non possit, ut si custos nomine 
minoris e;suetudines & servicia petat de quibus pater 
vel alius antecessor minoris seysit? obiit, licet. tenetes 
chartas suffieiétes vel alia instruméta ostenderint, q 
aliter tenere debeant & p lia servitia, p seysina 
antecessoris & p minore judicabitur, quia ad chartas 
respondere no potest. Et vice versa, si minor indebita 
petat servitia & cosuetudines, & tenentes sui quie- 
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major, or contrariwise in a cause of possession, what 
ought to be done has been sufficiently explained in an 
assise of mortdancester. But if in a cause of property, 
neither the claimant can claim nor shall the tenant be 
obliged to answer to him, whether the claimant be in his 
majority or minority, before he is of full age. 

For the síatus of a minor ought not to be changed ,, s 
- concerning a service or à eustom any more than concern- of a minor 
ing a tenement, as if services or customs are claimed 9"ght not 
from & minor concerning which his father or other an- changed, 
cestor had an acquittance in the year and on the day on cM 
which he was alive and dead, the minor before he is of tenements 
age shall not answer to the claimant. Likewise, neither P in 
ought his síatus to be changed, as if due services and service or 
customs be required from a minor, and his father or *"5(9ms. 
other ancestor has done them to another chief lord than 
to him, who now claims, in the year and on the day on 
which he was alive and dead, the minor shall not answer 
to the claimant before he is of age, because he cannot 
before he is of age withdraw himself from him to whom 
his ancestor paid them : and thus the síatus of the minor 
is not changed before he is of age, whether it be a tene- 
ment, or a service, or à franchise, or something of that 
kind, provided however it be ascertained concerning the 
truth by an inquest, with a protest of this kind that the 
right of the minor shall be preserved when he comes of 
age, notwithstanding charters or instruments of his an- 
cestors making to the contrary, since a minor cannot 
answer to charters whilst he is under age, as if a guar- 
dian in the name of a minor claims customs and services, 
of which the father or other ancestor of the minor died 
seysed, although the tenants exhibit sufficient charters 
and other instruments, that they ought to hold otherwise 
and by other services, judgment shall be given for the 
seysine of the ancestor and for the minor, because he 
cannot answer to the charters. And conversely, if the 
minor claims undue services and eustoms, and the tenants 
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iancià allegaverint q die & ah &c. ante state minoris 
no respodebit. Eodeé modo si düus capitalis minoris 
indebita servitia, consuetudines et incosuetas petat à 
minore! Ide etià erit q status minoris mutari no 
debet, ut si pater vel alius antecessor minoris aliqm 
tenenté suum acquietaverit de servitio illo versus 
superiores dominos capitales anno, die. &c. ille minor 
eundé sine aliqua conditione acquietabit. Quod quide 
dici poterit de illo qui terrà aliquam dederit alicui 
domui religiose in liberam, puram et ppetuam elee- 
mosynam, si abbas vel prior distringatur pro aliquo 
servitio forinseco vel alio, si anno & die, quo ante- 
cessor minoris donator obiit, fuit talis qrens in sey- 
sina de acquietancia, ita q antecessor minoris eum 
acquietaverit, heres quamvis minor eum acquietabit : 
ut de teri S. Michaels anno regni regis Henrici 
nono incipiente decimo in comitatu Kanc. de priore 
de Merton & Nigello de Mumbrey. Et idem erit licet 
warrant? nihil solverit nec acquietaverit, càm à capi- 
tali diüo anno & die nihil sit petitum. Ite si de 
maritagio alicujus vel de alia re agatur, unde minor 
vocatus fuerit ad warrantü, si anno et die quo ante- 
cessor minoris fuit vivus & mortuus, fuit idé ante- 
cessor seysitus de maritagio illo, minori infra «cetate 
respodebitur: ut de terií S. Michaelis anno regni 
regis H. nono incipiente decimo in eoi Eborü de W. 
de Carleton & R. de Percy. Item casus de minore 
quod si quis pepigerit cum dio capitali ne heres 
suus sit in custodia cüm fuerit infra tate, vel ne 
releviü det eàüm plenam state habuerit, & talis domi- 
nus eapitalis superiore capitale habeat dominü, si 


a—— — 


! « indebita servitia et inconsueta petat a minore," MS. Rawl. C. 160. 


OF EXCEPTIONS. 341 


allege an aequittance of themselves that on a day and in 
à year, &c., he shall not answer before the full age of the 
minor. In the same manner if the minor's chief lord 
elaims undue services and unusual customs from the 
minor. The same thing will happen that the síatus of 
the minor ought not to be changed, as if the father or 
other ancestor of the minor has acquitted a certain 
tenant of his of the said service towards his chief lords 
in the year and on the day, the said minor shall acquit 
him without any condition. Which, indeed, may be 
said of him who has given a certain land to a certain 
religious house as free, pure and perpetual alms, if an 
abbot or prior be distrained for some forinsic or other 
service, if in the year and on the day, on which the an- 
cestor who was the donor died, the said claimant was in 
Seysine of an acquittance, so that the ancestor of the 
minor acquitted him, the heir although à minor shall 
acquit him, as in St. Michaels term in the ninth and 
tenth years of the reign of king Henry,in the county 
of Kent, concerning the prior of Merton and Nigel de 
Mumbrey. And the same thing will happen although 
the warrantor has neither paid nor acquitted anything, 
when nothing has been claimed by the chief lord for a 
year and à day. Likewise if proceedings are had con- 
cerning the maritage of a certain person, or some other 
thing, whereof the minor has been vouched to warrant, 
if in the year and on the day when the ancestor was 
alive and died, the said ancestor was seysed of that mari- 
tage, an answer shall be given to the minor whilst under 
age; as in St. Michaels term in the ninth and tenth 
years of the reign of king Henry, in the county of York, 
concerning W. de Carleton and R. de Percy. Likewise 
the ease of a minor, that if any one has made a pact 
with his chief lord that his heir shall not be in his guar- 
dianship when he is under age, or that he shall not give 
3, relief when he comes of age, and such chief lord has & 
superior chief lord, if it happens that both tenants die, 


f. 424. 
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cotingat utrumq tenéte mori, heredibus eorü infra 
wlatem existentib?, & custodia hsredis tenentis medii 
devenerit in manü superioris capitalis dii, non possit 
hzeres tenentis inferioris liberari quin fit in custodia 
superioris capitalis dii, vel quin relevium det si 
major fuerit, non obstante charta vel coventione facta 
eum tenente medio, nisi talis hzres ostendere poterit 
q charta sie usitata fuerit q alius hsres pcedens 


quietaneiam habuerit, q per tale conventionem sub. 


custodia superioris capitalis dni non extiterit, vel q 
releviü non dediderit, ut de comitissa de Insula capi- 
tali doming, & W. de Crecure tenente suo, & W. de 
Honywell tenente W. de C. & unde idem W. de 
Crecure fuit medius inter comitissaà & W. de Hony- 
well Quod aute dicitur g status minoris mutari non 
debet in rebus corporalibus, sic nec in juribus nec in 
libertatib?, ut si alicui concedatur libertas de faciendo 
aliquid in alieno, vel in proprio, vel de utedo fruendo 
in alieno, vel de habendo in alieno, vel in pprio: de 
faciendo gurgite, stagnü, molendinü, piseariam, vel 
hujusmodi, de utendo fruendo, sicut eundi, agendi, 
aquam ducendi, faleandi, fodiendi, vel hujusmodi. 
Item de habendo in pprio ferias, mereata, furcas, vel 
hujusmodi, tol & theam, licet ille cujusmodi jura 
conceduntur statim non utatur, tune est quasi in 
seysina, & jus illud transmittit ad hsredem suum 
majorem vel minorem, & semper videtur uti, donec 
amiserit per non usum, hoc est donee omninó- eject? 
fuerit & disseysit?, vel q comode uti non possit, & sic 
nihil transmittit ad hseedé nisi tantü actione de sey- 
sina sua vel quasi recuperanda, quam in vita sua 


An 
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their heirs being under age, and the guardianship of the 
intermediate tenant shall have come into the hand of 
the superior chief lord, the heir of the inferior tenant 
cannot be released from being in the guardianship of the 
superior chief lord, or from giving a relief if he should 
become of age, notwithstanding a charter or convention 
made with the intermediate tenant, unless the said heir 
can show that the charter was so usual that another pre- 
ceding heir bad an aequittance, that through such a con- 
vention he was not under the guardianship of a superior 
chief lord, or that he did not give a relief, as in the case of 
thé countess de l'Isle, à chief lady, and W. de Crecure 
her tenant, and W. de Honywell the tenant of W. de 
Crecure, and whereby W. de Crecure was intermediate 
between the countess and W. de Honywell But as to 
what is said that the status of the minor ought not to be 
changed in eorporeal things, so neither in rights. nor in 
franchises, as if there be granted to a certain person the 
liberty of doing something in another person's tenement 
orin his own: or of enjoying & certain usufruct in 
another's tenement, or of having something in another's 
tenement or in his own of making a waterfall or a pool, 
or à mill, or a fishery, or something of the like kind, of 
using and enjoying, to wit, à pathway, a bridleway, an 
aqueduct, a right of reaping or digging, or such like. Like- 
wise of having on one's own land fairs, markets, gallows, 
and such like, tol and theam, although he, whose rights 
are granted, does not immediately use them, he is then 
as it were, in seysine of them, and transmits that right 
to his heir, whether he be in his majority or his 
minority, and he seems always to use it, until he shall 
have lost it by non-user, that is until he has been alto- 
gether ejected and disseysed, or because he cannot con- 
veniently use them, and so he transmits nothing to his 
heir except only an action concerning his seysine or the 
recovery of it, as it were, which he has lost in his life- 
time, which his heir, although he be a minor, shall 


8. 
Replicatio, 
si in assisa 
mortis 
anteces- 
soris vel 
in. placito 
per breve 

f. 424 b. 
de recto 
objiciatur 
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amisit, quà heres, licet minor sit, in minori state re- 
cuperabit per bie de ingressu: quia sieut minor ad 
tale bre de ingressu infra setatem respondere tenetur, 
sie à fortiori ratione ei in consimili casu respodebitur. 
Cüm auté quis hujusmodi jura ex donatione regis vel 
alterius, vel ex eóostitutione dominorü fundi & liber- 
tatis talis habuerit & ills usus fuerit, seysinà & usü 
irasmittit ad h:rede, et eande seysina habebit hzres, 
sive inajor fuerit sive minor, quà habuit antecessor. 
Et cü semel in seysina fuerit, status suus mutari non 
poterit, seeundü q antecessor suus obiit seysitus vel 
quasi. Et in hujusmodi non amittit quis, licet statim 
no utatur, licet uti possit, donec fuerit disseysitus, vel 
cüm statim uti no possit quia casus non evenit q uti 
posset. Sed si casus evenerit q uti posset & tunc non 
utatur, sed alius, vel càm uti velit, impediatur q uti 
no possit, vel non comodé, & sic disseysitus, in minore 
ctate hzredis non poterit status antecessoris mutari, 
nisi ex nova actione p herede de seysina. Sed si 
heres in seysina fuerit, nemini infra szetatem respon- 
debit. Et sic status suus mutari non poterit. 


Cüm autem minori opposita fuerit exceptio minoris 
etatis, quód petere non possit per breve de recto, vel 
seysinam antecessoris sui versus custodem, respondere 
poterit & replicare & dicere, major sum & plene 
wtatis, eb hoc bene patet, quia omnes domini mei, de 
quibus teneo prster te, reddiderunt mihi hereditate 
meam, et me habent p majore, vel respondere poterit, 
q state suam pbavit coram talibus. Et quoniam ali- 


quod placi- quando de :etate dubitari poterit, videndu erit qualiter 


tare non 


pbatur stas, quia respondere poterit tenens replica- 


, 
aeg 
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recover in his minority by a writ of eniry, for as a 

minor is bound to answer whilst he is in his minority 

to such & writ of entry, so, for stronger reasons, he is en- 

titled to obtain an answer in. à similar case. But when. 
à person has had these rights from a donation of the 

king or another person, or from a constitution of the 

lord of the estate and of the said franchise, and has used 

them, he transmits the seysine and the use to his heir, 

and the heir shall have the same seysine, whether he be 

in his majority or his minority, which his ancestor had. 

And when he has been once in seysine, his status cannot 
be changed, according as his ancestor has died seysed 
oras it were seysed. And in this sort of right à per- 

son does not lose it, although he may not immediately 
use it, notwithstanding he may be able to useit, until 

he has been disseysed, or when he cannot use it forth- 

with, beeause the oecasion: has not arisen that he could 

use it. But if the occasion has arisen that he could 
use it and then he does not use it, but. another, or when 

he wishes to use it, he is impeded so that he cannot 
use it, or not conveniently, and so is disseysed, during 
the minority of the heir the status of the ancestor can- 

not be changed except by a new action through the heir 

concerning the seysine. Butif the heir should be in 

seysine he shall answer to no one whilst he is under age, 

And so his status will not be able to be changed. 


But when an exception of minority has been opposed — & 


to & minor that he cannot claim by a writ of right, or the rri 
seysine of his ancestor against a guardian, he may an assise 


answer and reply and say, l am of majority and of dat 
full age, and this is very evident, because all my lords, or in a 


from whom I hold besides yourself, have restored to Pe? by ^ 
me my inheritance and treat me as of majority, or he f 424v. 
may answer, that he has proved his age before so-and- right it be 
so. And since somotimes it may be doubted concerning 9Dected to 
his age, we must see how full age is proved, because that he can 


the tenant may answer to his replication, that he is Pot Plesd, 
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possit quia tioni suce q non est plene :etatis, quia si restituta sit 

minore?^ oi hereditas hoc fuit in fraude, nec illi debet pju- 
dicare fraus illa. Item si respondeat petens q plene 
(elatis sit, q setate suam pbaverit per inquisitionem & 
per patrià, responderi poterit à tenente quod hoc ei 
nocere non debet, quia juratores male juraverint, vel 
q justiciarii male decepti fuerint, si pbata fuit :etas 
per aspectum corporis. Item responderi poterit q non 
est plenz etatis quantum ad socagiü, nec quantum ad 
feodum militare. Item licet quantum ad socagiü, non 
tamen ad feodum militare. ltem si dicat q major sit 
quia in euria domini regis placitavit, sicut ille qui 
plenz setatis est, et ibi p judicium recuperavit. 


9. Sed omnis talis responsio plenam & sufficiente proba- 
ie au tionem statis non inducit, nisi tantum una, d sit per 
expre- parentes & testes sufficienter examinatos, et omnes 
ipe inn alie inducunt psumptiones, sicut aspectus corporis & 
tum cor- alie. Sed tamen ddam admittunt pbationem in con- 
ENS trarium & jdam nullam, sicut p aspectum corporis p 

visum justiciarij, ut si appareat talis q psumi possit 
de eo veheinenter q plens setatis fuerit, ut si fuerit 
barbatus, statura magnus, vel hujusmodi, et cüm 
justieclarài talem  adjudicaverint p majore, p majore 
habebitur quantum ad omnes, et non erit ulteriüs 
contraà eorum  judieium disputandü. Sed quoniam 
appareat ssepius quód aliquis major sib cüm sit minor, 
et ó contrarió ecüm minor sit apparet esse major, et 
ex hoe dubitaverint justiciarii, de necessitate recur- 
rendum est ad pbationem patrie & parentü, sive minor 
petat sive petatur ab eo. Sed qualiter hoc fieri debeat 


videndü. 
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not of full age, because if his inheritance has been beceuse he 
restored to him it has been restored fraudulently, nor" ^^ ^" 
ought that fraud to prejudice him. Likewise if the 
claimant should answer that he is of full age, that he 

has proved his age by an inquest and by the country, it 

may be answered by the tenant that this ought not to 

hurt him, because the jurors have sworn badly, or be- 

eause the justiciaries have been badly deceived, if age 

has been proved by the look of the body. Likewise 

it may be answered that he is. not of full age as regards 

Socage, nor as regards a military fief. Likewise although 

he may be of age as regards socage-tenure, he is not so 
however as regards a military fief. Likewise if he shall 

say that he is of majority because he has pleaded in the 

court of the lord the king, just as he who is of full age, 

and he has there recovered by à judgment. 


But every answer of this kind does not induce a full Md " 
and sufficient proof of age, except one kind only, which ing the 
is made through parents and witnesses sufficiently exa- nd im 
mined, and all the others give rise to & presumption, look of the 
such as the look of the body and others. But notwith- body. : 
standing this some persons admit a proof to the contrary, 
and some persons not, so as by the look of the body by 
the view of the justiciaries, as if à person should appear 
such that a strong presumption arises concerning him 
that he is of full age, as if he should be bearded, great 
in stature, or such. like, and when the justiciaries have 
adjudged such a person to be of majority, he shall bo 
held to be of majority as regards all persons, and no 
further dispute is to be raised against their judgment. 

But since it is repeatedly apparent that & person is of 
majority when he is à minor, and on the contrary when 
he is à minor he appears to be of full age, and thereupon 
the judges have doubted, of necessity recourse must be 
had to the proof of the neighbours and of the relatives, if 
either à minor is the petitioner or a petition is brought 
againsthim. Buthow this is to be done ought to be seen. 
R 2657. Z 
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..10, Et sciendü g per duodecim legales homines vel 
Red bi- plures si opus fuerit, quorum quidam de parentela 
taverint, ejus qui dieit se esse majorem, et quidà qui non sunt 


nnt ^.*" de parentela ejus, p quos rei veritas melius sciri poterit, . 


rint, 
et qui examinati nulla ratione inveniantur suspecti, sed 


. certis judiciis manifesti: & est forma sacramenti. 


Obstitos Jurare enim debent, q talis habet ad minus viginti 
probatur €6 unum annum & plus, vel q non sit viginti et unius 
mias anni  Jurare autem debet primus sic, quód habet 
eum pe Viginti & unum annum et amplius si fuerit masculus. 
aspectum Si autem fcemina quód habet quatuordecim vel quin- 


probo decim annos et amplius, sic me Deus adjuvet & sancta 
nb Dei Evangelia, &c. Et post primum alius sic: Et illud 
quos. sacramentum q talis fecit verum est, sicut me Deus 
adjuvet, e£ sic ali omnes. Et sic &dmittetur minor 

ad agendü vel respondendü secundüu diversitatem tene- 
mentorum, vel si dixerit contrarium non admittetur. 

Et quód ita pbari debeat :etas, habetis de termino 

Saneti Michaelis anno regni regis Henrici tertio incipi- 

ante quarto in comitatu Sussex de Johanne de Bruse 

et Reginaldo Bruse, quia justiciarii per aspectum cor- 

poris non possunt esse certi de setate pdieti J. Et 

ideo eonsideratum fuit, quod fiereu pbatio per patriam 

et p parentes. Sed hic quód assumi debeant parentes, 
videndum erit utrum fieri debet pbatio pro minori 

vel contra minorem, quia sive sic sive sic, in omni 

f.425. asu possunt parentes esse testes suspecti. Alice vero 
responsiones omnes quia levé inducüt psumptione ad- 


mittunt pbationem in econtrariü. 


12, Probatur quandod :etas ex psumptione etiam in- 


Ex v- - : . e . 
Sun poné: directe, & sine corporis aspectu, & sine testium pduc- 


utsiquis tione, ut si quis agat cotra alium & gerat se p majore, 
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And it is to be known that through twelve loyal men 10. 
or more if it be necessary, some of whom shall be of the dI 
relatives of him who says that he is of full age, and some have 
who are not of his relatives, through whom the truth of sre nt 
the matter may be better known, and who on examina- have come. 
tion have been found to be in no manner suspect, but 
manifest by certain judgments, and there is a form of 
oath. | 


For they ought to swear that so-and-so has at least — 11. 
twenty-one years and more, or that he is not of the age ae 
of twenty-one years. But the first ought to swear in proved by 
this manner, that he has twenty-one years and more, if mid DUE 
it bea male. Butif it be a female, that she has fourteen it cannot 


or fifteen years and more, so may God help me and the » Pk 
holy gospels of God, &c. And after the first then another of the 
thus: and the oath which so-and-so has made is true, so Fes Lee 
may God help me, and so all the others. And so a minor vhom. 
shall be admitted to proceed and to answer according to 

the diversity of tenements, or if he has said the contrary, 

he shall not be admitted. And that full age ought to be so 

proved, you have a case in St. Michael's term in the third 

and fourth year of king Henry, in the county of Sussex, 
concerning John de Bruse and Reginald Bruse, because 

the justiciaries could not be certain from the look of the 

body concerning the age of John. And therefore it was 

held that proof should be made through the neighbours 

and the relatives. But in this matter that the relatives 

should be called in, it will have to be seen whether the 

proof ought to be made in behalf of à minor or against a 

minor, because whether so or whether soin every casethe f. 425. 
relatives may be suspected. But all other answers, 

: because they induce a slight presumption, admit of proof 

to the contrary. 


Full age is sometimes proved from & presumption 15, 
even indirectly, and without a look of the body and dig im 
without the production of witnesses, as if a person pro- tion, aslif 


Z2 
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citaverit, 
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major. 
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sive major sit sive non, alüs agentibus cotra se re- 
spondebit, si forte contra pcessum & factum suum dicat 
se esse minorem, quia ex quo semel se fecit majorem 
& p se, contra se habeatur p majore. Item ex psump- 
tione, ut si aliquis alios implacitaverit sicut major, 
alis respondebit ut major. Item pbari poterit quandoq 
ctas p assisam, et p juratores assise tantum, quando 
exhibitis aliis ex causa parentibus et vicinis, ut si 
quis qui in custodia extiterit petat hsreditate suam 
versus capitalem dominü p assisam mortis antecessoris, 
et objiciatur ei q non sit plens «setatis, et quo casu, 
cüm sic pbata fuerit :etas, sufficit, nec in contrarium 
admittitur convictio, vel alia pbatio propter consensum, 
maxime quantum ad illum qui hujusmodi exceptione 
objecit, lice& (seeundum quosdam) non teneat quantum 
ad alios quia hujusmodi juratores falli possunt vel 
falsum facere sacramentü prece vel precio corrupti. 
Si autem minorem .se dicat quis, cüm sit major, et ad 
tuitione sui pretendat minorem etatem q non respon- 
deat, sufficit quód probetur stas quocunque modo, ut 
sic respondeat petenti, et per hoc tenebitur respondere 
ommibus alüs. ltem ubi et quando debeat setas probari 


videndü, & seiendum quód in curia domini regis sine 


resummonitione, ubi ille cui objicitur minor setas petens 
fuerib per assisam mortis antecessoris versus dominum 
capitalem. Si autem objecta fuerit pro se ne respon- 
deat ante statem, vel contra se à tenente ne ei re- 
spondeatur, tune post resummonitionem fiat probatio 


agio | q mon! pais 
o Rs ibis M UT 
it 
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ceeds against another and holds himself out to be of full a person 
age, whether he be of full age or not, he shall answer to 2n. 5558 ,. 
others proceeding against him, if by chance in contra- of full age. 
diction to his proceeding and his act he should say that 
he was a minor,for from the time when he has oncé 
made himself out to be of full age and for his own 
advantage, he shall be held to be of full age as against 
himself. Likewise from a presumption, as if à person 
has sued others as if he were of full age, he shall answer 
to others as if he were of full age. Likewise full age 
may sometimes be proved by an assise, and by the jurors 
of an assise alone, others being sometimes produced upon 
cause shown who are relatives or neighbours, as if & 
person who has been under a guardian claims his inherit- 
ance against his chief lord by an assise of mortdancester, 
and it be objected to him that he is not of full age, and 
in which case, when his age- has been so proved, it is 
sufficient, nor is à conviction admitted to the contrary or 
any other proof on account of consent, especially as regards 
him who has raised an objection of this kind, although 
(according to some) it does not hold good as regards. 
others, because jurors of this kind may be deceived or 
make a false oath corrupted by entreaty or by money. 
But if à person says that he is à minor when he is of 
full age, and for his own protection pretends minority, 
that he may not answer, it is sufficient that his age 
should be proved in any manner whatsoever, that he 
may so answer to the claimant, and he shall be therehy 
bound to answer to all others. Likewise it is to be con- 
sidered where and when full age ought to be proved, 
and it is to be known that in the court of the lord the 
king without à resummons, where he, to whom minoritv 
is objected, is the claimant by an assise of mortdancester 
against his chief lord. But if it has been objected on 
his behalf that he should not answer before he is of 
full age, or against him by a tenant that he may not be 
required to make answer to him, then after à resummons 
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setatis si inde dubitetur, et fiat resummonitio ad in- 
stantiam petentis per hoc breve. 


18. Rex vicecomiti .salutem. | Summoneas per bonos 
De resum- : " ; : S oce. : 
monendo Summonitores À. quód sit coram justiciarüs nosiris 
loquelam apud &e. auditurus recordum & judicium suum de 
ad curiam, n e s s : E 
que re- loquela q fuit in eadé curia coram &c. inter B. petente 
dans: se et, pdietum A. tenenté, de tanta terra cum ptinentiis 

e propter , aee ; : Pm. 

minorem in tali villa, ita q loquela illa tunc sit ibi in eodem 
fat. — statu in quo fuit quando remàsit sine die, eo q pdictus 
.À. tune fuit infra statem, & nune habet state ut 
dieitur. Et habeas ibi sumonitores & hoc breve. "Teste 
&c. Cüm autem ad curiam venerit, si de state dubi- 
tetur, fiat pbatio ut supra. Si autem consüterit g 
plenz setatis fuerit, tune pceedat loquela inter partes. 
Si autem nondum plenz setatis, tunc inquiratur infra 
q tempus plens setatis esse possit, et fiat inde mentio 
in rotuliis Cüm autem probata fuerit setas contra 
dominü capitalem cum petens recuperaverit seysinam, 
tune si vastum factum fuerit, vel destructio, fiat bfe 
de seysina facienda & de inquisitione de vasto simul 


& in uno bii in hac forma. 


M. Rex vie. salute. Seias q A. filius & hszres B. in 


Breve, cum : Se" bus cv ds x : 
seysinam  CUll& nostra coram &c. per judiciü ejusdé curi:e nostre, 


dide sicut ile qui in eadem curia nostra statem suam 
veri a i "je e. . 

Magi. fe. pbaverit, legitime recuperavit seysinam suam versus 
Fd sin C. de terris & tenementis qux fuerunt pdicti B. patris 
ominum s A E 
capitalem, Sul in baliva tua, quarum terrarum et tenementorü 
f.495 b. ldem C. habuit custodiam de concessione nostra. Et 


etsimiliter ideo tibi peipimus q eidem À. de omnibus terris & 
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let there be proof made of his full age, if i& be doubted 
thereon, and let a resummons be made at the instance of 
the claimant by à writ of this kind. 


The king to the viscount greeting. Summon by good * 18. 
summoners Á. that he present himself before our jus- jagthe- - 
ticiaries &c., in order to hear the record and his judgment DRM 
concerning the cause which was in the same court before cause for 
&c, between B. as claimant and the aforesaid A. ashewing 
tenant, concerning so much land with its appurtenances been 
in such a vill, so that the said cause shall then be in the ?fyed,— 
same state in which it was when it was stayed without day on 
à day, inasmuch as the aforesaid À. was then under age, MidUr 
and now he has full age as it is said. And have there 
present the summoners and this writ. Witness, &c. 

But when he has come to the court, if there be doubt 
as to his full age, let there be proof made as above. 
Butif it be established that he is of full age, then let 
. the cause be argued between the parties. But if it be 
established that he is not. yet of full age, then let it be 
inquired within what time he may be of full age, and 
let mention be made thereof in the rolls. But when full 
age has been proved against a chief lord, when the 
claimant shall have recovered seysine, then if waste has 
been made or destruction, let a writ issue for making 
seysine and for an inquest concerning waste at the same 


time and in one writ in this form. 


The king to the viscount greeting. Know that A. 14. 
the son and heir of B. in our court before &c. by & ir 
judgment of our said court, jus& as he who has proved person 
in our said court his full age, has legitimately recovered EA 
his seysine against C. of the lands and tenements which jority has 
belonged to the aforesaid B. his father in your baili- Eu 
wick, of which lands and tenements the said C. had the agsinst his 
eustody from our grant. And accordingly we enjoin inr 
you that you cause the said À. to have plenary seysine ,.4 st the 


without delay of all the lands and tenements which same time 


de vasto 
facto in 
uno brevi. 


l. 
De loquela 
ad curiam 
resummo- 
neudam, 
qu: posita 
fuit sine 
die. 


2. 
Breve de 
resummo- 
nendo lo- 
quelam, ubi 
remansit 
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tenementis qua» fuerunt pdieti B. patris sui, vel quee 
fuerü& in manu pdicti C. de eade cocessione nra in 
balliva tua, sine dilatione plenaria seysinà habere facias. 
Et quonia testatü est corà pfatis justice. nostris q 
Ddietus C. du terra illa fuit in manu sua de pdicta 
concessione nia magnü inde fecit vastu & exiliu, in 
domibus, gardinis, boscis, et aliis ad exhsredationem 


ipsius Á., tibi peipimus q assumptis tecum xii: tam 


militibus quàm alüs liberis & legalibus hominibus &c. 
ub& supra, accedas ad pdictam terra et per eorum sacra- 
mentum &c. Et unde idem A. dqritur q pdietus C. 
vastum fecit et destructionem ad valentiam tanti, et 
inquisitionem mittas &c. 


. Cap. XXII. 


Quoniam vero multis de causis et rationibus possunt 
loquele poni sine die in curia domini regis, et cessanti- 
bus vel terminatis causis illis necesse sit loquelas illas 
resummonere, ideo videndum qualiter fieri debeant 
resummonitiones ex causis diversis, et de aliquibus 
dictum est supra, videlicet qualiter debet resummoneri 
loquela que ppter bastardiam transmittatur ad curiam 
Christianitatis, et sic in curia regis remansit sine die. 
Item si propter minorem :etatem, si minor petat vel 
ab eo petatur: nune autem dicendum si remanserini 
sine die eo q minor vocatus sit ad warrantum, et 
tunc sic. 


Rex vicecom salutem. Summoneas per bonos sum- 
monitores ÀÁ. q sit &c. ut supra, auditurus recordum 
et judicium suum de loquela que fuit in eadem curia 
nía inter B. petente et C. tenentem de tanto terree 
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belonged to his said father B., or which were in the concerning 
hand of the aforesaid C. from our said grant in your eu 
bailiwick. And since it has been testified before our writ. 
aforesaid justiciaries that the said C., whilst that land 

was in his hand from our aforesaid grant, has made great 

waste and exile in houses, gardens, woods and other 

things to the disherison of the said À., we enjoin you 

that having assumed to yourself twelve as well knights as 

other free and loyal men, &c. as above, you visit that land 

and by their oath &c. And whereof the said A. com- 

plains that the aforesaid C. has made waste and destruc- 

tion to the value of so much, and send an inquest, &c. 


CHAPTER XXIL 


Since indeed for many causes and reasons hearings may — 1. 
be put down in the court of the lord the king without a Viaprci 
day, and the causes ceasing or having been terminated resummons 
it becomes necessary to resummon them for hearing, pio 
we must accordingly see in what manner resummonses conse for 
ought to be made from divers causes, and concerning hésrin& — 
some it has been treated above, forsooth in what manner beenstayed 
& cause ought to be resummoned for hearing, which enia á 
on aecount of bastardy is transmitted to the court "e 
Christianity, and so has been stayed without a day in 
the court of the king. Likewise if on account of 
minority, if & minor claims or & claim is made against 
him; but now we must treat of the case where they 
have been stayed without a day,inasmuch as a minor 
has been vouched to warrant, and then thus. 


The king to the viscount greeting. Summon by good 


2. 
summoners À. that he be &c. as above, in order to hear ^ writ to 
Tesummons 


the record and his judgment concerning the .cause which a cause for 
stood for hearing in our said court between B. the nada 
claimant and C. the tenant concerning so much land has been 


with its appurtenances in such a vill, and whereof the ico Rt " 
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sine die  Cü ptinentiis in tali villa, e& unde idem C. (qui tenens 
PEoper — est) vocavit ad warrantü pdictum A. et ita q loquela 
minoris, illa tunc sit in eodem statu quo fuit quando remansit 
adu sine die, eo q idem À. tunc fuit infra setate, et qui 
warran. nune habet ztatem ut dicitur. Et sumoneas per bonos 
um sumonitores pdietum A. q tunc sit ibi ad warrantizan- 

dum predicto C. terram illam, vel ad ostendendum 

quare warranüzare no debeat, et habeas ibi suinoni- 


tores et hoc bre. "Teste &c. 


3. Si aute remanserit sine die propter iter justice. tunc 
Hes DP sic: suinoneas &ec. ut supra, it& q loquela illa tunc 
justiciario- Sib ibi in eodé statu in quo fuit quando remansit sine 
rU P? die ppter iter justiciariorü p singulos cofü, vel sic: 
regis. quando posita fuit coram justiciariis ad primam assisam 

càüm ad partes illas venissent, ad quas nondü venerint 
sicut pvisum fuit, vel aliter: si remansit sine die p 
servitio düi regis, tunc sie: lta q loquela illa tunc sit 
in eode statu, in quo fuitó quando remansit sine die, eo 
q predictus talis profect? fuit in partes transmarinas 
in servitio nostro, vel alibi per preceptum nostrum, et 


f.490. de quibus idem talis reversus est ut dicitur. 


: 4. : Item aliter, si in Terram Sanctam, et tune sie. Ita 
eub ME q loquela illa; tunc sit in eodem statu in quo fuit die 


nu quo remansit sine die, eo q pdictus talis profectus 
in ierra . " 
Sanetam, tuit in Terram Sanctam, de qua nunc reversus est ut 


dicitur. 


5. Item si placitum dotis in curia düi regis remanserit 


Item 31 ad . . . . e 9,09 . . 
euram — Sine die. ppter inquisitionem transmissam ad curiam 


Christiani- Christianà et tunc sic. Suimoneas per bonos suimoni- 


tatis qua- . ee 
cunque de 'OIes Á. q sit ad respondendum B. mulieri quare non 
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said C. (who is the tenant) has vouched the aforesaid A. day on 

io warrant, and so that the cause should stand for TUA E 
hearing in the same state in which it was when it was a minor, 
stayed without a day, inasmuch as A. was then under jo hes 
age, and who is now of full age as it is said. And sum- vouched to 
mon by good summoners the aforesaid A. that he be "^"T^^* 
there present to warrant to the aforesaid C. that land, 

or toshow why he ought not to warrant it,and have 

there the summoners and this writ, Witness, &c. 

But if it has been stayed without a day on account of . 3. 
ihe iter of the justiciaries then thus: Summon &c. as "i ipyotm 
above so that the cause may stand for hearing there x as iter 
in the same state in which it was when it was stayed epe: 
without a day on account of the iter of the justiciaries and for the 

: ] service of 
through the several counties; or thus, when it was the king. 
placed before the justiciaries at the first assise when 
they should have come into those parts, to which they 
have not yet come as was provided : or otherwise, if it 
has been stayed without a day for the service of the 
lord the king, then thus: So that that cause shall stand 
for hearing in the same state in which it was when it 
was stayed without a day, inasmuch as so-and-so afore- 
said had set out for parts beyond the sea in our service 
or elsewhere through our command, and from which the e, 4», 


. Said so-and-so has returned as it is said. 


Likewise otherwise, if he has set out for the Holy 4. 
Land, then thus: So that the cause shall stand for hear- n cou 
ing in the same state in which it was on the day on journey to 
which it was stayed without a day, inasmuch as so-and- irae 


so aforesaid had set out for the Holy Land, from which 
he has now returned as it is said. 


Likewise if à plea of dower in the court of the lord 5. 
the king has been stayed without a day on account of j'Eewise if 
an inquest transmitted to the court of Christianity, and transmitted 
then thus: Summon by good summoners À. that he be E 


present to answer to the woman B. wherefore he does not Christi- 


causa vel 
in pl acito 
dotis. 
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reddit ei dotem suam, qus eam contingit de libero 
tenemento suo, q fuit talis viri sui &c. ita q loquela 
illa tune sit ibi in eodem statu, in quo fuit quando 
remansit sine die, eo q predictus ÀÁ. objecit eide B. 
quód non debuit inde dotem habere, eo quód prsedictus 
talis vir suus, p quem dotem petiit, vivus fuit. Et 
unde jpdieta B. coram pdictis justice. nostris sectam 
sufficientem pduxit q mortuus est, et sic de aliis, ubi 
inquisitio facienda est in foro seculari. Si autem 


. facienda sit inquisitio in curia Christianitatis in suo 


6. 


casu in placito dotis, tune sie: et ita quód loquela 
ila, vel: unde loquela illa transmissa fuit ad curiam 
Christianitatis eo q pdictus A. objecit eidem B. q non 
debuit inde dotem habere, quia nunquam fuit tali 
viro suo desponsata, vel aliter: videlicet legitimo 
matrimonio copulata. 


Item si de advocatione ecclesie fuerit loquela, et 


Siin parte remanserit. sine die propter servitium dni regis, tune 


transma- 
rinas in 
servitio 
regis de 
&dvoca- 
tione. 


7. 
Sigeneralis 
fieri debet 


fiat resumonitio ut supra. Si autem de assisa ultime 


Psentationis, tune sic: Auditurus recordum et judicium 


suum de assis& ultimse psentationis d summonita fuit 
coram eisdem justiciariis nís &c. inter À. petentem et 
eundem B. deforciatorem, ita q assisa illa tune sit in 
eodem statu in quo fuit quando remansit sine die, eo 
( pdictus B. profectus fuit ad partes transmarinas in 
servitio nostro per peeptum nostrum. Et ex pdic- 
tis sumi poterit exemplum qualiter in casibus consimi- 
libus fieri debeat resumonitio. 


Si autem generalis fieri debeat resummonitio ad 
baneum, eo q omnes loquelee de banco posit»? sunt 


E a— —— 
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render to her her dower, which pertains to her from her anity for 
free tenement which belonged to so-and.so her husband $93, pies 
&c., so that the cause shall then stand for hearing there of dower. 
in the same state in which it was when it was stayed 
without a day, inasmuch as the aforesaid A. has objected 

to the said B. that she ought not to have the said dower 
therefrom, inasmuch as so-and-so her aforesaid husband, 
through whom she claims dower wasalive. And where- 

upon the aforesaid B. before our said justiciaries pro- 

duced a sufficient sect, to prove that he is dead, and so. 
concerning other things where an inquest is to be held 

in à secular court. But if an inquest is to be held in a 

court of Christianity in its own case in a plea of dower 

then thus: and so that the cause for hearing, or where- 

upon the cause for hearing was transmitted to the 

court of Christianity, inasmuch as the aforesaid A. ob- 

jected to the said B. that she ought not to have dower 
therefrom, because she was never espoused to so-and-so 

her husband, or otherwise, to wit, coupled in lawful 
maitrimony. 


Likewise if the cause for hearing should be concern- ^ "hod T 
ing the advowson of à church, and it has been stayed parts 
without a day on account of the service of the lord the yon En 
king, then let à resummons be made as above. But if service of 
concerning an assise of last presentation, then thus: in ied su 
order to hear the record and his judgment concerning the an advow- 
assise of last presentation which was summoned before 99? 
our said justiciaries &c. between À. the claimant and B. 
the deforceor, so that the assise be in the same state in 
which it was when it was stayed without a day, inas- 
much as the aforesaid B. had set forth to parts beyond 
the sea in our service by our command. . Ànd from the 
instances aforesaid an example may be derived in what 


manner à resummons ought to be made in similar cases. 


But if a general resummons to the bench ought to be ,,, ^ 
: ! 2 general 
made, inasmuch as all the causes for hearing before resummons 
the bench are placed without a day on account of the 9"8htto be 
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resummo- sine die ppter itinerationem justice. in diversis cof, 


itio ad de h : ET 
boom tunc fiat resumonitio in diversis cof in hac forma. 
8. Rex vie. salute: peipimus tibi q sine dilatione cla- 


eu m mare facias in cofü tuo, et per cof tuum in diversis 

quod hundredis, et mercatis, et p omnes ptes de com tuo, q 

$27^'* omnia placita d per brevia nostra, vel per peeptum 
justie. nostrorü de banco atterminata fuerunt apud 
West. infra octabas S. Hilarii ultimó pteritas et Paschre 
pxime sequentes, e& d. per 'peeptum nostrum posita 
fuerunt sine die occasione itinerationis talis, vel occa- 
sione exercitus nii in Walliam, vel alterius, sint co- 
ram justic. nostris &c. apud W. ad talem terminü in 
eodem statu in quo fuerunt quando remanserunt sine 
die per pceptum nostrum occasione pdicta, tam de es- 
soniis faciendis et non faciendis, quam de omnibus 
alis circumstantiis eorundem  placitorum. Alia vero 
placita, quee per preceptum nostrum vel peeptum pdic- 
torum justice. nostrorum itinerantium posita fuerunt 
post certum diem ad talem terminum apud talem lo- 
cum ad talem terminü et talem, ibi deducantur, & tene- 
antur sicut ibi posita fuerunt, et habeas ibi hoc bre, 
et alia brevia omnia qu:s penes te habes pertinentia 
ad pdicta placita. Teste &c. 


f. 496 b. Car. XXTII. 


Except ? Competit etiam tenenti exceptio dilatoria ex persona 
ex persona petentis, eo q separatus est à comunione gentium ppter 


Lp lepram d est in anima, ut si fuerit specialiter ex- 
lepram vel comunicatus, quia sicut quis poterit habere lepram in 
propter . . . HOME : : à 
excomma. CÓTpore, ita et in anima. Excomunicato enim inter 
nieationem. dicitur omnis act? legitimus, ita g agere non potest 


nec aliquem convenire, licet ipse ab aliis possit cove- 
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itineration of the justiciaries in the different counties, made tó 


then let à resummons be made in the different counties tun DENN. 
in this form. 
The king to the viscount greeting. We enjoin you , * " 


that without delay you cause proclamation to be made the vis- 
in your county court and throughout your county in the dou 
different hundreds and markets and through all parts claim. 
of your county, that all the pleas which through our 
writs or through the order of our justiciaries of the 
bench were put off at Westminster between the octaves 

of St. Hilary last past and those of Easter next following 

and which through our precept were set down without a 

day on the occasion of the said itineration, or on occasion 

of our army marching into Wales or of something else, 
shall be held before our justiciaries &c. at W. at such à 
term in the same state in which they were when they 
were stayed without a day through our precept on tho 
aforesaid occasion, as well concerning the making of 
essoins and the non-making of them, as concerning all 
other circumstances of the said pleas  . But let the 
other pleas, whieh through our precept or the precept 

of our aforesaid justiciaries iUinerant were set down after 

a certain day for such a term at such à place for such 

and sueh a term be brought forward and entertained, 

as they were there set down, and have there this writ, 

and all the other writs which are in your possession per- 

. taining to the aforesaid pleas. Witness, &c. 


CHAPTER XXIII. ' f. 496 b. 


The tenant is also entitled to a dilatory exception Am ue 


against the person of the claimant, on the ground that tionagainst 
he is separated from the communion of men on account PA ECTROR 


of leprosy which is in his soul, as if he has been spe- claiment 

n | . on aecount 

cially exeommunicated, because as & person may. have ofleprosy 

leprosy in his body, so he may have it also in his ^r dut 
. . LI . ! count o 

soul. For an excommunicated person is interdicted from excomma- 

every legal act,so that he cannot bring an action nor Picaton. 


convene any person, although he may be convened by 


Britton, ii. 
ch. xviii. 
S 1. 
Fleta, vi. 
c. 45, $ 1. 


appellatus 
sit de 
felonia, 
non cadit 
actio ante 
convic- 
tionem 
instituta. 
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nir. Qui auté hujusmodi exceptione  opposuerit, 
oportebit eum habere pbationem, quia simplici voci 
tenentis non erit fides adhibenda, nec etiam cujuslibet 
de populo testimonio, quia oportebit eum qui excipit 
in hoe casu, habere literas ordinarii, sicut archiepi- 
seopi, vel episcopi, vel alterius judicis ordinarii vel 
delegati, rei veritate testificantes q talis nominatim 
exeomunieatus sit, et ex tali causa, vel si ordinarius 
psens sit & hoc testificetur vivà voce. Funestam enim 
vocem interdici oportet, potius qm audiri, nec solum 
vox eorum interdicitur, sed si quid ab ipsis fuerit im- 
petratum, firmitatem non obtinebit. Cum excoinunicato 
autem nec orare, nec loqui, nec palam nec abscondite, 
nec vesci licet, exceptis quibusdam psonis. 


Conveniri aute potest (sicut pdictum est), ne me- 
lioris conditionis sib qm non excommunicatus, vel ne 
de malitia sua possit lucrum deportare. Ut si vir & 


uxor implacitati fuerint de hsreditate uxoris, si vir 


de felonia appellatus fuerit & convictus, tamen ppter 
hoc non cadit actio prius ante cóvictionem instituta, et 
sic ex malitia lucerü non reportant, q cadere possit 
actio, licet differri possit ad tepus ppter dubium even- 
tum appellati, dum tamen convictus non fuerit con- 
demnatus ad morte naturalem vel civile. Naturale, 
ui si suspensus fuerit, quo casu cadit actio. Si aute 
civile, eodem modo, ut si utlagatus fuerit. Si aute tale 
fuerit crime, q ultimü non inducat suppliciu, sed tantü 
membrorü amissione, sicut oculos, aut testiculos, vel 
utrüd, ppter hoe non cadit actio prius instituta : ut de 
itinere M. de P. in com Lynce, de Thomas de Rasue, 
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others. But he who has raised an objection of this 
kind, must have the necessary proof, because faith is 
nob to be given to the simple voice of the tenant, nor 
indeed to the testimony of any one of the publie, be- 
eause it will be incumbent for him who excepts in 
this case, to have letters from the ordinary, as from the . 
archbishop or a bishop or some other judge ordinary or . 
delegate, testifying the truth of the matter, that so-and- 
So by name has been excommunicated, and for such a 
cause, or if the ordinary be present and testifies this 
orally. Foran unlucky voice ought to be interdicted 
rather than heard, and not only is their voice interdicted, 
but ifany writ has been obtained by them, it shall not 
have validity. For it is not allowable to pray with nor 
to speak with, either in public or in secret,nor to eat 
with an excommunicated person, except io certain per- 
Sons. 


He may be however convened (as stated above), lest 
he should be in & better condition than a person not jeu 
excommunicated, or lest he may derive gain from his ife is 
own wickedness. As if a husband and wife have been a of 

impleaded concerning the inheritance of the wife, if the before 
husband has been accused of felony and has been con- conviction. 
victed, on that account the action does not fall, having 
been previously instituted before the conviction, and so 
they do not derive gain from their wickedness, that the 
action should fall, although it may be put off for & time 
on account of the doubtful event of the accused party, 
provided however the convicted party be not condemned 
io à natural or a civil death. .À natural death, as if he 
should have been hanged, in which case the action falls. 
But if a civil death, in the same manner as if he had been 
outlawed. But if the crime be such that it does not en- 
tail an extreme punishment, but only theloss of members, 
as of eyes or testicles or both, on that account an action 
previously commenced does not fall as in the iter of 
Martin de Pateshull in the county of Lincoln, concerning 


R 2657. A A 
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&e. A petente vero in contrarium sic poterit respon- 
deri, Frater, si essem excomunicatus, absolut? sum à 
tali superiore judice ordinario vel delegato, ad qm ap- 
pellavi Item dicere "poterit, q. si excomunicatus fui, 
hoc fuit de facto, quia nulla subfuit causa alia, nisi 9 
judici ecclesiastico obtéperare noluit cognosceti de lay- 
eo feodo, vel de catallis et debitis d nó sunt de testa- 
meto vel matrimonio, et unde hora cogrua exhibui eis 
literas dfi regis phibitorias ne pcederent, et quib? 
pdieti judices differre noluerüt. Ite respoderi poterit 
q excomunieatio nulla fuit, vel injusta, quia à tal 
setetia rite fuit appellatü, et plures alias ptedere poterit 
resposiones ad tuitione stat? sui, sed ad manu statim 
habeat pbatione, quia cü costiterit de excommunica- 
tione, de absolutione constare oportebit. 


00$ In fine vero notandum, quód ubi quis fuerit rite 
Si quisrt* excommunicatus, et in ea pertinacia & excommunica- 
nicatus . tione pertinaciter perseveraverit per xl. dies, claves Ec- 
ase elesite contemnendo, tune (ut gladius gladium adjuvet) 
extiterit in 24d mandatum episcopi vel ejus officialis capiatur exco- 
excommu- imunieatus. Sed nunquam capietur aliquis ad mandatü 
per quad. Judicum ^ delegatorum, vel archidiaconum,! vel alterius 
rént? judicis inferioris, quie rex in episcopos coercionem habet 

ppter baroniam. Cüm autem talis capi debeat ratio- 

nabili de eausa, cüm cancellarius literas episcopi rece- 


perit, fiat breve in hac forma. 


4. Rex vieecomiti salute. Significavit nobis venerabilis 
Brevede pater N. p literas suas patentes, quàd talis ob mani- 


excommuis 
mera festam contumaciam suam excommunieatus est, nee se 
eapiendo. 


! * archidiaconi" MS. Rawl. C. 160. 


aeu E d 
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Thomas de Rasue &c. But by a claimant an answer to 
the contrary may be thus given, Brother, if I have been 
excommunicated, I have been absolved by such a superior 
judge ordinary or delegate, to whom I appealed.  Like- 
wise he may say, that if I have been excommunicated, 
this was in fact, because there was no other cause, 
except that I was unwilüng to obey the ecclesiastical 
judge holding cognisance of a lay feud, or of chattels or 
debts which were not testamentary nor matrimonial, 
and whereon at & suitable hour I exhibited to them 
letters of the lord the king prohibiting them from pro- 
ceeding, and to which the aforesaid judges were un- 
willing to defer, Likewise it may be answered that the 
exeommunication was null, or unjust, because an appeal 
was duly made from the sentence, and he may bring 
forward several other answers to defend his status, but 
let him have immediately at hand the proof, because if 
the excommunieation be established, it will be incumbent 
that the absolution be established. 


But in the end it is to be noted, that when & person i 3. 

; 8 person 
has been duly excommunicated and has persevered has been 
obstinately in that obstinacy and excommunication duly ex 
throughout forty days, contemning the keys of the eated, and 
church, then (that sword may aid sword) let the excom- f. 427. 
munieated person be seized upon the mandate of the DP Per 
bishop or his official. But no one shall ever be seized his exeom- 
upon the mandate of judges delegate or of an archdeacon arn 
or any other inferior judge, because the king has coercion days. 
over bishops on account of their barony. But when 
such & person ought to be seized for a reasonable cause, 
when the chancellor has received the letters of the 


bishop, let & writ issue in this form. 


The king to the viscount greeting. The venerable, 4, 
father N. has signified to us by his letters patent, that seize an 
so-and-so has been excommunieated on account of his 9Xcommu- 

: à i SNP nicated 
manifest contumacy, nor is he willing to submit himself person. 
| AA 2 


5. 
Si appella- 


tus de felo- 


nia ad 
appellum 
declinan- 
dum falso 
dedit in- 
telligi 
episcopo, 
quod ap- 
pellans 
excommu- 
nicatus fuit, 
et captus 
fuit, breve 
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vult per cesuram ecclesiasticam justiciare. Quia vero 
potestas regia saerosancts ecclesi; in querelis suis 
deesse non debet, tibi peipimus quód fpdietum talem 
per eorp? suum (secundum consuetudinem Anglic) jus- 
ticies, donec sacrosancte ecclesite tam de conteptu, 
quàm de injuria ei illata ab eo fuerit satisfactum. "Teste 
meipso apud Westmonasteriü &ec. Qui cüm captus 
fuerit & ecclesie satisfecerit, deliberabitur ad manda- 
tum episcopi per tale bre. Rex vicecomiti salutem. 
Quia venerabilis pater talis episcopus significavit no- 
bis, quód talis quantum ad mandatum suum, vel ad 
mandatum talis venerabilis patris talis episcopi, à 
ie capi et per corpus suum tanquam cótemnentem 
claves ecclesise justiciari Beeperimus, beneficium abso- 
lutionis impedit, tibi peipimus q à prisona nostra qua 
detinetur ipsum deliberari facias quietum &c. Et no- 
tandum q ad nullius mandatum deliberari debet, nisi 
ad mandatum díüi episcopi, nec antequà ipse man- 
daverit quód eeclesie sic satisfecerit, nisi captus fuit 
per falsam suggestionem ordinari, vel aliorum plato- 
rum, vel si per malitiam adversarii, ut eum excludat 
&b actione quam versus eum instituit. Et si ita, tunc 
fiat tale breve ad ipsius deliberationem. 


Rex vieecomiti salutem. ^ Ostensum est nobis ex 
parte talis, d cium aliquando appellasset quendam. ta- 
lem in comitatu tuo de roberia & hujusmodi, & tibi 
à nobis peeptum esset quód talem appellatum attachi- 
ares: Idem appellatus, ut ipsum talé appellante gra- 
varet, & appellum suum adnihilaret, falsó suggessit 
episcopo tali, quód idem appellans in quadam excom- 
municatione perseveravit contumaciter p quadraginta 
dies et amplius, & ita g literas ab eodem episcopo im- 
'petravit ad nos directas q extenderemus brachium 
seculare, per cujus deceptionem idem appellans cap- 
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to ecclesiastical censure. Because the regal power ought 
not to fail holy church in its complaints, we enjoin you 
that you enforce justice against him personally (aecord- 
ing to the custom of England) until satisfaction has been 
made by him to holy church for his contempt as well as 
the injury caused to her. Witness myself at West- 
minster, &c. Who, when he has been seized and has 
satisfied the church, he shall be delivered upon the 
mandate of the bishop by such a& writ. Because the 
venerable father bishop so-and-so has signified to us 
that to so-and-so, whom at his mandate or at the mandate 
of the venerable father so-and-so the bishop so-and-so 
we enjoined that he should be seized by you and have 
justice personally enforced against him as contemning 
the keys of the church, he has granted the benefit of - 
absolution, we enjoin you that you cause him to be set 
free and quit from our prison in which he is detained. 
And it is to be noted that he ought not to be set free 
upon the mandate of any one, except at the mandate of 
the lord bishop, nor before he has sent word that he 
has satisfed the church, unless he has been seized through 
a false suggestion of the ordinary or other prelates, or 
through the malice of an adversary, that he might ex- 
clude him from an action which he had brought against 
him. And if so, then let à writ of this kind i issue for his 
delivery. 


The king to the viscount greeting. It has been shown ,, 5 


io us on the part of so-and-so, that when he had accused iar 
& certain person in your county court of robbery and such Mr io 
like and we had enjoined you to attach such accused frustrate 
person, the said accused party, that he might aggrieve !he hid 
the said acecuser and annihilate his charge, has falsely led the 


suggested to bishop so-and-so, that, the said accuser has Pisbop to . 


persisted for forty days and more in a certain excom.- that the 
munieation, and so that he obtained from the said bishop NA cen 


letters directed to us that we would stretch out our ora 


ated, 


secular arm, through whose deception the said accuser A he has 
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ad delibe- tus est, & in prisona nostra detentus, ut dicit. Et 
randum 


ni quia nemini debet fraus sua patrocinari, tibi peipi- - 

Flea, vi, Imus q si pd. talis appellans fecerit te securum de cla- 

ch.45,82. more  &c. tune pone p vadium &e. pdictum talem 
appellatum, quód sit coram &c. inde responsurus. Et 
interim facias p dictum talem appellante deliberari à 
prisona nostra, nisi captus fuerit alia occasione quare 
deliberari non debeat. Teste &c. Si aute forte captus 
non fuerit, & judex aliquis malitiosé suggesserit epi- 
Scopo, q quis excomunicatus fuerit, fiab breve vic. de 
non capiendo talem, ut supra, de phibitionibus. 

— £421 b. Car. XXIV. 

1. Est etiam et alia exceptio d tenenti competit ex 
pauperum persona petentis ppter defectum nationis à dilatoria 


petentis, ^ est et non perimit actionem, ut si quis alienigena qui 
quia alieni- 


fes et ad fuerit ad fide regis Francis, et actione instituat ver- 


dem pes sus alim qui fuerit ad fidem regis Anglis, tali non 
respondeatur, saliem donec írze fuerint comunes, nec 
eliam sive rex ei concesserit placitare, quia sicut Án- 
glieus non auditur in placitando aliqm de terris et 
ienementis in Francia, ita nec debet Francigena & 
alienigena, qui fuerit ad fidem regis Francie, audiri 
Supra fol placitando in Anglia. Sed tamen sunt aliqui Franci- 
415b. — genz in Francia, qui sunt ad fide utriusd, et semper 
fuerunb ante Normannià deperditam & post, & qui 
placitant hie et ibi ea ratione qua sunt ad fide utrius, 
sicut. fuit W. comes Mart et manens in Anglia, et M. 
de Feynes manens in Francia, et ali plures, et ita 
i&men, si contingat guerra moveri inter reges, rema- 
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was seized &nd detained in our prison, as he says. been 
And because nobody ought to be benefited by his own $Zeba 
fraud, we enjoin you that if the aforesaid accuser has him free. 
given you security concerning his complaint &c., then 

place such accused party under bail, &c., that he should 
present himself to us, &e., in order to answer thereon. 

And meanwhile cause the aforesaid so-and-so the accuser 

to be delivered out of our prison, unless he shall have 

been seized upon some other occasion wherefore he 

ought not to be set free. Witness &c. But if by chance 

he has not been seized, and some judge has maliciously 
suggested to a bishop that he has been excommunicated, 

let à writgo to the viscount not o seize the said person, 


as above concerning prohibitions. 


CHAPTER XXIV. f. 427 b. 


There is likewise another exception,to which the tenant ,. l- - 


is entitled against the person of the claimant, on account tion 


of the defect of his nation, which is dilatory and does not n ia: 


' perempt the action, as if he be an alien by birth who is the claim- 


of fealty to the king of France, and he brings an action rie 


against some one who is of fealty to the king of England, slien by 
no answer shall be made to such a person at least until SER o 
the lands shall be common, nor even if the king has the king of 
allowed him to plead, because as an Englishman is not ^ 
heard, if he implead any one concerning lands and tene- 


ments in France, so ought not a native of France and & 


^. born alien who is of fealtyto the king of France to beheard, . 


if he impleads any one in England. But still there are 
some Frenchmen in France, who are of fealty to both, 
and have always been so before Normandy was lost and 
afterwards, and who implead both here and there for the 
reason that they are of fealtiy to both, such as William 
the earl Marshall resident in England, and M. de Feynes 
resident in France, and several others, and so however 
that, if it should happen that war should arise between 


9. 
Exceptio 
contra 
petentem 
propter 
statum 
dubium 
multis 
rationibus. 
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neat psonaliter quilibet eorü cum eo cui fecerit ligean- 
tia, et; faciat servitum debitü ei cum quo non steterit 
in persona. 


Competit etiam tenenti exceptio ex psona petentis 
ppter statü dubiu, & dubium rei eventu. Status qui- 
dem hominis dubius esse poterit multipliciter, tum 
ppter dignitatis mutationem, ut si quis fuerit in ali- 
qua dignitate constitutus, et electus fuerit vel postu- 
latus ad aliam dignitate, & cum consensum pbuerit, 
pendet status suus quousq, fuerit confirmatus, et sic 
ratü esse non poterit, quod cum eo actum fuerit pen- 
dente statu suo. Ite dici poterit si quis fuerit in ali- 
qua dignitate constitutus, et fuerit in causa deposi- 
tionis, et meritis suis exigentibus vel non exigentibus, 
et cüm fuerit depositus juste vel injuste appella- 
verit, pendente appellatione non valet q cüm eo 
actu fuerit, quia si teneat depositio omnia erunt revo- 
canda, & sie judiciü delusoriuü. Item poterit status 
esse dubius ppter causam criminalem impositam alicui, 
ubi vertitur periculum vite vel membrorü, in causa 
civili respondere non tenetur nec ei respondebitur, an- 


tequam se defenderit vel non defenderit in causa - 


criminali, quia si prius in causa civili ageretur, con- 
vieto crimine retrotrahendum erit tempus usd ad 
tempus comissi criminis, & sic quicquid actum fuerit 


in medio tempore inter convictionem et crimen comis-. 
$um erit revocandu: et ita eum talibus agi non po- 


terit donee status confirmetur, ut supra de placitis 
coron: pleniüs de hae materia. De causa vero depo- 
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the kings, each of them should personally remain with 
him to whom he had made allegiance, and let him do 
due service to him with whom he does not personally 
array himself. 


! The tenant is also entitled to an exception against the ,. Lo 

person of the claimant on account of his doubtful síatws, tionagainst 

and the doubtful event of & matter. "The síaítus of a aipavocd 

man may be doubtful in many ways, as well on account of his 

of à change of dignity, as if à person has been established iri 
in à certain dignity, and has been elected or demanded many 
for another dignity, and when he has given his consent, '**50ns. 

! his status is in suspense until it has been confirmed, and 

| so whatever proceedings have been had with him, whilst 

| his status was in suspense, cannot be ratified. "The same 

thing may be said, if. & person has been established in a 

| certain dignity, and is involved in a cause of deposition, 

his merits either requiring ii or not requiring it, and 

when he has been deposed, whether justly or unjustly, he 

has appealed, pending the appeal what has been trans- 

acted against him does not avail, because if the deposi- 

tion binds him, every thing will have to be revoked, and 

so the judgment will be illusory. Likewise his síatus 

may be doubtful on aecount of a criminal cause imposed 

on à person, where there is risk of life or members ; in a 

civil cause he is not bound to answer nor shall an 

answer be given to him before he has defended or failed 

to defend himself in the criminal cause, because if pro- 

ceedings were previously had in the civil cause, if he 

was convicted of a crime the time would have to be 

referred back to the time of the committal of the crime, 

and if any proceedings should have been taken in the 

intermediate time between the conviction and the com- 

mission of the crime, they would have to be revoked: 

and so proceedings cannot be taken against such parties 

until their satus be confirmed, as above concerning the 

pleas of the crown in such matters. Concerning a cause of 
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Supr f. gitionis sumi poterit exeplum de episcopo Bathonensis 
& abbate de Glastoü coram justiciar. de banco. 


3. Competit etiam exceptio tenenti ex psona petentis 
Exceptio ; . . i : . 

ex deligo €6 ex delicto dilatoria, ut si tenens spoliatus fuerit à 

Hidd petente et non restitutus in toto vel in parie, non 

donee respondebit tenens ante restitutionem, quia nudi con- 

22 PN tendere, nec inermes nos inimicis debemus ! opponere, 

nec videtur quis restitui qui non in totü restituitur, 

sicut nec videtur res reddita quse deterior facta red- 

ditur, secundum quod superius videri poterit de spo- 


liatoribus & disseysinis & restitutionibus. 


f. 428. CAP. XXV. 


l- Competit etiam exceptio tenenti peremptorià ex 
ExcopHo persona petentis, et quandodj dilatori& tam ex psona 
quiajus alterius quàm petentis, quia sine alio agere non po- 
ita quot terit per se, qui tantundem juris habet quàm ipse qui 
sinealiis petit, ut. sunt plures participes, vel quia nihil juris 
dol pcueb habet sine alio sieut vir de re uxoria sine uxore, vel 
velquia  g uxor agere nO poterit sine viro de re ppria, cüm 
tariit alios vir sit ei adjunct? et caput uxoris, vel quia petés ac- 
sine quibus tionem non habet aliquam Q rem deducere possit in 
nm judicium sine aliis, sicut, sunt canonici et monachi 

simplices vel amotibiles sine abbate vel priore. Item 
decanus & capitulum sine episcopo. ltem si petens 
jus habeat cüm sit cohzres justus et ppinquus, alius 
tamé majus jus habet quia ppinquior: sieut videri 
poterit supra in tractatu de assisa& mortis antecessoris. 


! * pon debemus," MS. Rawl. C. 160. 
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deposition an example may be taken concerning the 
bishop of Bath and the abbot of Glastonbury before the 
justiciaries of the bench. 

A tenant is also entitled to & dilatory exception mS 
against the person of the claimant and on account of no 
an offence on his part, as if the tenant has been spoiled secount 
by the claimant and has not had restitution 1n whole or offence of 
in part, the tenant shall not answer before restitution, "n 
for we ought not to contend naked nor to oppose our- has had 
selves unarmed against our enemies, nor does a person '*stitution. 
seem to have restitution who has not entire restitution, 
justas a thing does not seem to have been given back, 
which is given back in a deteriorated state, according to 
what may be seen above concerning spoilers, and dis- 
seysines, and restitutions, 


CHAPTER XXV. 2d 


The tenant is also entitled to à peremptory exception , 1. 
against the person of the claimant, and sometimes also denn 
io & dilatory exception against the person of another because 
than the claimant, because he cannot proceed by himself j? yii. 
without another, who has as much right as the claimant so that he 
himself, as there are several co-parceners, or because he withont 
- has no right without another person, as a husband con- n sini 
cerning the property of his wife without his wife, or in parti PN 
. because a. wife cannot, proceed without her husband con- eM 
cerning her own property, since the husband is joined without 
to her and is the head of the wife, or because the claim- "hem &c. 
ant has no right of action which can bring the thing 
into judgment without other persons, such as are canons 
and simple monks who are removable without an abbot 
or prior. Likewise & dean and canons without a bishop. 
Likewise if the claimant has & right, when he is a right 
and near co-heir, but another person has a greater right 
because he is nearer, as may be seen in the treatise con- 


cerning an assise of mortdancester. 


is common, . 


2. 
Exceptio, 
quod par- 
ticipes 
habet sine 


quibus &c. 
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Sed inprimis dicendum erit de exceptione illa, qu:ze 
eopetit tenenti eo q participes qui tantundem juris 
habent in brevi no nominantur. Et sunt plures par- 
lieipes quasi unum corpus in eo q unum jus habent, 
et oportet quód corp? sit integrum, et g in aliqua 
parte non sit defectus. Et sunt participes quasi par- 
tem capiétes, sicut partis capaces, ut supra de quali- 
tate et differentia heredum, eo q communis- est inter 
eos res ratione plurium psonarum, vel ratione vicini- 
tatis, vel ratione ipsius rei d partibilis est, et non 
ratione psonarü, que non sunt quasi,unus heres & 
unum corpus, sed diversi heredes, ubi tenementü pti- 
bile est inter plures cohsredes petentes qui descédut 
de eode stipite, et semper solet dividi ab antiquo. 
Possunt aute plures pticipes esse et cohszredes pe- 
tentes, & plures tenentes cohsredes et pticipes, vel unus 
petens sine pticipe, et plures tenétes pticipes, vel unus 
tenens pticeps vel plures, et plures cohsredes qui ni- 
hil inde tenent nec in pparte nec in compensatione, 
et alii qui in pparte, et alii in compensatione p pte 
sua. ltem possunt esse plures petentes pticipes, vel 
unus sine participe, e& unus tenens sine pticipe, vel 
plures tenentes qui ommninó sibi sunt extranei & non 
cohseredes, sed pticipes ut vicini. ltem plures petentes 
sine pticipe, vel unus sine pticipe tota hsreditate, sive 
ibi sint plura maneria sive no, sive versus plures 
plicipes vel extraneas psonas, vel versus unü vel duos 
participes, e& unü extraneuü non pticipé, totam hsredi- 
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But in the first place we must speak of that exception 9, 
which is allowable to the tenant on the ground that E 
part-holders who have as much right are not named in ne has 
the writ. And several part-holders are as it were one P&Emer 
body, inasmuch as they have one right, and it is ineum- whom &c. 
bent that the body should be entire and that there 
Should not be a defect in any part. And part-holders 
are as it were holding a part, as part-capable, as 
above concerning the quality and the difference of heirs, 
inasmuch as the thing is common amongst them in 
respect of several persons, or in respect of vicinity, or 
in respect of the thing itself which is partible, and not 
in respect of the persons, who are not as ib were one 
heir and one body, but divers heirs, where the tenement 
is partible between several co-heirs as claimants who 
descend from the same stock, and is always accustomed 
to be divided from ancient time. But there may be 
! several co-parceners and co-heirs claimants, and several 
| tenants co-heirs and co-parceners, and one claimant 
without a co-parcener, and several tenants co-parceners, 
or one tenant co-parcener or several, and several co-heirs 
who hold nothing thereof neither in proportion nor in com- 
pensation, and others who hold in proportion and others 
who hold in compensation for their own part. Likewise 
there may be several claimant co-parceners, or a single one 
i without & co-parcener, and a single tenant without a co- 
| parcener, or several tenants, who are altogther strangers 
io one another and not co-heirs, but co-parceners as 
neighbours. Likewise several claimants without a co- 
parcener or & single one without a co-parcener to the 
entire inheritance, whether there be there several manors 
or none, whether against several co-parceners or strangers 
to one another, or against one or two co-parceners, and 
one stranger not & co-parcener, claimants to the entire 


— —-— 


! 'The Latin text allows of a play | capientes, and partis capaces, which 
. upon the words, participes, partem | it is difficult to render into English. 


f. 498 b, 


9. 
Exceptio, 
quod par- 
ticeps est 
ad fidem 
Tegis 
Francie. 
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tate vel ejus parte. Cüm aute plures sint pticipes 
coheredes, vel ptieipes nó cohsredes petentes, oportet 
q omnes qui petunt & qui capere debent de re pe- 
tta nominetur in bii: unde cüm dicat tenens excipi- 
endo, Frater, non teneor ad hoc bie respondere, quia si 
jus haberes, participes habes qui tantundem juris ha- 
bent in re quantum et vos, vz. À. & B. Ad quod 
poterit petens replicare & dicere qg omnes qui jus 
clamare poterunt, vel ptem de tenemento petito, vel 
de re petita nominati sunt in hoc brevi, & nihil juris 
püinet nec ad À. nec ad B. q participes esse possunt, 
quia À. bastardus est, & B. de servo progenitus, licet 
de libera participi & conjugata. Et unde A. nullo t&- 
pore capere possit cüm sit bastardus, nec B. cüm sit 
de servo pgenitus. lte nec talis particeps foemina 
petere non possit ante tempus, cüm sit servo suo co- 
pulata. It& talis foemina particeps ptem de re petita 
capere non potest, quia de comuni hereditate tenet 
quandam ptem in maritagiü suum, nec vult maritagium 
suum in ptem ponere, ut partem suam per totü ha- 
beat de comuni hzreditate. 


ltem respondere poterit, q particeps de quo dicitur 
nihil eapere potest, quia est ad fidem regis Francis, 
& nihil capere poterit antegm fiat fides regi Anglie, 


.& ceüm terre sint comunes et concordes, & ideo non 


est necesse g in bri nominentur. ltem g particeps 
qui non nominatur, vel aliquis antecessorum suorum 
feloniam fecerit, ita q particeps esse non possit. ltem 
respondere potest q particeps de quo fit mentio mor- 
tuus est sine hsrede de se; vel si heredes habuit, 
omnes mortui sunt. Item qg ille qui pticeps esse de- 
buit totum jus suum g inde habuit cohsredibus suis 
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inheritance or to & part. But when there are several 
claimant co-parceners who are co-heirs, or co-parceners 
who are not co-heirs, it is incumbent that all who claim 
and who expect to take some part of the thing claimed 
should be named in .the writ; whereupon when the 
tenant says in excepting, * Brother, I am not bound 
* to answer to this writ, because, if you have the right, 
* you have co-parceners who have as much right in the 
* thing as you have, to wit, Á. and B." to which the 
claimant may reply and say, that all who can claim a f. 498 b. 
right or à part of the tenement claimed, or & part of the 
estate claimed, have been named in this writ, and no right 
pertains neither to À. nor to B. that they can be co-par- 
ceners, because À. is à bastard and B. was begotten 
by a serf, although of a free woman a co-parcener and 
married. And wherefore À. can at no time take since 
he is & bastard, nor B. since he is begotten by a serf. 
Likewise such female co-parcener cannot claim before 
: .8 certain time, since she is coupled to & serf. Likewise 
such female co-pareener cannot take a part of the thing 
claimed, because she holds à certain part of the common 
inheritance as her marriage portion, nor is she willing 
io put her marriage portion into partition, that she may 
have her part of the whole as of à common inheritance. 


Likewise he may answer that the co-parcener who is  . s. 
i Spoken of can take nothing, because he is of fealty to pe uid 
ihe king of France, and he will be able to take nothing the co-par- 
before he has sworn fealty to the king of England, and prie, 
| when the lands shall be common and concordant, and to the king 
accordingly it is not necessary that they should be 5 Fence. 
named in the writ. Likewise that the co-parcener who 
has not been named or some one of his ancestors has 
committed felony, so that he cannot be a co-parcener. 
Likewise he may answer that the co-parcener of whom 
mentionis made has died without an heir of his body, 
or if he had heirs they are all dead. Likewise that he 


who ought to be &co-parcener has released and quit- 
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remisit, & quietum clamavit. Ad primam vero repli- 
catione petentis, q pticeps no nominatur quia bastardus 
est, triplieari poterit à tenente g sit nominandus, quia 
incertum est adhuc utrum se possit pbare legitimu 
vel non. Eadem vero responsio:esse poterit replicando 
de servo non nominato. Ad hoc aute q dicit q fommina 
particeps nominari non debet cu sit servo copulata, ad 
hoe poterit triplicari q nominari debet, quia si ad 
psens capere non possit, capere possit ad temp?, quia 
servus mori poterit. Ad hoc autem g dicitur, q fce- 
mina particeps non nominata tenet quandam ptem 
hereditatis in maritagium, nec vult maritagium ponere 
in ptem, ad hoc poterit à tenente replicari g adhuc in 
voluntate sua est & electione utrü hoc facere voluerit 


vel non, & ideo in brevi nominanda. De hoc aute 


quod dicit de participe qui est ad fidem regis Fran- 
cim, triplicari poterit à tenente quód nominadus est, 
quia terre possunt esse comunes. Ad hoc autem q 
dieitur, quód particeps mortuus est sine liberis, vel si 
liberos habuerit, omnes mortui sunt, quia dubitari pos- 
sit an it& sit vel non, detur alius dies ut fiat certifi- 
eatio, & secundum hoe aut eadat breve aut stet: de 
hoe autem quod dicit quód particeps remisit, quia de 
hoe dubitari poterit, detur alius dies ut supra, & sum- 
moneatur partieeps quód sit ibi ad ostendendum, si 
quid juris clamet cum aliis participibus de tali here- 
ditate, quia si talis remisit participibus, pars illa ac- 
erescet alis. Et illud idem (secundum quosdam) 
posset diei de bastardo & servo petentibus non nomi- 
natis, quod quidam non admittunt. Et notandum, q 
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claimed to his heirs all the right which he had therein. 
But to the first reply of the claimant that the co-parcener 
is not named because he is a bastard, it may be rejoined 
by the tenant that he ought to be named, because it is 
uncertain at present whether he can prove himself to 
be legitimate or not. But the:same answer may be 


made in replying concerning & serf noi having been 


named. But to this which is said that a female co- 


-parcener ought not to be named since she is coupled to 


a serf, to this it may be rejoined that she ought to be 
named, because if she cannot take at present, she may 
take at some future time, because the serf may die. But 


.to this which is said that a female co-parcener not 


named holds some part of the inheritance as 4 marriage 
portion, and is not willing to put her marriage portion 
into partition, to this it may be replied by the tenant 
that it is still at her own option and choice whether she 
will do this or not, and therefore she is to be named in 
the writ. But to this which is said concerning a co- 
parcener who owes fealty to the king of France, it may 
be rejoined by the tenant that he ought to be named, 
for the territories may become common. But to this 
which is said, that & co-parcener has died without 
children, or if he had children, they are all dead, because 
it may be doubted whether it be so. or not, let another 
day be granted that a certificate raay be produced, and 
according to this let the writ stand or fall: but concern- 
ing this which is said that the co-parcener has released, 
because there may be doubts about this, le& another day 
be granted as above, and let the co-parcener be sum- 
moned that he be present there to show if he claims any 
right with the other co-parceners in such inheritance, 
because if the said person has released to his co-par- 
ceners, his part will accrue to the others And the 
same thing (aecording to some) may be said concern- 
ing à bastard or a serf as claimants and not named, 


which some do not admit. And it is to be noted that 
R 2657. B B 


Fleta, vi. 
c. 48, S 4. 


f. 429. 
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sunt quidam participes qui statim agere possunt & 
capere, & ali qui statim agere sed nihil capere pos- 
sunt ante tempus, sicut foemina copulata servo, & ille 
qui fuerit ad fidem regis Francise, & nominari debent 
omnes, Et sunt quidam qui aliquando capere pote- 
runt & nune capere non poterunt, quia ex delicto & 
felonia facti sunt non capaces, sicut p crimine danati, 
et tales nominare no oportet. Sed omnes nominandi 
süt de quibus certü est vel dubiü utrü capere pos- 
sint vel non, quia in dubio in benignà ptem erit 
interptadü, vz. q capere possint, donec pbetur in co- 
trariu. Si autem certü sit q capere mno poterit sicut 
videt de felone, nec pars illius accrescere poterit ptici- 
pibus, sed diis capitalibus, et ideo de eo nihil ptinet 
ad. pticipes. té nihil accrescet participibus de pte 
eorü qui post teépus capere poterint, sed cum tenete 


eapitali vel capitali dio remanebit pars talium quous- 


que capere possunt (secüdum quosdà), sed (secüdum 


als) videt q no, quia cüm oporteat eos in bri nomi- 


nare et pcedat loquela et judiciü sub nomine eorü, 
videt q recuperare debeat inter alios, & cu judiciü red- 
ditü sib p eis, oportebit q in psonis eorü fiat executio, 
et sie poni debet in seysina sicut et ali. Sed cüm 
seysina habuerit, quis ejiciet eos? qui& si sine judi- 
cio ejieiant à ptieipib? vel ab aliis, de jure seysinà 
recuperabut. Si vero à pticipibus implacitentur, cadit 
actio de jure, quia pticipibus nihil potest accrescere, 
& it& nihil juris habent nec aliquid petere poterüt 
ratione custodie. Sed quid ergo fiet videndü est in 
sequetib?. 


OF EXCEPTIONS. 387 


there are some co-parceners who can forthwith proceed 
and take, and others who can forthwith proceed but can 
take nothing for some time, as & woman coupled to a 
serf, and he who may be of fealty to the king of France, 
and they ought all to be named. And there are some 
who will be able to take at a certain time and now 
are not able to take, because from an offence and a 
felony they have been made incapable, such as persons 
condemned for & crime, and such persons ought to be 
named. But allought to be named, concerning whom 
it is certain or doubtful whether they can take or not, 
because in & doubtful ease the interpretation should be 
on the benignant side, namely that they can take, until 
it be proved to the contrary. Butif it be certain that 
he eannot take, as seems to be the case with & felon, his 
part will accrue not to his co-parceners but to his chief 
lords, and aecordingly nothing of it pertains to the co- 
parceners. Likewise nothing will accrue to the co-par- 
ceners of the share of those, who will be able to take 
after & time, but their parts will remain with the chief 
tenant or with the chief lord until they are able to take 
(according to some), but (according to others) it appears 
that it is not so, because since it is incumbent that they 
should be named in the writ and the argument and the 
judgment should proceed in their name, it seems that they 
ought to recover amongst the others, and when judg- 
ment has been rendered for them, it will be incumbent 
that execution should be made in their persons, and so 
they ought to be placed in seysine just as the others. 
But when they have got seysine, who shall eject them ? 
Because if they be ejected without a judgment by their 
co-parceners or by others, they shall of right recover 
seysine. But if they be impleaded by their co-parceners, 
the action falls of right, because nothing can accrue to 
co-parceners, and so they have no righi, nor can they 
claim anything on the grounds of guardianship. But 
what then shall be done is to be seen in what follows. 
| B Bà 
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4. 
Cum par- 
ticeps sine 
participe 
obtinuerit 
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Sed quid cü pticipes plures extiterint eí capaces, et 
quidà eorü petat & obtineant sine aliis qui nó nomi- 
nantur in bii, no nominatis cosuli poterit p officiü 


perfrau- judicis ppter fraude. Ite cüm plures sint pticipes & 


dem, et 
per frau- 
dem sequi 
noluerit. 


5. 
De sum- 
monendo 
participes. 


6. 
Si unus de 
participi- 
bus moria- 
tur, cum 
omnes in 
brevi 
nominen- 
tur. 


omnes nominati & quida sequi noluerint, nihilominus 
tenebit bre, quia satisfactü est impetrationi, & tales 
qui nó venerint sumoneatur, q sint ad sequedü cü pti- 
cipibus si voluerint. Si &ute sequi noluerint, alii 
nihilominüs sequatur de pte sua, bfe sumonitionis tale 
erit. | 


Rex vie. salute, Sumoneas p bonos sumonitores À. 
& B.q sint corà justic. nfis tali die et loco, ad sequedu 
cü C. & D. de tàta tra cum ptinetüs in tali villa, & 
unde pdicti D. & C. clamat duas ptes versus E. ut 
rationabile pte sua, d eos cotingit de hereditate talis 
eujus heredes ipsi sut. Et unde pdictus E. dicit q no 
vult pdietis C. & D. respodere sine pdictis À. & B. ut 
dicit, & habeas ibi sumonitores & hoc bie. Teste 
&e. 


It& eàm ots nominati süt & agere inceperint simul, 
et unus eorü moriatur, cadit bie, & de novo incipere 
oportet p aliud bie in psona heredis statim vel post 
tepus, secüdü qd heres fuerit infra setate vel no. Sed 
quid si unus ex pticipib^ cu agere inceperit feloniü 
fecerit, vel leprosus devenerit, furiosus, vel no sans 
mentis, videndü utrü remanere debeat loquela vel 
pcedere, sive fuerit petes vel tenens. 
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But what if when there are several co-parceners cap- 
able of suing, and some of them claim and obtain with- Yun rl 
out the others who are not named in the writ, the without 
interest of those who are not named may be consulted ud 


through the office of the judge on aecount of the fraud, has obtain- 
Likewise when there are several co-parceners and all are Puirgkc 
named and some are unwilling to sue, nevertheless the through 
writ wil hold good, because the suing out of it is satis- osillius 
fied, and let such as have not. come be summoned, that o sue. 
they should attend to sue with their co-parceners, if they 

are wiling. But if they shall be unwilling to sue, let 

the others nevertheless sue for their share. "The writ of 


summons will be of this nature. 


The king to the viscount greeting Summon by 
good summoners Á. and B. that they present themselves Ofen. 
before our justiciaries on such a day and at such a place, co-parce- 
in order to sue with C. and D. concerning so much land "^^ 
with its appurtenances in such a vill, and whereof the 
aforesaid D. and C. claim two parts against E. as their 
reasonable part, which belongs to them from the inheri- 
tance of such à person whose heirs they are. And 
whereof the aforesaid E. says that he does not choose to 
answer to the aforesaid C. and D. without the aforesaid 
A. and B. as he says, and have there the summoners and 
' this writ. Witness &c. 


Likewise when all are named and have commenced €. 
proceedings together, and one of them dies, the writ T prem 
abates, and they must commence again afresh by another ceners dies, 
writ in the person of the heir forthwith or after a time, "hen al | 
according as the heir is under age or not. But what ifin the 
one of the co-parceners when he has commenced proceed- ""* 
ings should commit felony, or have become leprous, or 
mad, or of unsound mind, it is to be seen whether the 
hearing should be stayed or should proceed, whether it 


be the claimant or the tenant. 


7 


. Cum unus 
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Cu auté plures sint cohsredes & pticipes, & un? 


ex parti- . Vel plures tota teneàt hereditate, & pticeps un? vel 


cipibus 
totam 
teneat 
heredi- 
tatem. 


Fleta, vi. 
c. 48. $ 5. 


f. 429 b, 
S1 hzre- 
ditas par- 
tita sit 
inter par- 
ticipes. 


9. 
Sunt qui 
tenent 
terram in 
con uamuni, 
sed non ut 
participes. 


plures petat versus unü pticipem tenente vel plures, 
si plures petàt,no est necesse oés nominari in uno bri, 
quia diverse süt actiones, quia quilibet petat pte sua, 
ppriaà, qd eü cotingit sine alio plicipe, ac si un? pticeps 
peteret versus unü vel plures pticipes una erit actio, 
& quo casu tenens! pticeps visu non habebit, quia 
divinare nó poterit d pars ei accidere poterit de com- 
muni hsreditate, poterit tame ei fieri qd tantundem 
valet, ut si dicat, rationabile peto ptem meà dà me 
contingit de tota hereditate, unde talis antecessor meus 
obit seysitus ut de feodo. 


Cotingit aute quadoq qm divisa sit hsereditas inter 
participes, & ecàm quis ptem suam habuerit, à posses- 
sione sua ceciderit, vel q donationem fecerit sub con- 
ditione aliqua, per qm post tempus esse poterit g ad 
ipsum sit reversura, et ecüm per conditionem ad ipsum 
reverti debeat, alius injuste se ponat in seysinam, & 
tenens ei objecerit q participes habuerit, exceptio illa 
non valebit, quia postquàm pticeps in seysina fuerit, 
& terrà de facto suo ineumbravit, nihil de hoc ad co- 


hseredes vel participes, non magis de dàno quàm de 
lucro. | 


Sunt etiam qui tenent in comuni rem aliquam de. 
eomuni consensu sicut pticipes & capaces, sed non 
tamen ut coheredes, ut si de communi consensu aliquam 
vastitatem p comuni comodo reliquerint ad pastura vel 
aliud comodum vel alium usum, si forte petant, eadem 


[aud 


erit exceptio contra ipsos d & contra hsredes, q nullus 


! ** petens " seems to be required by the context, but tenens" is the 
reading of the MSS. 


- 
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But when there are several coheirs and co-parceners, ^ 7. 
and one or more hold the entire inheritance, and one or bir bid 
more co-parceners claim against one or more tenani.co- parceners 


parceners, if several claim, it is not necessary that they dcn 
should all be named in one writ, because there are divers heritance. 
actions, because any one may claim for his own proper 

part, which belongs to him, without another co-parcener, 

as if one co-parcener should claim against one or more co- 
parceners there will be one action, and in which case the 

tenant co-parcener wil not be allowed a view, because 

he cannot divine which part ought to fall to him from the 
common inheritance, there can however be done for him 

what is equivalent, as if he should say, I elaim my 
reasonable part of the entire inheritance, whereof my 
ancestor died seysed as of fee. 


It happens however sometimes that, when the in- 
heritance has been divided amongst the co-parceners, i M 
and when a person has had his part, he has fallen from has been 
the possession of it, either because he has made a dona- deeem 
tion of it under a eondition, in virtue of which after a the co-par- 
time it may happen that it will revert to him, and when E " 
in accordance with the condition it ought to reverttohim, ^ 
another person unjustly puts himself into seysine, and 
the tenant has objected to him that he has co-parceners, 
that exception will not avail, because after & co-parcener 
has been in seysine and has encumbered the land by his 
own act, nothing of this regards his coheirs or co-par- 
ceners, no more for loss than for gain. 


There are also persons who hold an estate in common . 9. 
of their common consent as co-parceners and eapable, but esi 
not however as coheirs, as if of their common consent Who hold 
they have left à quantity of waste land for their com- secat 
mon advantàge for pasturage or for some other advantage but not as 
or for some other use, if they by chance claim, there wi]] *?hetre- 

. be the same exception against them as against coheirs, 


that no one of them can sue or answer without the 
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sine. alio agere possit nee respondere. Res quidem 
comunis esse poterit inter plures multis rationibus, ut 
supra, sieut sunt divisi et heredes. 


" I Datur etià exceptio dilatoria teneti, no ex psona 
quod viro petentis q agere non possit, sed ex psona adjuncti sine 
nonre- — quo petere no potest, et qui non sunt pticipes quasi 


ndetur . : e: ] s 
cujus haere. ptem capientes, quia res d petitur inter petentes cüm 


dissit — evicta fuerit non capit divisione, sicut inter virum et 
uxorem qui sunt quasi uniea psona, quia caro ung& & 
sanguis unus. Res tamen ppria uxoris, et vir ejus 
custos, ecüm sit caput mulieris, et. in quo casu no re- 
spondebitur viro sine uxore nec $? contrario. Item | 
datur exceptio tenenti peremptoria quoad petente, sed - 
non ad eum qui jus habet, ut si quis petat nomine 
suo rem, qui petere deberet rem nomine alieno, ut si 
servus fructuarius qui non habet actione, et sicut sim- 
plex eanonicus vel simplex monachus, quia amotibiles 
sunt et ppetuitatem non habent, et in quo casu cadit 
actio & bre in psona talis, et tenet actio in psona 
alterius p aliud breve. | 


1. Ite datur exceptio dilatoria tenenti contra petente, 
eV licet actio tota ad ipsü ptineat, ppter autoritate superi- 
assensu — Oris, sine cujus assensu & autoritate petere non possit, 
iMiS UP sieut. decanus & capituli trásigere non possunt nec 
pacisci nee mutare statü suü, sicut nec rectores eccle- 
sie de rebus ecclesie sine cósensu episcopi: et plures i 
sunt exceptiones alie, q eopetunt tenenti cotra petente 
pdietis rationibus, et. de quibus ad [sens no recoli- 
tur. 


men | i 
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other. An estate may be common amongst several per- 
sons in many ways, as above stated, just as heirs like- 
wise are divided. 


À dilatory exception is also allowed to a tenant, not 1o. 
against the person of the claimant that he cannot sue, na 
but against the person of an adjoint, without whom he an answer 
cannot claim, and who are not part-holders as it were j$'p foven 
holding a part, because the estate which is claimed, band, 


when it has been recovered by the action, .does not Miri 
admit of division, as between a husband and his wife, the land 
who are as it were one person, being one flesh and one 2e 
blood. But itis the proper estate of the wife, and the 
husband is the guardian of it, since he is the head of 
the woman, in which case an answer shall not be made 
to the husband without the wife, nor contrariwise. 
Likewise a peremptory exception shall be allowed to 

| the tenant as regards the claimant, but not against him 

| | who has the right, if any one claims in his own name 

| & thing which he ought to claim in another's name, as if 

| & serf-steward who has no right of action, and as a 

simple canon or & simple monk, who are amovable and 
have no perpetuity, and in which case the action abates 
and the writ in the person of such an one, and the 
aetion holds good in the person of the other by another 
writ. 


Likewise a dilatory exception is allowed to & tenant , 11. 
against a claimant, although the entire action pertains to En ut ] 
him, on aecount of the authority of a superior, without vithout the 
whose assent and authority he cannot claim, just as a d P 
dean and chapter cannot transact nor bargain nor change Superior. 
their status, just as no more can the rectors of & church 
concerning the things of the church without the con- 
sent of the bishop: and there are several other exceptions 
which are available to & tenant against a claimant for 
the reasons aforesaid, and which do not occur to the 


memory for the moment. 


l. 
De excep- 
tionibus, 
qut com- 
petunt 
tenenti ex 
persona 
propria. 


f. 430. 
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Cap. XXVI. 
Dictum est supra de exceptionibus qus competunt 


tenenti ex persona petentis, nunc autein dicendum de 


exceptionibus qus competunt ipsi tenenti ex psona 
sua ppria. Competit quidem ei exceptio minoris setatis, 
q ante zate non respondeat, non magis quàm petens 
agere possit cotra eum ante :etate, secundü q superius 
dictü est de minori setate. Et secundum hoc videri 
poterit quid agendü sit hic. Item respondere no tene- 
atur, quia non estin seysina nomine pprio sed nomine 
alieno, et ideo non potest in judicium rem deducere. 
Item copetit ei exceptio ex psona sua ppria sicut cotra 
petentem ex statu dubio et dubio rei eventu ut supra. 
Item copetit ei exceptio ex persona sua ppria, quód sine 
aliis respondere non potest, qui tantundem juris habent 
in re quam tenet sicut et ille, vel ratione adjunceti, 
vel ratione majoritatis ut. supra. Sed ad hoc quód 
exceptione habeat quoad actionem differendam et breve 
posternendum, secundum quod participes nominandi 
sunt in brevi vel non nominati videndum erit an 
partita sit inter cohszredes vel non coheredes pticipes 
hereditas vel res comunis vel no. Si autem h:ereditas 
non fuerit partita sed teneatur in comuni, quilibet 
coheredu tantunde juris habet tenendi hereditate 
quantü & alii: sed tamen non p se ante divisione, sed 
p se in comuni cu aliis, et sic totü tenet et nihil tenet, 
$. totu in comuni, & nihil sepatim p se. Cüm autem 
ienens ita excipiat quód non teneatur sine pticipibus 
respondere, videndu est inprimis si hsereditas partita 
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CHAPTER XXVI. 


We have spoken of exceptions which are available to ó Ed : 
the tenant against the person of the claimant, now we tions, i 
must speak of exceptions which are available to the which are 

. : : available 
tenant upon his own proper person. There is available to the 
io him an exception of minor age, that he should not upon his 
answer before he is of full age, no more than the own per- 
claimant can bring an action against him before he is ??^- 
of full age, according to what has been said above con- 
cerning minority. And according to this it may be seen 
what is to be done here. Likewise he is not bound to 
answer, because he is not in seysine in his own name, 
but in another's name, and accordingly he cannot bring 
the thing into judgment. Likewise an exception is 
available to him upon his own person as against &  f.430. 
claimant from his doubtful síatus and the doubtful 
result of à matter as abcve. Likewise an exception is 
available to him upon his own person, that he cannot 
answer without others, who have as much right in the 
thing which he -holds as himself, either by reason of 
being an adjoint, or by reason of majority as above. 

But for the matter of his having an exception as regards 
the deferring the action and the overthrowing the writ, 
according as co-parceners are to be named in the writ or 
are not named, it will have to be seen whether the in- 
heritance has been parted amongst co-parceners who are 
eoheirs, or are not coheirs, or whether it is an estate 
common amongst them or not. But if the inheritance 
has not been parted amongst them, but is held in com- 
mon, each of the coheirs has as much right to hold the 
inheritance as the others, but not by himself before a 
division, but by himself in common with the others, 
and so he holds the whole and he holds nothing, to wit, 
the whole in common and nothing separately by himself, 
But when the tenant thus excepts that he is not bound 
to answer without his coparceners, it is to be seen in the 
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sit vel non. Si aute partita sit, & tenens teneat rem 
petitam sic partità & in pparte, non est necesse quód 
omnes participes in brevi nominentur, quia si in bii 
nominétur illi qui nibil tenent, cadit breve: ut pbatur 
de termino S. M. ai regis Hent decimoquinto in cof 
Essex. Assisa utrum de J. psona de Messe et Radulpho 
de AÁrdern et uxore sua et eorü pticipibus. Ad ide 
facit de comitissa Oxon & W. Blundo & uxore sua, 
quia recessum est à comuni, sed tamen sine participi- 
bus suis non tenet petenti respondere, et si sine eis 
responderet et amitteret, regressum non haberet erga 
participes ad damnum suum restaurandum in aliqua 
contributione facienda, sed hoc sibi ipsi & negligentise 
suz posset imputare. Sed licet non sunt nominati, 
tame oportet q vocentur cüm tenens sine illis respon- 
dere non teneatur.  Sumoniri igitur debet per hoc 
breve. Rex vicecom salutem. Sumoneas p bonos sum- 
monitores Á. B. quód sint coram justic. &c. ad respon- 
dendum C. simul eum D. de tanta terra cum perti- 
nentiis in tali villa vel in tali com, vel de tanto terrse 
cum pertinentiis in alio coti quam idem C. in curia 
nostra &c. clamat ut jus suum versus predictum D. 
et sine quibus predictus D. no vult respondere eidem 
C., eàm pdicti A. et B. sint participes ipsius D. de 
pdieta terra &e. et quo casu si venerint, respondeant 
cum ipso D. si voluerint, si autem non, nihilominus 
, peedat loquela. Et in hoe casu sive venerint sive non, et 
tenens amiserit, p wqualibus portionibus facient tenenti 
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first place if the inheritance has been parted or not. If 
indeed it has been parted, and the tenant. holds the estate 
claimed so parted and in proportion to his part, it is not 
necessary that all the co-parceners should be named in 
the writ, because, if those who hold nothing should be 

named in the writ, the writ abates, as is proved in St. 
Michaels term in the fifteenth year of king Henry in 
the county of Essex. An assise utrum concerning J. 
the parson of Messe:and Ralph de Ardern and his wife 
and their co-parceners. To the same effect is the case 
concerning the countess of Oxford and William Blundus 
and his wife, because they had withdrawn from the 
common holding, but nevertheless one is not bound 
without one's co-parceners to answer to the claimant, and 
if one should answer without them and lose, he would 
not have a right of recourse against his co-parceners in 
order that they should make good his loss by making a 
certain contribution, but this he might impute to himself 
and his own negligence. But although they are not 
named, nevertheless it is incumbent that they should be 
called, since the tenant is not bound to answer without 
them. "They ought therefore to be summoned by this 
writ. 'The king to the viscount greeting  Summon by 
good summoners ÁÀ. and B. that they be present before 
our justiciaries &c. to answer to C. together with D. 
concerning so much land with its appurtenances in such 
& vill or in such a county, or of so much land with its 
appurtenances in another county, which the said C. in. 
our court &e. claims as his right against the aforesaid 
D., and without whom the aforesaid D. is unwilling to 
answer to the said C., since the aforesaid A. and B. are 
co-parceners of the said D. in the said land &c., and in 
which ease if they have appeared, let them answer with 
the said D.if they will, but if not, nevertheless let the 
hearing proceed. And in this cease whether they ap- 
pear or not, and if the tenant has lost, let them in equal 
portions make compensation to the tenant. And that 
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2. 
Quod 
oportet, 
quod 
omnes 
nominen- 
tur peten- 
tes, licet 
respondere 
possunt 
quod qui- 
dam sunt 
bastardi, 
et quidam 
villani, et 


hujusmodi, 
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exeambiü. Et q participes nó nominati ita suimoneri 
debent, pbatur de termino S. Michaelis anno regni 
regis H. nono incipiente decimo in cof Eborum et 


Lyne. de Adam Tusset. 


Si aute hsereditas communis partita non sit, oportet 
de necessitate quód omnes nominentur in brevi, alio- 
quin cadit breve ex toto. Si aute à petente ita fuerit 
replicatum, q non est necesse omnes nominare rationi- 
bus paulo antedictis, quia omnes illoru vel quid& bas- 
tardi sunt vel mortui cüm masculi sunt, vel si foeminz, 
quód dam bastarde et qdam villanis maritato, & 
quaedam villanze d non nominantur, item qusedam con- 
tulerunt se religioni, breve in pendente erit & actio, 
donec de veritate constiterit. Inprimis cüm dicatur, 
quód absens sit bastardus, summoneatur per breve in 
forma supradicta, quód sit cora justice. ad certos diem 
& locü ad ostendedü quid juris clamat in tanto terrz 
eum plinentüs in tali villa, quam talis elamat versus 
talem ut jus suu, vel per assisam mortis antecessoris. 
Et unde idem talis, s. petens dicit q bastardus est, et 
quód nihil juris clamare potest in pdieta terra. Et de 
hae materia inveniri poterit de termino S. Trinitatis 
anno regni regis H. quarto in comitatu Somerset. Si 
autem dubitetur an particeps non nominatus sib mortuus 
vel non, detur alius dies, ut interim inquiratur veritas: 
ut de itinere M. de Pateshull in comitatu Kane. anno 
regni regis H. decimo tertio, de W. filio Roberti. Item 
refert de tenente cüm tenuerit pro diviso facta parti- 
tone, et ille moriatur qui de re petita nihil tenet, an 
cadat aetio per mortem talis, ac si ille qui teneret rem 
moreretur? Revera non cadit, non magis quàm si 


. been 80 replied by the claimant that it is not necessary equ 
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Co-parceners not named ought to be thus summoned is 
proved in St. Michaels term in the ninth and tenth 
years of the reign of king Henry in the counties of York 
and Lincoln concerning Ádam Tussel. 


But if the common inheritance has not been parted, it 2. 
is incumbent of necessity that all should be named in ids hut 


the writ, otherwise the writ abates altogether. If it has that all ihe 
Ants 
amed 
to name them all for the reasons stated shortly above, although 


because allor some of them are bastards or are dead, 67 MAY 
when they are males, or if they are females that some that some 
are bastards and some are married to villeins, and some B ui 
are villeins who are not named, likewise some have col -— 
betaken themselves to & religious profession, the wrii such like. 
and the action will be hung up, until the truth has been 
ascertained. In the first place when it is said that a 
bastard is absent, let him be summoned in the form 

above stated, that he should appear before the justi- 

ciaries on a certain day and a£ a certain place, to show 

what right he claims in so much land with its appur- f. 450v. 
tenances in such a vill, which so-and-so claims against 
so-and-so as his right by an assise of mortdancester. 

And whereupon the said so-and.-so, the claimant, says 

that he is à bastard, and that he can claim no right in 

the said land. And on this matter & case will be found 

in Holy Trinity term, in the fourth year of the reign 

of king Henry, in the county of Somerset. But if it 

be doubted whether & co-parcener who has not been 

named is dead or not, let another day be given, that the 

truth may be in the meantime inquired into: as in the 

iter of Martin de Pateshull in the county of Kent, in 

the thirteenth year of king Henry, concerning W. the 

son of Robert. Likewise it matters for the tenant when 

he holds a divided share, a partition having been made, 

and he dies who holds nothing of the estate claimed, 
whether the action abates on aecount of the death of 

such person, as if he who held the estate should die? 

In truth it does not abate, no more than if a warrantor 
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warrantus vocatus moreretur, sed stat breve, & ibi in- 
cipiendü. Si autem moriatur nominat?, cadit: sed si 
ide qui non nominatur habeat talem heredem infra 
etate, expeetabitur hsredis stas. De hoc autem quod 
dicitur de maritata villano, quàd si talis non nominetur 
cadit breve ut supra dictum est, et si nominetur tenet 
et procedit placitü de aliis, illà tame ad tempus à 
petitione exclusa est quousque villanus mortuus fuerit: 
ut de itinere M. de P. in comitatu Lincolü anno regni 
regis H. decimo de Hugone de Hull. Et ad hoc facit 
de itinere Roberti de Vere comite Oxofü et M. de Pate- 
shull anno regni regis H. quinto in comitatu Hertford, 
assisa mortis antecessoris si W. de Ludwich. Et quód 
cadat breve si non fuerit nominata, inveniri poterit 
de eodem itinere in eode cotü, assis& mortis anteces- 
soris de Matilda filia Godwini, & est ratio ibi assignata, 
quia villanus mori potuit. Item de pticipe absente, 
de quo replicatur q villanus est, suinoneatur q sit ad 
ostendendum quid &e. Item de hoec g dicitur q parti- 
ceps eóotulit se religioni & ita mortuus seculo, constare 
poterit per literas episeopi utrum redire possit ad 
seculum vel non, secundum quod susceperit habitum 
pbationis vel pfessionis. Et de hac materia inveniri 
poterit de termino S. Trinitatis anno regis H. quarto 
in eom South. de Johanne de Brywes. Item esto g 
particeps in prisona detineatur quód venire non possit. 
Item si tali infirmitate detentus vel ab hostibus captus 
nihilominüs oportet eum nominare, & ecüm nominatus 
fuerit, supersedendum erit quousque venire possit. Si 
&ute imprisonatus fuerit particeps nominatus ppter 
felonia, de qua sit in periculo vite vel membrorum, 
remaneat loquela sine die quousque constiterit de ejus 


! 


OF EXCEPTIONS. 401 


who had been vouched should die, but the writ stands, 
and it must there commence. But if the person named 
should die, it &bates, but if the said person who is not 
named has a certain heir under age, the fullage of the 
heir shall be awaited. But concerning that which is 
said of & woman married to a villein, that if such a 
person is not named the writ abates as above said, and 
if such person be named the writ holds good and the 


plea proceeds concerning the others, she, however, is for - 


à, time excluded from claiming until the villein be dead : 
as in the iter of Martin de Pateshull, in the fifth year of 


the reign of king Henry, in the county of Hertford, an 


assise of mortdancester,if W. de Ludwich. And that 
the writ abates,if she be not named, may be found in 
the same iter in the same county, an assise of mortdan- 
cester concerning Matilda the daughter of Godwin, and 
the reason there assigned is, that the villein might die. 
Likewise concerning an absent coparcener, concerning 
whom itis replied that he is a villein, Jet him be sum- 
moned that he be present to show what, &c.  Like- 
wise concerning that which is said that & coparcener has 
betaken himself to a religious profession and so is dead 
to secular life, it may be ascertained through letters from 
the bishop whether he ean return to secular life or not, 
aecording as he has put. on the dress of probation or of 
profession. And on this matter à case may be found in 
Holy Trinity term, in the fourth year of king Henry, in 
the county of Southampton, concerning John de Bry wes. 
Likewise let it be that a coparcener is detained in prison, 
so that he cannot come. Likewise if detained by such 
an infirmity or taken captive by enemies, nevertheless 
it is ineumbent to name him, and when his name has 
been mentioned he may be dispensed with until he can 
come. But if & coparcener who is named has been im- 
prisoned for felony, for which he may be in danger of 
life or members, let the hearing of the eause be stayed 


without a day, until it has been settled concerning his 
R 2657. eue 


93. 
Si parti- 
ceps sur- 
dus fuerit 
vel mutus, 
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deliberatione vel dainnatione: ut de itinere W. de 
Ralegh in coíi Bed de Juliana de Nodariis. Ita sus- 
penditur bie et loquela, si unus ex pticipibus fuerit 
infra setate, donec ad setate pvenerit. 


Sed quid dicetur de pticipe qui naturaliter surdus 
fuerit e& mutus, videtur q talis omni tempore p non 
hocrede & p non participe haberi debeat. Et ideo sive 
nominetur sive non, non cadit actio nee breve. Sed 
tenet tam in persona petentis quàm in persona tenen- 
lis quantum ad omnes, Si autem à casu venerit sur- 
ditas vel non venerit & q mutus fuerit, expectandum 
erii p aliquod tempus, si spes habeatur de convale- 
Scentia. De adjuncto vero et superioris consensu, 
qualiter fieri debeat in psona tenentis, ppendi poterit 
p ea quas superius dicta sunt.in persona petentis. Et 
notandum quód licet non capaces heredes nominentur, 
vel forté penitus extranei, non tame ppter hoc cadit 
bfe, sed stabit in psonis aliorü qui jus habent, quia 
in hoe tali casu utile non vitiatur p inutile. Notan- 
dum est etiam g plures participes petere possunt te- 
nendi in comuni à pluribus qui separatim tenent, et 
qui sese in nullo contingunt, et hic plures erunt actiones 
ppter pluralitatem. psonarum. Et vice versa plures 
non participes quorum jura separata sunt, petere pos- 
sunt versus plures cohsredes & pticipes, & similiter 
erunt hie actiones plures et diverse. Item possunt 
plures eohsredes & ptieipes petere versus plures co- 
hzredes et pticipes, et hic erit unica actio ppter uni- 
tatem juris. 


Si autem non sit exceptio q competat tenenti con- 
ira petentem, nee ex persona petentis nec ex psona 
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release or his condemnation, as in the iter of William de 
Ralegh in the county of Bedford, concerning Juliana de 
Nodariüs. Likewisethe writ and the hearing of the cause 
are suspended, if one of the coparceners should be under 
age, until he should have arrived at full age. 

But what shall be said of à coparcener who is naturally 
deaf or dumb, it seems that such à person ought to be 


8. 


If a co- 
parcener 


accounted at all times as not an heir and as not a copar- be dica or 


cener. And accordingly whether he be named or not, 
neither the action nor the writ abates. But it holds good 
as well in the person of the claimant as in the person of 
the tenant as regards all persons. But if the deafness 
has arisen from accident or has not arisen and he is 
dumb, they must wait some time, if hope can be enter- 
tained of his convalescenee. But concerning an adjoint 
person and the consent of & superior, how it ought to be 


dealt with in the person of a tenant, may be ascertained . 


through what has been said above in the person of & 
claimant, And it is to be noted that although heirs not 
capable be named, or by chance entire strangers, never- 
theless the writ does not abate for that reason, but it 
shall stand in the person of the others who have right, 
because in such à case as this the valid is not vitiated 
by the worthless. It is to be noted also that several 
coparceners may claim to hold in common from several 
who hold separately, and who do not touch each other 
in any respect, and here there will be several actions 
on account of the plurality of persons. And con- 
versely several persons not coparceners, whose rights 
are separate, may claim against several coheirs and 
coparceners, and in like manner there will be heroe 
several and divers actions. Likewise several coheirs 
and copareeners may claim against several coheirs and 
coparceners, and here there will be à single action on 
account of the unity of right. 

If however there be no exception which is available to 


the tenant against the claimant, neither as regards the ,, 


cc2 
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ption as 


404 DE EXCEPTIONIBUS. 
exceptio — SUO ) ppria, firmato sic judicio ex persona judicis, pe- 
ex ip Té- totis & tenentis, cüm judicium sit trinus actus trium 
psonarum, videndum erit an sit aliqua quz competat 
ienenti ex ipsa re dq petitur, si corporalis fuerit & 
imobilis sicut terra, tenementum, vel redditus qui pve- 
niab ex tenemento. 


5. Oportet igitur inprimis, quód petens rem designet 
d quam petit, videlicet qualitatem, ut seiatur utrum 
tens desig- petatur terra vel redditus cum ptinentiis. Item quan- 
net rem 
quam petit Ultate, utrum videlicet sit plus vel minus q petitur. 
cumper- (Qertam enim rem oportet deducere in judiciü, ne con- 
tinentiis. . TET e us . 

tngat judicium esse delusoriü vel obscurum, quia de 
re incerta in judicium deducta certa fieri non poterit 
sententia, licet quandoQ de incerta re agatur. Judex sive 
. justic. (in quatum ei possibile fuerit) certum debet, pferre 
judicium.  Specificare autem poterit sie, ut si dicat: 
Peto versus talem tot maneria, quandoque cum ptinen- 
tiis, quandoq sine. Item tot feoda militum eum pti- 
nentiis. ltem tot carucatas terre, tot virgatas, tot acras, 
tot selliones. ltem tot libratas terrse, tot solidatas, tot 
bovatas seeundum diversitate tenementorum, & secundü 
gin brevibus de recto & de ingressu continetur, et ita 
q narratio bii conveniat, à quo si discordet & brevi 
non conveniat narratio, amittit petens, quia non ad- 
mittitur variatio. Admitütur tamen variatio quan- 
doque, dum tamen dicat simile, ut si cotineatur in 
bii g petit duas earueatas, d p annum valent decé li- 
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person of the claimant nor as regards his own proper regards the 
person, the judgment being thus assured as regards the dung Me 
person of the judge, of the claimant and of the tenant, to the 
since the judgment is & triple act of the three persons, ues 
we must see if there is any exception available to the 

tenant as regards the thing itself which is claimed, if it 

be eorporeal and immovable as land, & tenement, or & 

rent which arises from & tenement. 


It is incumbent in the first place that the claimant 5. 
should designate the thing which he claims, to wit, the sin. 
quality of it, that it may be known whether land or a that the 
rent with its appurtenances is claimed. Likewise the re M 
quantity of it, whether forsooth it be more or less than aeeEnnte 
is claimed. For he ought to bring a thing certain into «nich 4 
judgment, lest it should happen that the judgment end 
should be illusory or obseure, because & certain sentencé appurte- 
cannot be passed upon a matter uncertain which is nances. 
brought into judgment, although sometimes an action is 
brought concerning an uncertain thing. The judge or 
the justiciary (as far as is possible for him) ought to 
pronounce & certain judgment. But he will be able to 
specify thus, as if he should say, I claim against such a 
person so many manors, sometimes with the appurte- 
nances, sometimes without them. Likewise so many 
knights' fees with the appurtenances. Likewise so many 
carueates ofland,so many virgates, so many acres, so 
many ridges. Likewise so many pounds-worth of land, 
so many shillings-worths of land, so many bovates of 
land according to the diversity of tenements, and accord- 
ing to what is contained in writs of right and of entry, 
and thai the declaration shallaceord with the writ, from 
which if itis in disaccord and the declaration does not 
aecord with the writ, the claimant loses, because a vari- 
ation is not admitted. .À variation however is some 
times admitted, provided however it states something 
similar, as if it be contained in the writ that he claims 
two carucates of land which are worth annually ten 
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bratas, non ppter hoc recedit à brevi suo si dicat, 
peto decem libratas terre, quia dicit q tantundem 
valet, non enim refert utrum quid fiat vel suum 


simile. 
f. 431 b. CAP. XXVII. 
l Cum autem petens intentione suam sic formaverit, 
Proposita 


intentione £9Stimare debet tenens an teneat totam terram peti- 
Noten tam vel ejus ptem vel omnino nihil: si totam teneat, 
tenensan Utrum illam teneat nomine pprio vel nomine alieno. 
oum ;sj ^i 8uteé nomine alieno ut si in eustodia, ad vadium, ad 
non,et, voluntatem, vel ad terminum annorum, cadit bie, quia 
E actio non competit cotra tale, sed contra illu cujus no- 
visum ha- mine fuerit in seysina. Si aute nomine pprio, tunc refert 
baa ot uirü ad terminü vite, vel ut de feodo. Et quo casu 
tundem — concedatur ei visus, si visum petierit, u& petens osten- 
valet — dat ei quantü terre petierit, eb p quas metas, et. hace. 
ratione dabitur ei dilatio, ut, inde habito visu, sciri po- 
ierit si terram petita integré teneat vel non, ut supra 
Supr, 1n tractatu de visu faciendo. Et hsc vera sunt, nisi 
f 179b. petens incontinenti ostendere possit certitudine p qu& 
facere possit g tantundem valeat, ut si dicat: peto tan- 
tam terram p tales metas, vel tantam terram unde ante- 
cessor suus obiit seysitus ut de feodo, vel sie: peto advo- 
cationé eeclesie S. Petri, eàm dus fuerint ecelesie in 
eadem civitate, videlicet S. Petri & S. Pauli, ut. supra 


plenius in tractatu de visu faciendo. 


2. Cüm autem tenens visum habuerit vel quod tan- 
pum vU tunde valet, scire poterit utrum petenti respondere 
qud teneatur et ad breve suum vel non teneatur, secundü 


faciendum. Qnod tenuerit totam rem nomine pprio vel alieno, vel 


NUN mgro sete, 
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pounds worth, he does not recede from his writ, if he 
says, I claim ten pounds worth of land, because he says 


what is equivalent, for it does not matter whether & 
thing or its lióke be done. 


CHAPTER XXVII. f. 481 b. 


But when the claimant has thus shaped his declaration, — 1. 
the tenant ought to estimate whether he holds all the nuire 
land claimed, or a part of it, or none at all: if he holds the having 
whole of the land, whether he holds it in his own name, dd 
orin another person's name. Ifindeed in another person's the tenant 
name, as if in guardianship, as a security, at will, or for whether lie 
à term of years, the writ abates, because an action does uiri jo 
not lie against such a person, but against him in whose not, and 
name heis in seysine. But if in his own name, then it yhereupon 
matters whether he holds it for the term of his life, or as bent that 
in fee. And in which case let à view be allowed to him, Biven Hes 
if he claims & view, that the claimant may point out to or what is 
him how much land he claims, and by what boundaries, *2'!"*lent. 
and on this aecount an adjournment will be granted to 
him, that, a view having been had thereof, it may be 
known whether he holds the land claimed in its entirety 
or not, as above in the treatise concerning the making of 
a view. And these things are true, unless the claimant 
can forthwith show a certainty through which he can 
make out what is equivalent, as if he should say, I claim 
so much land by such boundaries, or so much land 
whereof my ancestor died seised as of fee, or thus; I 
claim the advowson of the church of St. Peter, when 
there are two churches in the same city, to wit, the 
church of St. Peter, and the church of St. Paul, as above 


more fully in the treatise on making a view. 


But when the tenant has had a& view or what is 2. 


equivalent, he will be able to know whether he is bound e ud s 
to make answer to the claimant and to his writ, or he is view; what 


not so bound, according as he holds the entire thing in 1,5." 


9. 
Oportet 
designare 
que vel 
qualis sit, 
quam 
petit, res 
mobilis ve 
immobilis, 
et certa 
designatio., 


Supra, 
f. 180. 
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nihil inde tenuerit, velnon nisi ejus partem: quia si 
totam non tenuerit, amittere non potest quod non 
habet, et ita cadit breve, sed non actio, nisi ita sit 
quód petens ostendere possit quód tenens totam te- 
neat in dominico et in servitio, nisi tenens docere 
possit eontrarium, quód nec in dominico nec in servi- 
tio: & quo casu fieri possit jocus partitus, 'si partes 
consenserint sub tali periculo, vel quód tenens rem 
petitam amittat, vel quód petens clamorem suum im- 
perpetuat, sed hoc erit voluntarium & non judiciale. 
Et notandum, quód cüàm tenens semel talem excep- 
lionem jpposuerit, ulterius consimilem pponere non 
possit, ne diutius ptrahatur negotium, et tenens ad 
hoc poterit coarctari, quód ostendat quid in posses- 
sione extiterit, ne iterum cadat breve p mendacium, 
et etiam ad omnes exceptiones qus faciunt ad breve 
prosternendum. | 


In hae quidem actione p bre de recto, sicut in quali- 
bet alia actione p quà petitur res corporalis, designare 
oportet petente d & qualis sit res quse petitur, ut si 
sib res imobilis sicut tenementum, designare oportet 
qualitatem et quantitatem, ut supradictu est. Si au- 
lem res mobilis, sicut. animal, vestis, vel aliud quod 
consistit in pondere, numero, vel mensura, quia non 
sufficit dicere, peto rem, nisi dicatur peto talem rem. 
Item si tenementum, oportet designare utrum sit terra 
vel redditus. ltem si redditus, utrü sib annuus pve- 
niens ex tenemento, vel datus de camera, secüdu q 
supra distinguitur in tractatu de nova disseysina. Ite 
si res sit mobilis, oportet designare utrum petatur 
animal vel vestis, si animal, utrum leo vel homo: si 


bj 
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his own name or in another's name, or holds nothing 
thereof, or only à part thereof: because if he does not 
hold it all, he eannat. lose what he has not, and so the 
writ abates, but not the action, unless it be that the 
claimant shall be able to show, that the tenant holds the 
whole in demesne and in service, unless the tenant can 
show the contrary, that he holds it neither in demesne 


. norin service: and in which case an alternative wager 


may be made, if the parties have consented under such 
a risk, either that the tenant shall lose the thing claimed, 
or that the claimant shall perpetuate his claim, but this 
wil be voluntary and not judicial ^ And it is to be 
noted, that when the tenant has once propounded such 
an exception, he cannot propound a similar one after- 
wards, lest the affair be protracted too long, and the 
tenant may be constrained to this, that he should show 
what has been in possession, lest the writ should again 
abate through a lie, and likewise against all exceptions 
which tend to overthrow the writ. 


In this action indeed by a writ of right, as in any 


It is ut 
other action whereby a corporeal thing is claimed, it is pensc ou 


incumbent that the claimant should designate what and to desig- 


of what quality is the thing which is claimed, as if it ?9fe what 
be an immovable thing as à tenement, it is incumbent what qua- 
that he should designate the quality and the quantity, B E 
as aforesaid. But ifit be & movable thing as an animal, or immov- 
& vestment, or something else which consists in weight, endet 
number, or measure, because it is not sufficient to say gam and 
I claim a thing, unless it be said, I elaim such a thing. desigua- 
Likewise if it be a tenement it is incumbent to state fion. 
whether it be land or & rent. Likewise if it be a rent, 

whether it be annual derived from the tenement, or 


granted from a chamber, aecording to what has been 


. distinguished above in the treatise of novel disseysine. 


Likewise if the thing be movable, it is incumbent to 
designate whether an animal or a vestment is claimed, 
if an animal, whether it is a lion or a man ; but if it be 


Í. 482. 
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autem vestis, utrü bombicina, vel lana, vel de linio. Si 
aute petatur res d in pondere consistat, sicui massa 
rudis vel formata, tunc scire oportet cujus sit pon- 
deris et cujus generis. Si autem petatur res Q in 
numero consistat sicut pecunia numerata, tunc quot 
libre, quot solidi, vel quot denarii Si autem petatur 


res quze consistit in mensura, tunc utrum liquidum . 


aut solidum, ut si solidum, tune cujus generis, utrum 
frumenti, hordei, vel alterius annonz. Si autem liqui- 
dum, tunc utrum vinum, an oleum, vel hujusmodi, et 
sic cujus generis. De numero autem constare opor- 
tebit quot modia, vel quarteria, vel hujusmodi, & ita 
perpendi poterit de qualitate & quantitate rei mobilis. 
Si autem res fuerit immobilis sieut terra, eodem modo 
oportet designare qualitatem et quantitatem, ut supra 
dictum est. Item utrum tota petatur an ejus pars, et 
ne plus petatur à petente quàm tenens teneat. Item 
utrum petatur corpus rei cum pertinentüs, vel sine. 
Item utrum petatur unum corpus per se cum per- 
tinentiis, vel plura corpora per se vel cum pertinen- 
tis. Item si plura corpora cum pertinentiis vel sine, 
tunc utrum sese contingant et ita annexa sint quód 
unum ab alio separari non possit, vel quód sese in 
nullo contingant, et penitus sunt diversa. Item refert 
utrum petatur ab uno vel pluribus, et eodem modo 
utrum teneatur ab uno vel à pluribus, ut supra de 
partieipibus. Item designatur res qus petitur ex 
nomine, ut si petam hominem, oportet designare nomen, 
quia nomina hominum cognoscendorum gratia imposita 
sunt. Eodem modo si petatur manerium, oportet quód 
designetur ex nomine, vel si alia quevis res, vel alia 
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a vestment, whether it be of silk, or of wool, or of linen. 
But if a thing be claimed which consists of weight, as a 
rude or a shaped mass, then it is ineumbent to know of 
what weight and of what kind it be. Butif a thing be 
claimed, which consists in number, as money counted 
out, then how many pounds, how many shillings, or how 
many pennies. But if a thing be claimed which con- 
sists in measure, then whether it be liquid or solid, as if 
solid, then of what kind, whether wheat, barley, or some 
other produce. But if liquid, then whether wine or oil 
or such like, and so of what kind. But as regards 
number, it will be ineumbent to establish how many 
measures or quarters or such like, and so it may be 
ascertained concerning the quality and quantity of a 
movable thing. Butif the thing be immovable as land, 
in the same manner it will be incumbent to designate 
ihe quality and the quantity, as above stated. Likewise 
whether the whole be claimed or a part of it, and that 
more be not claimed by the claimant than the tenant 
holds. Likewise whether the body of the thing is claimed 
with its appurtenanees, or without them. Likewise 
whether one body by itself is claimed with its appur- 
tenances, or several bodies by themselves or with their 
appurtenanees. Likewise if several bodies with their 
appurtenances or without them, whether they touch one 
another and are so annexed that one cannot be separated 
from another, or that they do not in any way touch one 
another, and are entirely diverse. Likewise it is of 
importance whether it be claimed by one or several, and 
in the same manner whether it be held by one or several, 
as above concerning co-parceners. Likewise the thing 
whieh is claimed is designated by name, as if I claim 
.aman,it is ineumbent to designate him by name, be- 
cause names are imposed for the purpose of distinguish- 
inp men. In the same manner if a manor be claimed, 
it is incumbent that it should be designated by name, 
orif any other thing, or anything which is equivalent, 
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qua tantundem valeat, ub supra de visu faciendo. Et 
quemadmodum petuntur corpora, sic et quandoque 
petuntur jura, sicut jus advocationis quod est de per- 
linentiis alicujus rei corporalis, quia jur& sine corpori- 
bus esse non possunt. Et petitur aliquando jus advo- 
cationis per se et cum suis pertinentiis, & aliquando 
cum corpore simul cum ipsa re, cüm sit de ipsius rei 
pertinentiis. 


Cüm autem dicat petens in intentione sua, peto 
versus talem tantam terram cum pertinentiis &c. ex- 
cipere poterit tenens conira intentionem suam, quód 
ipse nihil inde tenet, nee unquam aliquid inde tenuit: 
si petens hoc dedicere non possit, cadit breve simul 
cum actione, ecàm tenens verum confiteatur. Si autem 
dieat se nihil tenere cüm revera totum teneat, & inde 
se posuerit in inquisitionem, si tenens per inquisitionem 
eonvinceatur pro mendace, amiiteb rem qus petitur 
propter mendacium. Et qualiter et per quod breve 
fieri debet inquisitio inferius dicetur: mec erit hie lo- 
eus joco partito, nisi in hoe consenserint partes ex 
abundanti. ltem si excipiat tenens hoe modo, & dicat 
quód ipse nihil tenet sed alius, si in hoe mendacium 
inveniatur, amittet quod tenet propter mendacium et 
sine joco partito. Item si cognoscat quód rem teneat 
sed non totam, quia alius partem, sive de ipso corpore 
sive de pertinentiis, si per inquisitionem de mendacio 
convineatur, non tamen propter hoc amittet ipsam rem 
totam, nec ejus partem, nec punietur mendacium ut 
prius, sed procedit loquela versus tenentem ut de toto 
respondeat, nisi aliud inducat ex communi assensu, ut 
jocus partitus. Et quod dieitur de corpore dicatur de 
pertinentiis, secundum 'quod totum tenuerit vel non 
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as above concerning making & view.  Ánd as bodies are 
claimed, so also sometimes rights are claimed, as the 
right of advowson, which is concerning the appurte- 
nances of & corporeal thing, because rights cannot exist 
without bodies. And sometimes the right of.advowson 
is claimed by itself and with its appurtenances, and 
sometimes with the body together with the thing itself, 
since it is of the appurtenances of the thing itself. 


But when the claimant says in his declaration, Ielaim , 4. 
against such a person so much land with its appurte- ve Mus 
nancees, the tenant may except against his declaration ho holds 
that he holds nothing thereof, nor ever held anything and ue 
thereof: if the claimant cannot gainsay this, the writ rd 
abates as wellas the action, when the tenant confesses follows if 
it to be true. But if he says that he holds nothing he be con- 
when in fact he holds the whole, and has put himself thereof. 
upon an inquest thereon, if the tenant be convicted by 
the inquest as & liar, he shall lose the thing which is 
claimed on &ecount of the le. And in what manner 
and by what writ an inquest ought to be made will be 
stated below: nor will there be here place for an alter- 
native wager, unless the parties have over and above 
consented. Likewise if the tenant exceptis in this 
manner, and says that he holds nothing, but another 
does, if a lie be found out in this, he shall lose it on 
account of the lie, and without an alternative wager. 
Likewise if he acknowledges that he holds the thing, 
but not the whole, because another holds & part, either 
of the body itself or of its appurtenances, if he be con- 
vieted of & lie by an inquest, he shall not on that 
account lose the entire thing itself, nor a part of it, nor 
shall the lie be punished as before, but the hearing of 
the case proceeds against the tenant that he shall answer 
concerning the whole, unless he induces something else 
by common assent, as an alternative wager. And what 
is said of the body may be said of its appurtenances, 
aecording as he may hold the whole or not hold it or a 
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tenuerit vel ejus partem. Item respondere poterit -& 
cognoscere quód aliquando tenuit rem petitam, sed 
modo non tenet illam, quo casu videndum erit quan- 
do desiit possidere. Desinere autem potest quis dolos? 
ne secum agatur, & quandod sine dolo, & unde viden- 
dum an desiit possidere ante brevis impetrationem vel 
post. Si autem ante, non tenetur ex dolo, cüm: non 
sit in arbitrio suo quin debeat respondere, licet sit in 
arbitrio petentis quando velit agere. Item non tene- 
tur ex dolo, licet post impetrationem alienaverit & 
transtulerit ad alium rem petitam, quia bene potest 
tenens ignorare impetrationem. Et petens poterit esse 
negligens in psecutione. Item alienare poterit sine 
dolo post impetrationem, et post summonitionem, ut si 
ante impetrationem vel post impetrationem (dum ta- 
men summonitione preventus non sit) se transtulerit 
lenens ad partes transmarinas vel tam remotas, quód 
de summonitione nihil sciverit & ibi alienaverit, non 
punitur. $i autem fecerit contrarium in casibus su- 
pradietis, haberi debet p possessore, & maximé si alie- 


naverit post sumonitionem testatam & pbatam: ut de 


termino S. Michaelis anno regis Henrici quarto incipi- 
ente quinto. ltem si post impetrationem facta fuit 
alienatio pendente inquisitione, erit breve in pendenti 
et secundum hoe teneat vel cadat: ut de termino 
Sancte Trinitatis anno regis H. septimo in comitatu 


Oxon de Joceto de Plungenay. Si autem summoni- 


tione prevent? fuit q illam scivit vel scire debuit, p 
possessore habebitur, sive donatorius possessionem ap- 
prehenderit sive non. Item respondere poterit quód 
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part ofit. Likewise he may answer and may acknow- 
ledge that he some time ago held the thing claimed, but 
now he does not hold it, in which case it will have to be 
seen at what time he ceased to hold it. But a person 
may cease deceitfully that he may not be subject to an 
action, and sometimes without deceit, and hence it is to 
be seen, whether he has ceased to possess before the suing 
out of the writ or afterwards. But if before, he is not 
liable for deceit, since it is not at his choice whether he 
will answer or not, although it may be at the choice of 
the claimant, when he will proceed. Likewise he is not 
liable for deceit, although he may have alienated it after 
the writ was sued out, and has transferred to another the 
thing claimed, for the tenant may well be ignorant 
of the suing out of the writ. And the claimant may 
be negligent in the prosecution. Likewise he may 
without deceit alienate after the suing out of the writ 
and after the summons, as if before the suing out or 
after the suing out of the writ (provided, however, he 
has not been anticipated by the summons) the tenant 
has transferred himself to parts beyond the sea or so 
remote that he has heard nothing of the summons and 
has there alienated, he is not punished. Butif he has 
done the contrary in the cases aforesaid, he ought to be 
regarded as the possessor, and especially if he has 
alienated after a summons attested and proved, as in 
St. Michael's term in the fourth and fifth years of king 
Henry. Likewise if after the suing out of the writ 
an alienation has been made pending an inquest, the 
writ wil become pending and according to.this may 
hold good or abate, as in Holy Trinity term in the 
seventh year of king Henry in the county of Oxford, 
concerning Jocetus de Plungenay. But if he has been 
anticipated by & summons, so that he knew of it or 
ought to have known of it, he shall be held to be the 
possessor, whether the donatory has taken possession or 
not. Likewise he may answer that he has not held the 
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totum corpus manerii non tenuerit, quia talis tenet 
tantum de corpore, unde ipse nihil habet, sive manerium 
petatur cum pertinentis vel sine. Et unde nihil ha- 
bet nec in düico, nec in servitio, nec in eleemosyna, 
Fleta, v. nec in advocationibus. Et unde oportet petentem p 
e. 50. 812.. *-T : 
inquisitionem docere contrarium. Item vel tempore 
impetrationis vel summonitionis nihil tenuerit, dum 
iamen postea possidere inceperit, respondebit. Item 
cüm corpus manerii petatur: in dominico, respondere 
poterit tenens, quód nihil inde tenet in dominico sed 
totum in servitio, eb quo casu, si ita sit, cadit breve et 
similiter actio, quia non potest tenens amittere id in 
dominico, quod non tenet nisi in servitio. Item cüm 
petens totum petat in dominico, tenens respondere po- 
test et cognoscere q totum non tenet in dominico, 
sed partim in dominico & partim in servitio, quo casu 
videtur quód ex toto cadit breve, et actio tantum pro 
e& parte quam non tenet in dominico: nisi ita sit 
(secundum quosdam) quód petens possit intentionem 
institutam in hoe mutare, quód petere possit in domi- 
nico quod tenens tenet in dominico, et in servitio quod 
tenens tenet in servitio. In electione vero petentis est 
in hoe casu utrum velit quód breve stet vel cadat, se- 
cundum quod se tenuerit ad petendum in dominico & 
servitio versus tenentem, et sic stat breve: vel quód 
totum petat versus tenentem in dominico, et quód sic 
cadat breve. 
Item dicere poterit et respondere (ut supra, quód 
Exeeptio, mihil inde tenet omnino, nee in dominico, nec in servi- 
quod tene- 
mentum tio, nec in eleemosyna, nec in advocaria, & hoc pbato 
non teneat cadit bre. Item si dicat tenens q totum non teneat, 
quia alius ; 3x "M 
tenet de quia alius tenet de ptinentiis, vel de eorpore manerii 


peti. — tantum, sicut advocationem vel tantam terram, repli- 
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whole body of the manor, because so-and-so holds so 
much of the body, whereof he has nothing, whether the 
manor be claimed with its appurtenances or without 
them. And whereof he has nothing neither in demesne, 
nor in service, nor in a&8lms, nor in advowsons. And 
whereof it is incumbent that the claimant by an inquest 
should show the contrary. Likewise either at the time 
of suing out the writ or of the summons he held nothing, 
provided however he began to possess afterwards, he 
shall answer. Likewise when the body of & manor is 
elaimed in demesne, the tenant may answer that he 
holds nothing of it in demesne, but the whole of it in 
service, and in which ease, if 1& be so, the writ abates 
| and likewise the action, because the tenant cannot lose 
that in demesne, which he only holds in service.  Like- 
. wise when the claimant claims the whole in demesne, 
the tenant may reply and acknowledge that he does not 
hold the whole in demesne, but partly in demesne and 
partly in service, in which case it seems that the writ 
abates altogether, and the action only for that part 
which he does not hold in demesne, unless it be (accord- 
ing to some) that the claimant may change his instituted 
. declaration in this matter, that he may claim in demesne 
what the tenant holds in demesne, and in service what 
the tenant holds in service. But it is at the election of 
the claimant in this case whether he wishes the writ to 
stand or fall,aecording as he has kept himself to the 
claim in demesne and in service against the tenant, and 
80 the writ stands ; or that he claims the whole against. 
the tenant 1n demesne, and so the writ falls. 


Likewise he may say and answer (as above) thathe s. 
holds nothing thereof at all neither in demesne nor in iis 
service, nor in alms, nor in advowsonry, and upon this that he 
being proved the writ falls. Likewise if the tenant says en m 
that he does not hold the whole, because another holds tenement, 
some of the appurtenanees, or only the body of the bleed 
manor, as the advowson or so much land, the claimant holds some 


R2087. - DD 


f. 433. 


6. 
Quod ali- 
quando 
fuit de 
pertinen- 
tiis, sed 
postea 
desiit esse, 


418 DE EXCEPTIONIBUS. 


eare poterit petens q non habet necesse excipere ptem 
illa, vel quia omninó no est de ptinentiis sed pertinet 
ad alia tram & ad aliud feodü, & semper ptinuit, & unde 
ipse idem nihil inde clamat, licet quandod esset de cor- 
pore vel pertinentiis, capitalis suus dius qui eum inde 
feoffavit ptem illà alienavit anteqm antecessorem suu 
(eujus seysin& ipse petit) feoffaret, & ipse nihil aliud 
petit, nisi illud q antecessor suus habuit anno & die 
quo feoffatus fuit, & post feoffamentu illud nihil de re 
petita alienatum fuit vel translatum. 


Item dicere poterit tenens quod, quando dominus 
rex dedit manerium illud cum pertinentiis tali abbati, 
qui eum inde feoffavit per chartà suam, non fuit terra 
illa de corpore manerii, nec de pertinentiis, quia prius 
data per ipsum regem, et idem abbas illam dedit ante- 
cessori suo per chartam suam in eodem statu, quo abbas 
illam tenuit de dono domini regis, & sicut, charta regis 
testatur, scilicet in dominico, id quod abbas ante donum 
suum habuit in dominico, & in servitio quod habuit 
in servitio, eleemosyna, & in advocaria. Et unde dicere 
possit q abbas à conquestu Anglie de rege in regem, 
& semper 8e defendit per hoc quod dixit q tenuit 
terram illam cum talibus pertinentiis in eleemosynam 
de regibus: ut de itinere Martini de Pateshul de 
loquela à fuerit super judicium de diversis comitat 
anno regis Henrici tertio in comitatu Kanc. de W. 
comite Marr seniore & Falcasio de Brey&te. Ad hoc 
autem facit de termino Sanct» Trinitatis anno regis 
Henrici quarto in comitatu Bedf. de W. comite Mari. 
Facit etiam &d hoc manifest de termino Hilarii et 
Pasehse anno regni Henrici ut supra in principio, quia 
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may reply that he does not hold it necessary to except of the 
that part, either because it is not at all à part of the ap- TT? 
purtenanees, but it appertains to another land and to 43s. 
another fee and has always appertained to it, and 
whereof he himself claims nothing thereof, although at 

some time or other it may have been part of the body or 

of the appurtenances, his chief lord, who enfeoffed him 

with it, alienated that part before he enfeoffed his ances- 

tor (whose seysine he himself claims), and he himself 
claims nothing else, except which his ancestor had in the 

year and on the day on which he was enfeoffed, and 

after that enfeoffment nothing of the thing claimed was 
alienated or transferred. 


Likewise the tenant may say that, when the lord the 6. 
king gave that manor with its appurtenances to such an Thatt. 
abbot, who enfeoffed him with it by his charter, that land on a.time 
was not part of the body of the manor, nor of its appur- qe sur. 
ienances, because it had been previously given by the tenances, 


king himself, and the said abbot gave it to his ancestor E E 
by his charter in the same state, in which the abbot held eia to 
it from the gift of the lord the king, and in like manner 

as the charter of the king testifies, to wit, in demesne 

that which the abbot before his own gift held in demesne, 

and im service that whieh he held in service, in alms and 

in advowsonry. And hence he may say that the abbot 

[ held it] from the conquest of England from king to king, 

and he always defends himself hereby that he says that 

he has held that land with such appurtenances in alms 

from kings: as in the iter of Martin de Pateshull, in the 
argument which was upon & judgment concerning divers 
counties, in the third year of king Henry, in the county 

of Kent, concerning William Earl Marshall the elder 

and Fulk de Breauté. 'To the same effect is the judg- 

ment in Holy Trinity term'in the fourth year of king 
Henry, in the county of Bedford, concerning William 

Earl Marshall To the same effect also manifestly is à 

case in Hilary and Easter terms, in the year of king 

D D 2 
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ibi dicitur, q sicut, manerium datü fuit antecessori in 
dominieo & servitio &e. ita illam petit. Item si dieat 
lenens q totam terram illam non teneat, quia comunis 
est, & partibilis inter cohzredes et participes, et si 
hoc negetur, inde fieri poterit inquisitio, utrü ita sit 
vel non sit, ut supra de ptieipibus. Et similiter de 
term S. M. aii regis Henrici decimosexto incipiente 
decimo septimo in fine. Item si petens plus petat qm 
tenens teneat, ut si petens petat viginti quatuor acras 
ire, cüm tenens no teneat nisi viginti, aut stat bie 
aut cadit, & tuc fiat inquisitio p tale bie. 


Rex vie. salute. Preeipim? tibi q assüptis tecu 
quatuor vel sex, vel pluribus legalibus hominibus ex 
ilis, qui visü fecerunt de terra qm talis petit versus 
tale, & p eos et alios legales homines diligéter inquiras, 
si pdietus talis tenens teneat xxiv. acras terree integre, 
quas talis clamat versus eundé talem necne, & unde 
idé talis tenens dixit Q no tenuit inde nisi tantü 
viginti acras, & q talis petes inde tenuit quatuor acras, 
& inquisitionem illam nobis mittas &c. T. &e. Et de 
hac materia inveniri poterit de terfí) S. H. af regis 
H. quinto in coi. Eborum de Petro de Malo Laeu. Ite 
$i dieat tenés excipiendo q nihil teneat, cü aliàs in 
cof dixit se tenere totü, & cognovit, & à tali tenente, 
versus dm nune petitur nisi ad terminü, et non alio 


modo, cüm petens hoc dedixerit fiat inquisitio p hoc 
bie. 


Rex vie. saluté. Precipimus tibi q in pleno cofi tuo 
recordari facias loquela à fuit in eode coi tuo, inter 


j 
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| Henry as above in the beginning, because it is there 

| said that as a manor was granted to the ancestor in 

| demesne and in service &ce., so he claims it. Likewise 
if the tenant says that he does not hold all the land, 
because it is common and partible between co-heirs and 
co-parceners, and if this be denied, an inquest will have 
to be held thereon, whether i& be so or not, as above 
concerning co-parceners.  ÁÀnd in like manner in St. 
Michael's term in the sixteenth and seventeenth years 
of king Henry, at the end. Likewise if the claimant 
claims more than the tenant holds, as if the claimant 
claims twenty-four acres of land, when the tenant holds 
only twenty, the writ either stands or falls, and then let 
an inquest be held by a writ of this kind. 


The king to the viscount greeting. We enjoin you 7. 
that having associated with yourself four or six or Ap maweet 
more loyal men of those, who have made & view of he holds 
the land which such a person claims against so-and-so, fhe whole 
and by them and other loyal men you diligently inquire, 
if the aforesaid so-and-so the tenant holds twenty-four 
acres of entire land, which the said person claims against 
So-and-so, or not, and whereof the said so-and so the 
tenant says that he does not hold more than twenty 
acres, and that the said claimant held four acres thereof, 
and send that inquest to us, &e. Witness, &c. And on 
this matter à case can be found in St. Hilary's term in 
the fifth year of king Henry, in the county of York, con- 
cerning Petrus de Malo Lacu. Likewise if the tenant 
Says in excepting that he holds nothing, when he has 
said elsewhere in the county that he holds it all, and has 
acknowledged it, and from such a tenant, against whom 
it is now claimed, only for à term, and in no other way, 
when the claimant has denied this let an inquest be 
made through a writ of this kind. | 


The king to the viscount greeting. We enjoin you 8$ 


that in your full county court you eause to be recorded ind — 


the cause which was heard in your said county court that he 
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nihiltenea tales de tanta fra cum ptinétiis &c. Et unde jdictus 

4331. talis versus quem &e. respondebit quód non tenuit 

comer, terram illam nisi ad terminum, & ad voluntate talis, 

quodtotum nec aliquod jus clamavit in eadem. Et recordum illud 

tn*^ ^ habeas &e, per quatuor &c. Teste &c. Id& dies datus 
fuii partibus. De hae materia inveniri poterit de ter- 
mino S. Michaelis anno regis Henrici nono incipiente 
decimo in eomitatu Bedford, de Richardo de Bavadum. 
Item notandum qg si quis terram petat cum pertinentiis 
ab aliquo, & petat in dominico quod in dominico, & 
in servitio quod in servitio, si tenens nihil tenuerit 
in dominico, cadit breve. Et eodem modo licet ille, qui 
tenet de tenente, tenere debeat de eo, si tamen tenens 
implacitatus nihil perceperit de servitio, cadit breve 
eodem modo ut supra: ut de termino S. Trinitatis 
anno regis Henrici quarto in comitat Buck. assisa 
mortis de Hugone de Gurnay. 


.o9. Si autem tenens ita respondeat, quód totam non 
Sie0£^ — teneat in feodo, sed partem in feodo, et partem in 


quod totum custodia, non cadit bre pro ea parte quam tenens 
erit nc tenet in dominico: ut de itinere Martini de Pate- 
feodo, sed shu]l] in comitatu Kane. anno regis Henrici duodecimo, 
P7". de Godefrido de Resiton! Eodé modo si quis p unü 
bre plura petat maneria, vel terras, vel alia d sese non 
contingunt, stare poterit bre pro una parte, & cadere 


p alia pte: eüm placita sint omnino diversa. 


, 10. Item si quis manerium petierib cum omnibus pti- 
Si qU$ — nentiis, ad quod pertineat advocatio ecclesise, & nihilo- 


manerium 
petat cum minus per aliud breve petat advocationem, una est 


! * Resyntone," MS. Rawl. C. 160. 
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between such and such persons concerning so much holàs 
land with its appurtenances, &c. And whereof the nonus 


aforesaid so-and-so againsb whom, &e. will answer that another 
he did not hold that land except for a term, and at d 


. s " - 1 that h 
the will of so-and-so, nor has he claimed any right in En E : 


it. And have that record, &c. by four, &c. Witness &c. whole. 


. The same day was given to the parties. Upon this f.433 b. 


matter & case may be found in St. Michaelmas term, 
in the ninth and tenth years of king Henry, in the 
county of Bedford, concerning Richard de Bavadum. 
Likewise it is to be noted that if any one claims a 
land with its appurtenancees from any one, and claims 
in demesne what is in demesne, and in service what 
is in service, if the tenant holds nothing in demesne, 
the writ falla. And in the same way although he who 
holds of the tenant, ought to hold of him, if the tenant 
nevertheless when impleaded has derived nothing from 
the servitude, the writ falls in the same manner as 
above; as in Holy Trinity term, in the fourth year of 
king Henry, in the county of Bucks, an assise of 
mortdancester concerning Hugo de Gurnay. 

But if the tenant answers thus, that he does not hold 3Ps i 
the whole in fee, but part in fee and part in guardian- ni is 
ship, the writ does not fall in respect of that; part which ss and 
the tenant holds in demesne: as in the iter of Martin not hold 
de Pateshull in the county of Kent, in the twelfth the whole 

in fee, but 
year of king Henry, concerning Godfrey de Resiton. a part. 
In the sàme manner if &à person claims several manors 
through one writ, or lands or other things which do 
not touch one another, the writ may stand for one part 
and fall for the other part, since the pleas are altogether 
different. 


Likewise if & person claims & manor with all its . 10. 
" n If any one 
appurtenances, to which appertains the advowson of a8 dais a 


church, and nevertheless by another writ claims the xpi with 
advowson, it is one action, and the writ falls since 16 is Biriena 


omnibus 
pertinen- 
tiis, ad 
quod per- 
tineat ad- 
vocatio. 


11. 
eplicatio 
super hoc. 


12. 
Si dicat 
quod nihil 
tenuerit 
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actio, sed breve cadit, cüm sit superfluum, quia petens 
plus petit eo quód bis petit idem, & est una petitio 
nugatoria & inutilis, cüm alia sufficiat per se. Et 
idem erit si per unum breve petat manerium cum 
pertinentiis, et postea in narratione sua dicat sic: peto 
tale manerium cum pertinentiis & cum advocatione 
ecclesise, non tamen cadit propter hoc actio nec brevo, 
sed suspendatur adjectio illa quasi superflua, cüm 
sufficiat manerium cum pertinentiis petere. 


Item replicare poterit petens eo quód tenens dicit, 
quód totum non teneat quia alius tenet advocationem, 
replicari poterit quód advocatio non pertinet ad terram 
petitam, sed ad aliam baroniam, & ad aliud feodum, 
& ideo q non est necesse illam excipere, ut de placitis 
qua sequuntur regem ann regni Henrici decimo nono 
in comitatu Bedf, de Johanne de Traylie & Waltero 
de Godardville. Et sic amittere poterit quis multipli- 
citer propter plus petitionem. Plus autem peti potest 
multis modis: re, causa, loco, tempore, ut si quis dicat 
vel petat plus quà tenens teneat, cadit breve, sed non 
cadit actio, ut, videri poterit de muliere petente dotem, 
ut si plus petat quà ad ipsum ptineat nomine dotis, 
no tame cadit à causa, dum tamen ptestata fuerit q 
plus non petierit quam tertiam ptem unde vir suus 
obiit seysitus ut de feodo: ut de teri P. anno regis 
H. septimo in com Sussex, de Nicholaa quz fuit uxor 
Thom: de Casteneys. 


Cüm auté tenens dicat (ut supradictu est) q nihil 
teneat, cüm revera tenuerit mentiendo, & petens ante 
inquisitionem inde factam se ipsum decipiendo se de 
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superfluous, because & person claims too much, inasmuch ees to 
he claims the same thing twice over, and one of the claims D wed 
is nugatory and useless, since the other suffices by itself. pertains. 
And the same will result if by one writ he claims a 

manor with its appurtenances and afterwards in his 
declaration should say, I claim such & manor with its 
appurtenances and with the advowson of a church, 
neither the action nor the writ falls, but let that addi- 

tion be suspended as superfluous, since it is sufficient 

to claim the manor with the appurtenances. 

Likewise the claimant may reply upon that which 11. 
the tenant says, that he does not hold the whole because Ti eed 
another person holds the advowson, it may be replied this. 
that the advowson does not appertain to the land 
claimed, but to another barony, and to another fee, and 
accordingly itis not necessary to except it, as in the 
pleas which follow the king in the nineteenth year of 
the reign of Henry, in the county of Bedford, concern- 
ing John de Traylie and Walter de Godardville. And 
S0 & person may lose in manifold ways through a claim 
for too much. But too mueh may be claimed in many 
ways, in the thing, in the cause, in the place, ih. the 
time; as if & person should say or claim more than tho 
tenant holds, the writ abates, while the action does not 
abate, as may be seen concerning the woman claiming 
dower, as if she claims more than belongs to her under 
the name of dower, she does not, however, fall from her 
cause, provided, however, that she has avowed that she 
does not claim more than the third part of that whereof 
her husband died seysed as of fee, as in Easter term in 
the seventh year of king Henry, in the county of Sussex, 
eoncerning Nicholaa who was the wife of Thomas de 
Casteneys. 

But when the tenant says (as afore stated) that he 12. 
holds nothing, when he in fact holds it, saying what is deed sys 
false, and the claimant before an inquest has been held that he 
thereupon deceiving himself has withdrawn from the no thlug. 


mentiendo, 
sicut de 
priore de 
Weylocke 
et W. de 
Insula. 

f. 434. 


18. 
Si tenens 
dicat quod 
totam ter- 
ram non 
teneat, et 
petens 
quod 
totum, et 
sic fit res 
dubia per 
negatio- 
nem, aut 
locus erit 
joco par- 
tito, aut 
inde inqui- 
sitio de , 
pertinen- 
tiis, ct 
sunt per- 
tinenti; 
pertinenti- 
arum, 
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brevi retraxerit, e& agere inceperit versus alium, qui 
à tenete falsó dicebatur esse tenens, & qui dixerit se 
non tenere, cüm re vera nihil teneat, & per hoc con- 
stiterit per inquisitionem, ille qui falsó nepavit non 
amittet propter mendacium eo quód petens de menda- 
cio illum non convincit, sed minus caute se retraxerii, 
& sic non punitur mendacium propter suam negligen- 
tiam, quod quidem fieret si negligens non fuisset. 


Cüm vero tenens excipiendo dicat quód totam terram 
petitam non teneat, et petens dicat quód totam teneat, 
quia per hoc si! res dubia, fiat inde inquisitio sub 
periculo amissionis per jocum partitum: ut de termino 
Saneti Hilarii anno regis Henrici nono, de Rogero de 
Drayton in comitatu Derby. Si autem objiciatur à 
petente, quód terra quas excipi deberet non sit de per- 
tinetiüs terrz petites tunc fiat inquisitio per hsc verba, 
scilicet si tanta terra cum pertinentiis, quam talis tenet 
in tali ville, sit de tot hidis vel de tanta terra, vel 
de eorpore talis manerii, vel de ejus pertinentiis, quam 
talis clamat versus talem, vel alter: Si ille talis 
teneat tales hidas, vel tot hidas terre, vel tantam 
terram in eisdem villis, sive terram illum quam idem 
talis clamat in prsdietis villis versus talem. Et de 
hae materia inveniri poterit de termino Sancti Hilari 
anno regis Henrici nono in comitatu Wart de Roberto 
de Cherleton. De hoc autem quod dicitur (quód talis 
petit tantam terram cum pertinentiis), dictum est supra 
de pertinentiis quse et quales sunt. Sunt enim per- 


U bes 
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writ,and has begun an action against another person, saying 
who was stated falsely by the tenant to be the tenant, ji». as 
and who has stated that he was not the tenant, when in concerning 
reality he held nothing, and this has been established o Wey 
by an inquest, he who has falsely denied [that he was locke and 
tenant] shall not lose on account of his falsehood, inas- Inu. 
much as the claimant does not convict him of falsehood, f. 434. 
but has incautiously withdrawn himself [from the suit], 

and so the falsehood is not punished on account of his 
negligence, which would take place, if he had not been 
negligent. 


But when the tenant in excepting says that he does T : s. 
not hold all the land claimed, and the claimant says that ant AE 


he does hold the whole, because thereby it becomes a& Fia ] 
doubtful matter, let there be thereon an inquest under noli the 


the risk of losing it through an alternative wager, as in Vholeland, 
and the 


St. Hilary's term in the ninth year of king Henry, con- claimant 
cerning Roger de Drayton in the county of Derby. But hathe, 
if it be objected by the claimant, that the land which the whole, 
ought to be excepted is not amongst the appurtenances 9Pd thus. 
of the land claimed, then let there be an inquest through dubious 
these words: to wit, if so much land with its appur- mrougn 
lenances, which so-and-so holds in such & vill, be of so the denial, 
many hides, or of so much land, or of the body of such meh 


a manor, or of its appurtenances, which so-and-so claims foren . 
; : : : alternative 
against such person: or otherwise, if the said so-and-so wager, or 


holds such hides or so many hides of land, or so much ideae 
land in the said vills, or that land which the said so- bean 


and-so claims in the aforesaid vills against such person. EE 
And on this matter a case will be found in St. Hilary's the appur- 
term in the ninth year of king Henry in the county of irem 
Warwick, concerning Kobert de Cherleton. But con- are appur- 
cerning this which is said (that so-and-so claims so much wid 
land with its appurtenances), we have Spoken above con- tenances. 


cerning appurtenances what they are and of what kind. 
For there are appurtenances and a body to which ap- 
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tinenti», & corpus ad quod pertinent pertinentis, & 
sunt pertinentie pertinentiarum. 


CAP. XXVIII. 
1. Item dicitur (etiam in tali villa) & si error sit in 
Deexcee?- nominibus villarum satis dictum est supra quid inde 


tione quam : h 
habetis ex faciendum sit, sed si minus ibi dictum sit, fiat hic 


nominibus Tepetitio ut addatur. Videndum igitur quid mansio, 


villarum. quid villa, et quid manerium. Mansio aute esse poterit. 


Ite id . . ME" "TONDEE 
git "Villa, costrueta ex pluribus domibus, vel una d erit habitatio 


M una & sola sine vicino, etià etsi alia maàsio fuerit vici- 
manerium, Dàt& no erit villa, quia villa est ex pluribus mansionib? 
vieinata, & collata ex plurib? vicinis. Maneriü aute fieri 
Fleta, vi. poterit ex plurib? villis vel una, plures enim ville pos- 
9 9$ 1- sunt, esse in corpore manerii sicut, e& una, & ad unam 
mansione ptinere poterunt plura tenementa. Et genera 
tenementorü plurib? & diversis nominib? specificata, 
q cüm ad mansionem ptineant non poterant dici q sint 
in tali villa specificata, denominatione maàsionis, sed 
masio et tenta simul esse possunt in aliqua villa, ex 
plurib? mansionib? vieinata. Ite quando est maneri- 
um in villa, & ubi non fuerit nisi unica villa in manerio 


denominari possunt uno nomine, & tenta tali manerio. 


adjacentia erüt in tali villa & in tali manerio, quia 
villa denominatur à manerio, & maneriü à villa à co- 
trario. Item & secundum hoc plura possunt esse in pa- 
í.434b, iria una & diversa maneria et diverse et plures ville: 
et ideo tenementa et agri limitata ad unum manerium 
vel unam villam non possunt diei quód sunt in alio 
manerio sive alia villa, quia limitati sunt fines agro- 


—— M 
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pertain the appurtenances, and there are appurtenances 
of appurtenances. 


CHAPTER XXVIII. 


Likewise it is said also in such a vill," and if there | 1. 
be an error in the name of the vills, it has been suffi- er rm 
ciently explained above what is thereupon to be done, nd you 
but if too little has been there said, let there be here & sii ds 
repetition that it may be added. It is to be seen there- the name 

: f ; of the vills. 
fore what is & mansion, what & vill, and what & manor. Likewise 
A mansion then may be constructed of several houses, Vhatisa 
or may be one, which shall be a single and sole habita- a mansion, 
tion without & neighbour; and although another man- kel 
sion may be in the neighbourhood, it will not be a vill, 
because a vill is made up of several adjoining mansions 
and is composed of several neighbouring ones. But & 
manor may be made up of several vills or be one only, 
for several vills may be in the body of a manor equally 
as one, and several tenements may belong to one man- 

Sion. And the kinds of tenements are specified by 
several and diverse names, which when they belong to 
& mansion cannot be said to be specified in such a vill 
under the denomination of & mansion, but the mansion 
&nd the tenements may be together in a certain vill, 
made up of several adjoining tenements. Likewise 
sometimes there is & manor in a vill, and where there 
has been only & single vill in & manor, they may be 
described by one name, and the tenementis will be ad- 
joining to such à manor, in such a vill and in such a 
manor, because the vill is named from the manor, and 
the manor contrariwise from the vill. Likewise accord- 
ing to this there may be several and diverse manors in f 434 b. 
one county, and diverse and several vills, and accordingly 
tenements and lands limited within one manor and one 
vill cannot be said to be in another manor or in another 


vill, because the boundaries of fields are limited.  Like- 


2, 
Exceptio 
ad hoc 
quod dicit 
jus meum, 
et quod 
diversa 
sunt jura. 
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rum. ltem si plures sint ville in uno manerio, poterit 
res pelita esse in una villa vel in diversis, & si in di- 
versis, specificari poterit quantum vel quid petatur in 
una vel in alia & tame utraqué erit in uno manerio 
et corpore manerii, sed non ? contrario, q quiequid sit 
in manerio sit in qualibet villa, quia villa non econti- 
net manerium: nec comprehendit, sed à contrario mane- 
rium continet & coprehendit ommes villas. Poterit 
eliam esse, cüm plures sint ville in manerio, quód totü 
manerium denominatur à nomine illius villz, licet totu 
manerium coprehendi nó possit sub villa, e& unde aliud 
est dicere, in tali villa, aliud in tali manerio, quia spe- 
cificato nomine manerii obscura erit petitio et nulla, 
nisi specificatu fuerit nomen ville, in qua tenementum 
petitum fuerit, si alia fuerit villa et diversa ab ea de 
qua denominatur maneriü, cüm plures fuerint ville in 
eodem manerio. Si autem tenementum fuerit in villa 
de qua denominatur manerium, recte petitur si fiat 
respectus ad denominationem qua specificatur villa, et 
non qua specificatur maneriu, licet villa illa sit in 
eodem manerio, quia si haberetur respectus ad nomen 
seeundum quod est nomen manerii, ville esset specifi- 
catio, cüm plures alie ville sint in eodem manerio. 
Item habito respectu ad nomina villarü, non quiequid 
est in una villa est in alia, licet quiequid sit in omni- 
bus villis sit in uno et eode manerio. 


Ite copetit exceptio tenenti ex hoc quód petens in 
intentione sua dicit, peto versus talem tanta terram 
cü pertinentiis in tali villa ut jus meum. Ad quod 
notandum quód diversa sunt jura, unum videlieet pos- 
sessionis & aliud pprietatis: possessionis, quoad liberum 
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wise if there be several vills in one manor, the thing 
claimed may be in one vill or in diverse, and if in diverse 
it can be specified how much and what is claimed in 
one or in the other, and nevertheless both will be in 
one manor and in the body of the manor, but not con- 
irariwise, because whatever is in the manor is in one . 
or other vill, because & vill does not contain nor com- 
prise the manor, but on the contrary the manor contains 
and comprises all the vills. But it may well be, since 
there are several vills in the manor, that the entire 
manor is described by the name of one vill, although 
the entire manor cannot be comprised under the vill, and 
whence it is one thing to say in such a vill, and another 
thing to say in such à manor, because by specifying only 
ihe name of the manor the claim will be obscure and 
null unless the name of the vill has been specified in 
which is the tenement claimed, if there be another vill 

. different from that from which the manor has derived 
its name, when there are several vills in the same manor. 
But if the tenement is in the vill from which the manor 
has derived its name, it is rightly claimed if regard be - 
had to the denomination by which the vill is specified, 
and not to that by which the manor is specified, although 
that vill should be in the same manor, because if respect 
should be had to the name according to what is the 
name of the manor, it would be & specification of the 
vil, when there are several other vills in the same 
manor. Likewise respect being had to the names of the 
vills, it does not follow that whatever is in one vill is 
in another, although whatever is in all the vills is in 
one and the same manor. 


Likewise an exception is available to & tenant out of ,. 7: 
excep- 


this, that & claimant in his declaration says, I claim tion upon 
against such an one so much land with its appurtenan- epis 
ces in such a vill as my right. Upon which it is to of*my 


be remarked that there are diverse rights, one, to wit, dE AM 


of possession and another of property ; of possession as idi: 
rights. 


f. 435. 


cm 
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tenementum vel quoad feodum: quoad liberum tene- 
mentum, ut si quis quacunque ratione tenuerit ad 
vitam suam: quoad feodum, ut si quis tenuerit ad 
feodum sibi & heredibus suis. Est etiam jus pprieta- 
tis, quod dicitur jus merum. Et quandoque conjun- 
gitur in una persona jus possessionis & jus proprie- 
tatis, seeundum quod dicitur: iste se ponit in assisam 
de Dreyt dreyl, e& àd quemcumque pertineat jus pro- 
prietatis ilum sequi debet possessio, quia possessio 


Semper sequitur proprietatem et non $ converso. Et 


* 


quandoqueé dividitur jus proprietatis à possessione, 
quia proprietas statim post mortem antecessoris de- 
scendit hzeredi propinquiori, presenti & absenti, scienti 
& ignoranti, minori sicut majori, masculo & foeminse, 
furioso et mente capto, stulto et fatuo, surdo & muto 
naturaliter. Sed tamen non statim acquiritur talibus 
possessio, quia alius ante aditionem h:reditatis parens 
vel extraneus medio tempore se ponere possit in sey- 
sinam, et de seysina talis poterit jus possessionis de- 
scendere ad hzredes talium inferiores, per negligentiam 
proprietarii: ut si cüm jus proprietatis descendat ad 
antenatum propinquiorem, frater postnatus se ponat in 
seysinam, et sic cüm post longum intervallum quód 
sine brevi ejici non potest moriatur seysitus, transmit- 
tit ad heredes suos cum jure possessionis quod ipse 
habuit quasi in feodo quoddam jus proprietatis cum 
jure possessionis illius, q. sequi debeat primam pprie- 
tatem, et sic de hsrede in heredem usd in infinitü, 
ei sic erunt ibi duo jura pprietatis per diversum de- 
scensum et diversas personas et gradus. Sed unus 
eorum majus jus pprietatis habebit ppter prioritatem, 
sieu& frater antenatus & ipsius heredes, et illi minus 
jus qui descendunt de fratre postnato, sed semper 
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regards the free: tenement and as regards the fee. As 
regards the free tenement, as if some one on any grounds 
holds land for the term of his own life. As regards the 
fee, as if & person holds it in fee for himself and his heirs. 
'There is likewise à right of property which is termed 
mere right. :And sometimes there is conjoined in one 
person the right of possession and the right.f property, 
according to what is said, * This person puts himself 
upon an assise of Right right :" and to whomsoever ap- 
pertains the right of property, possession ought to follow 
him, because possession always follows property, but not 
the eonverse, And sometimes the right of property is 
divided from possession, because the property forth with 
- after the death of an ancestor descends to the next heir, 
present and absent, knowing and ignorant, a minor just 
as & major, a male and a female, à madman and an in- 
sane person, a fool and a silly person, & person deaf and 


dumb from his birth. But nevertheless possession is not - 


forthwith acquired by such persons, because another 
person, before an entrance into the inheritance, a relativo 
or & stranger, may in the meáàntime put himself into 
seysine, and from the seysine of such a person a right of 
possession may descend to the lower heirs of such per- 
. Sons through the negligence of the proprietor; as if 
when the right of property descends to an earlier-born 


next of kin,& younger-born brother puts himself into: 


seysine ; and if after & long interval, so that he could not 
be ejected without & writ, he dies seysed of it, he 
transmits to his heirs with the right of possession, which 
he himself had as it were in foo, à certain right of pro- 
perty with the right of that possession, which ought to 
follow the first property, and so from heir to heir to 
infinity ; and so there will be two rights of property by 
& different descent and different persons and degrees. 
But one of them will have & greater right of property 
on account of. priority, as the elder-born brother and his 


heirs ; and the others an inferior right who descend from 
R 2657. | E E 


f. 435, 
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pferri debet possessio, donec hseredes descendentes de 
fratre antenato jus pprietatis evicerint, eb si cüm frater 
postnatus plures habuerit filios, e& postnatus se posuerit 
in seysinam et sie seysitus obierit, ut pdietum est, ita 
esse poterit ut pdictü est. | 


|. 8. . Et sie de.hserede ad heredem quód ad plures de- 
Ai quos scendere possit jus pprietatis per diverses psonas, 
hzreditas, gradus et lineas, q plur& possunt esse jura pprietatis 
E iine et plures possunt habere majus jus aliis, seeundum q 
piures : . 
possunt jus fuerint priores vel posteriores. Et hoc locum habere 
habere; *t poterit in psonis extraneorü, sieut in personis paren- 
jus et alius tum, qualitereunj se posuerint in seysinam. Poterit 
7" autem quis dicere in intentione sua q jus habeat in 
re petita, chm omnino nihil juris habeat, quod perpendi 
poterit per narrationem descensus. ltem cüm aliquid 
juris habuerit sicut cohsres, sicut frater postnatus, 
& hujusmodi, alius majus jus habet, sicut frater ante- 
natus vel hwredes ex eo pvenientes. Item excipere 
poterit tenens, q si petens jus habeat, tamen sunt 
ali cohzredes et pticipes qui tantüdem juris habent, 
Sine quibus ipse nihil petere poterit, ut supradictu 
est: vel quia res comunis est cum aliis pticipibus, licet 
non eohsredibus. ltem excipere potest g adjunctum 
habet, sicut uxor de cujus jure agitur, & sine qua 
petere non poterit, ex quo nulla est facta mentio in 
brevi de uxore. ltem excipere potest quód si petens 
ius habeat, ille qui tenens est majus jus habet, quod 
quidem expediri poterit per magnam assisam, si tenens 
voluerit. 


4 Item competere poterit tenenti exceptio, licet ante- 


Mod cossor it& seysitus fuerit ut de feodo et in re sicut 


ARA petens pponit, ppter impedimentum descensus, ut si 
escensug * 


i 


[^ 
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the younger brother ; but the possession ought always to 
be preferred, until the heirs descending from the elder- 
born brother have established the right of property ; and 
if, when the younger-born brother has several sons, and 
the younger-born has put himself into seysine, and has 
died so seysed, as aforesaid, i6 may be so as aforesaid. 
And so from heir to heir that the right may descend , 3. 


| To who 
to several through different persons, deoredn and lines, qescends. 


S0 that there may be several rights of property, and 3n inheri- 


tance, and 
several persons may have more right than others, &c- by what 
cording as they have been prior or posterior. And this Paul 
may take place in the persons of strangers, as in the persons 

may have 
persons of relatives, in whatever manner they may have riri and 
put themselves into seysine. But a person may say in one more, 


his declaration that he has a right in the thing claimed, so M 
when he has no right a£ all, which may be ascertained 
through the declaration of the descent. Likewise when 
he may have some right as & co-heir, as & later-born 
brother, and such like, another person has a greater 
right, as an elder-born brother or the heirs descending 
from him. Likewise the tenant may except that, if the 
claimant has & right, nevertheless there are other co- 
heirs and coparceners who have as much right, without 
whom he can claim nothing, as aforesaid, or because the 
thing is in common with other coparceners, although 
not co-heirs Likewise he may except that he has an 
adjoint, as à wife concerning "whose right an action is 
brought, and without whom he cannot claim, since no 
mention has been made in the writ concerning the wife. 
Likewise he may except, that if the claimant has a right, 
he who is the tenant has a greater right, which imay be - 
settled through & great assise, if the tenant wishes it. 


Likewise an exception is available to the tenant, — 4. 


although the ancestor may have been so seysed as of fee Pad 


and in realty as the claimant propounds, on account of may b 
an impediment in the descent, as if some one of the a E 


EE 2 


in 
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perfelo. aliquis antecessorum felonia fecerit de qua convictus 
missam" fuerit, ut si suspensus fuerit propter feloniam, vel ut- 
peral- — lagatus rit? et secundü legem terre, ex causa justa vel 
Rata sine, ltem ex cognitione ppria, si feloniam cognoverit 
quamcüd, & sie regnum abjuraverit. Item si aliquis an- 
tecessorum suorum jus suum reiniserit tenenti vel alicui 
de quo ipse habet causam possidendi, et quictü clama- 
verit, vel cognoverit & remiserit pro se et hwredibus 


suis per finem factum in curia düi regis. 


5 Competit etiam exceptio tenenti ex ipsa intentione 
Mein & editione actionis, ut si, cüm proponere debet inten- 
tenenti ex tionem, audito brevi nihil pponat vel nihil omnino 
;*»el- dieat tenens erit absolvendus, quia nihil dicenti non 
actione, — eri& aliquid respondendü. Ite si intentionem suam ji 
81 omnino . ; ES . | 
no» vel]  Pponat obseuré, vel minus plene, vel dubié, non erit 
obscure. ei respondendum, quia non refert utrum quis omnino 
intentionem suam pponat, vel obscuré, vel non plené, 
vel dubié. Item si cü intentionem suam pponat plené, 
nec doceat quo jure petat, non erit audiendus, quia 
si tantum dieat, Peto talem rem ut jus meum, non 
suffieit nisi incótinenti de jure doceat, ut si dicat, et 
unde talis antecessor &e. Ite si de jure doceat aut - LE 
! fundat intentioné suam, non valet, nisi incontinenti 
' f.485b, pbationem habeat, sieut inferius dicetur; quia qui nihil 
pbat cadit intétio ppter defectum pbationis, nec refert 
utrum omnino nihil pbaverit vel minus suflicienter, 


secundum q inferius dicetur de litis contestatione. 


bU ER LEA 


6. Ité datur exceptio tenenti ex variatione narrationis, 
Exceptio  dieendo modo unum, modo aliud primo cótrarium vel 


ex varia- [7 . . . - . e 9 . 
tione nar. diversum, et si intentionem suà mutaverit, nisi 1n casu 
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ancestors has committed a felony of which he has been felony 
convicted, as if he has been hanged on account of a iiem 
felony, or outlawed duly and according to the law of the the ances- 
land, from & just cause or without it. Likewise from SR 
his own acknowledgment, if he has acknowledged a 
felony of any kind, and so has a&bjured the realm. — Like- 
wise if any of his ancestors has released his right to the 
tenant or to any one from whom he has a just cause of 
possessing, and has quitelaimed him, or has acknow- 
ledged and released for himself and his heirs through a . 
fine made in the court of the king. 

An exception is algo available to a tenant upon the x XM 
declaration itself and the edition of an action, as if,donis | 


when he ought to propound his declaration, upon the deuda 


"writ having been read aloud he propounds nothing Or upon the 


states nothing at all the tenant will have to be ab. edition 
itself of 


solved, beeause to & person who states nothing an answer an action, 
wil not have to be made, because it does not matter nr zie 
whether & person altogether propounds, his declaration, null or 


or obseurely, or not fully, or doubtfully. Likewise if 9bseure. 


when he propounds his declaration fully and does not 


show by what right he claims, he will not have to be 


. listened to, because if he only says, I clair such a thing 


as my right, it is not sufficient unless he forthwith 
explains concerning his right, as if he says, and whereof 
such an ancestor, &c. Likewise if he explains concern- 
ing his right or supports his declaration, it does not avail 
unless he forthwith supplies à proof, as will be explained f. 435 b. 
below. Because of him who proves nothing the decla- | 
ration falls on account of default of proof, nor does it 
matter whether he has altogether proved nothing or 
proved insuffieiently, aecording to what will be said 
below concerning the joining of the issuc. 

Likewise an exception is allowed to the tenant upon , 9. 
à variation in the declaration, in saying at one time one ion 0d. 
thing, at another time another thing contrary to or : chan 
diverse from the first, and. if he has changed his declara- aeclaration 
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rationis, licito vel p narrationé suam à brevi suo recesserit, 
ipud it& q narratio non sit cósona brevi, vel q non dicat 
unum et quod tatunde valeat. lI'em si cüm semel intentione 
modo aliud ^ - , ise 
primo con. uà pposuerit et postea cadat breve ppter viüiü, & 
trerium.  càüm p aliud breve postmodu agere inceperit intention& 
suam quam p primü bie pposuerit in toto mutaverit 
vel in parte. Et multó fortius si p fraudem se retrax- 
erit ab uno ut intentioné sua mutare possit in alio, 
quàvis objici possit q res nova novà causà desiderat, 
sed quavis mutetur bre, tame mutari no debet actio 
nec intentio pri? pposita, nec magis variari debet in 
uno quam in diversis ppter pluralitate breviü cüm 


pposita fuerit sub eadem actione. 


ERE Ité copetit tenenti exceptio rei judicate, ut si ante- 

em com. : * M m m . 

petit te- — cessor petentis vel aliquis hsredü suorü rem petitam 

rd &miserit p judiciü in causa pprietatis, sicut p magna. 

judieate.  assisaà vel duellü, vel juratam aligm in qm se posuerat; 
et talis exceptio pemptoria est, quia ex toto punit 
judiciü. Ite sip coneordiam & fine q similiter pemp- 
toria est, quia dicitur finalis cocordia, & ideo finalis 
quia imponit fine litibus, ut si tenes dicat q aliquádo 
fuit placitü in curia regis de eade tra inter tale peteté 
& tale tenét vel eot antecessores, & loquela ita de- 
ducta fuit vel tminata q tra remasit teneti vel ejus 
&ntecessori p magnam assisà vel p duellü, juratà, vel : 
inquisitione, vel p defalta post duellü vadiatü, vel 
magnà assisam clectà, p judiciü, p fine factu, & hujus- 
modi de clameo no apposito, hec omnia pbari possunt 
p rotulos et recorda justitiarii. 


Y 
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tion, except in à permissible case, or has receded from in saying 
his writ by his declaration, so that the declaration is not o.c «is 
consonant to the writ, or that i& does not state what is and at 

equivalent. Likewise if when he has once propounded *?etber. 
his declaration, and afterwards the writ falls from faulti- ther thing 


i: contrary to 
ness, and when by another writ he has commenced qq, ed 


another action, he has changed in its entirety or in part 


the declaration which he had propounded through the 
first writ. And mueh more if by fraud he has drawn 
back from the one that he might change his declaration 
in the other, although it may be objected that a new 
thing requires à new reason, but although the writ be 
changed, nevertheless neither the action nor the declara- 
tion previously propounded ought to be changed, nor : 
ought to be varied in one more than in divers respects 


on account of a plurality of writs, when it has been 


propounded under the same action. 


Likewise there is available to a tenant an exception. 7 
; : » : Likewise 
of à prior judgment, as if the ancestor of the claimant or there is 


Some of his heirs has lost the thing claimed by a judgment Y8ilable 


: : to a tenant 
1n 8 cause of property, a3 by E great aSsiSe Or by a, duel, an excep- 


or by a jury upon which he has put himself, and such NUES 
an exception 1s peremptory, for 1t altogether pereimpts a ment. 
judgment. Likewise if by an aecord and a fine, which | 
is in à similar way peremptory, because it is called a 


final aecord ; and for that reason final, because it puts an 


end to litigation ; as if the tenant should say that it was 


once pleaded in the court of the king concerning the 
same land between so-and-so the claimant and so-and-so 
the tenant, or their ancestors, and the hearing was so 
eondueted and terminated that the land remained with 
the tenant or his ancestor by a great assise or by a duel, 
a jury, or an inquest, or by default after wager of battle, 
or the choice of a great assise, by à judgment, by the 


making of a fine, and such like concerning a claim not 


&dvanced, all these matters may be proved through the 
rolls and records of the justiciary. 


at onetime . 


1l. 
Exceptio 
ex tacitur- 
nitate, 
quod cla- 
meüm non 
apposu- 
erit. 


f. 186. 
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Cap. XXIX. 


Competit etiam tenenti exceptio ex taciturnitate pe- 


tentis vel alicujus antecessoris sui, ut si quis. tacuerit 


cüm viderit de jure suo ligitare vel concordiam facere 


clameum suum non apposuerit per judicium, sicut si -- 


magna assisa adjudicata fuerit, vel duellum vadiatum, 
vel jurata arramiata, vel cyrographum faetum in curia, 
ut de itinere W. de Ralegh in comitatu Lync. de W. 


de Berningehurst. Et videndum quis & qualiter op-. 


poni debet clameus, & quando, & ubi, & cui przju- 


dieatur quod clameum non 'apposuerit, & cui non. 


Item quando quis excusatur quod clameum non appo- 
suerit, & quando non. Quis? & sciendum quod quili- 
bet cujus interfuerit, sicut ille qui jus habuerit in re 
de qua contentio fuerit per seipsum vel per alium. 
Qualiter? & sciendum quód sic dicere possit simplici- 


ter, Appono clameü meü. Vel sie, si duellum vadiatü - 


fuerit dicere possit, q non ponit jus suum in clameü 
petentis nec in defensum tenentis, sufficit quidem si 
ipse velantecessor suus faciat quod tantundem valeat, 
ut si plaeitü moverit tenenti, et fecerit rem litigiosam, 
quia sicut plus est facto appellare qm verbo, ita plus 


est apponere clameü facto qm verbo. Et ad hoc facit. 


de termino S, Trinitatis anno regni regis H. xv. in 
cofi Hunt de quadam Guldeburga, eui objectü fuit q 
clameum non apposuit, et ipsa respondit q fecit q tan- 
tundé valet, quia tempore finis facti implacitavit 
tenentem p aliud bte. Item si ipse, cui apponitur 
quód clameü non apposuit, sufficit si antecessor cla- 
meum apposuerit. Et ad hoc facit de termino 5$. 
Trinitatis anno regis Henrici nono in comitatu Midd, 


.! ** eui opponitur, quod elameum non opposuit," MS. Reg. 9, E. xv. 
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CHAPTER XXIX. 


Àn exception is also available for the tenant on the 1. 
ground of the taciturnity of the claimant or of some one 4? 9c*P 
of his ancestors, as if & person has been silent when he the ground 

XC . . . of taci- 
. $&w persons litigating about his right or making an turnity, 

. accord, and has not entered his claim in court; as if a that he 
great assise has been adjudged or battle wagered or a Ad cagecd 
jury instituted or & chirograph made in court; as in the * claim. 
iter of William de Ralegh in the county of Lincoln, con-- 
cerning W. de Berningehurst. And we must see who 
and in what manner à claim ought to be opposed, and : 
when and where, and who: is prejudiced by not having 

entered a claim, and who not. Who? and it is to be 


known that any one whose interest was concerned, as 


/ 


he who had a right in a thing concerning which conten- 
tion is made either through himself or through another. 
In what manner? And itis to be known that a person 
may say simply thus: I enter my claim. Or thus, if f.436. 
battle has been wagered, he inay say, that he does not 
. found his right on the claim of the demandant nor on 
the defence of the tenant, it suffices indeed if he himself 
or his ancestor does that which is equivalent, as if he 
has commenced à plea against the tenant and has made 
the thing litigious, because just asit is more to appeal 
by an act than by & word, soit is more to advance a 
claim by &n aet than by a word. This is supported by 
a ease in Holy Trinity term in the fifteenth year of 
king Henry in the county of Huntingdon, concerning & 
eertain Guldeburga, against whom it was objected that 
^ she had not entered à claim, and she answered that she 
had done what was equivalent, because at the time when 
a fine was made she had commenced & plea against the 
tenant by another writ. Likewise the person to whom 
it is objected that he had not entered a claim, it is suffi- 
cient if his ancestor entered à claim. And this is sup- 
ported by a case in Holy Trinity term in the ninth year 
of king Henry in the county of Middlesex, concerning 
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de Henry de Haquebut, ct ubi Henry amisit tenement, 
quia pater suus clameum nó apposuit, cujus interfuerit 
— elameum &a&pposuisse, & si clameum apposuisset, hoc 
prodesset Henrico: et ibi 1t&à responsum fuit petenti, q 
finis fact? fuit de terra qu:xe petebatur in curia Henrici - 
avi regis düi regis Henrici, anno regni sui xxx., inter 
Wilhelmum Deynis, avum Wilhelmi qui petiit, & Wale- 
ranum tenentem, patrem cujusdam Johannis participis 
sui; per quem finem terra illa remansit eidem Wal- 
lerano! et heredibus suis, et inde pfert cyrographum 
&c. Et postea alius finis factus fuit de eadem terra 
inter Luciam matre predicti Johannis et ipsum Jo- 
hannem, et inde ptulit cyrographum confectum anno 
quarto regis J. Et desieut Henr non apposuit cla- 
meum suum nec antecessores sui, ideo noluit idem 
Johannes ei respondere nisi curia consideraret. Ad 
quod respondit Henricus quód primus (inis et cyro- 
graphum non potuerunt ei nocere, quia tunc fuit ipse 
infra statem. Et de secundo fine dicit quód non 
debuit ei nocere, quia fuit in servitio düi regis ultra - 
mare apud Windon. Ad quod Johannes respondit g 
tempore primi cyrographi et secundi fuit pater ipsius 
Hent vivus & sanus et psens in curia ubi fines facti 
fuerunt, et desicut ipse clamorem suü non apposuit, 
petiii judiciü si debuit ei respondere. Ad quód Henr 
respondit quód re vera postquàm pater suus qui cruce 
signatus pfectus fuit in Terram Sanctà, et inde rever- 
Sus fuit quasi stultus,.& amiserat memoriam, ita quód 
nescivit terram regere, et se dimisit, de terra illa. Ad 
q Johannes respondit & dixit q sanus fuit et incolumis, 
et tempore interdicti se contulit religioni; & bona 
memoria diu vixit postea in habitu religionis, et quia 


1 * Walerino," MS. Reg. 9, Iv. xv. 
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Henry de Haquebut, and where Henry lost & tenement 
because his father did not enter a claim when it was 
his interest to have entered a claim, and if he had en- 


. tered & claim, this would have profited. Henry ; and 


there it was answered thus to the claimant, that a fine 
had been made of the land which was claimed in the 
courb of king Henry the grandfather of our lord the 
king Henry in the thirtieth year of his reign, between 
William Deynis, the grandfather of William who claimed, 
and Waleran the tenant, the father of a certain John his 
coparcener, by which fine that land was released to the 
said Waleran and his heirs, and thereon he produces a 
chirograph, &c.  Ànd afterwards another fine was made 


of the said land between Lucy, the mother of the afore- 


said John, and the said John, and thereupon he produces 
& chirograph made in the fourth year of king John. 
And since Henry did not enter his claim, nor his ances- 
tors, for that reason the said John was unwilling to 
make answer to him, unless the court should so resolve. 
To which Henry made answer, that the first fine and 
the chirograph could not harm him, because he was then 
under age. And concerning the second fine he says 
that it ought not to harm him, because he was in the 
serviee of the king beyond the sea, at Windoü. To 
which John answered that aí the time of the first and 
of the second chirograph the father of the said Henry 
was alive and well and present in the court when the 
fines were made, and sinee he did not enter his claim, 
he petitions for judgment, if he ought to answer. To 
which Henry replied that in truth after his father, who 
had vowed & crusade, set out for the Holy Land, and 
returned. therefrom as if he were foolish, and had lost 
his memory, so that he could not manage his land, and 
he had demised the said Jand. To which John rejoined 
and said that he was sound in mind and well, and at 
the time of the interdict entered into a religious order, 
and lived à long time afterwards with & good memory 


- 


f. 436 b. 


2. 
Cui pro- 
judicatur 
de clameo 
non ap- 
posito. 


3. 
Qualiter 
fuerit excu- 
sntus quis, 
qui cla- 
meum non 
apposuerit. 
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Hent non potuit hoc.dediecre, Johannes inde quietus 
recessit. Item quando? & sciendum q statim in ipso 
plaeito et faetione cyrographi, vel ante judicium si 
Dsens fuerit in curia, vel si in patria vel in regno 
infra quatuor maria, nec allegare poterit ignorantiam 
nisi justum. intervenerit impedimentü, nec ulterius 
audir debet (ut videtur) quia terminum habet ad 
minus unius mésis (secundü cómunem pvisione regni) 
infrà quem venire potest coinodé post plaecitü motü 
ubicüd fuerit in regno infra quatuor maria, quia qui- 
libet implacitatus debet habere summonitionem xv. 
dierum ad minus,.qua rationabilis dici poterià sum- 
monitio, nec conceditur alicui cyrographü primo die 
litigii, sed habebit alium diem p spatium xv. dierum 
&d minus ad capiendum cyrographü suum, ut infra 
totum illud tempus possit qui jus habuerit apponere 
clameum suum. lite ubi? & sciendum est q in curia 
düi regis in ipso judieio vel ante judicium. . 


Ite cui pjudicatur? & sciendum q ei, de cujus jure 
agitur, & heredibus suis in infinitum ab eo descenden- 
tibus! | 


Exceusatur autem ille 'qui eclameum non apposuerit 
multis modis, ut si tempore, quo finis factus fuit & 
cyrographü, fuit petens infra :etatem, vel antecessor 
qui clameum apposuisse debuit. Et illud idem obser- 
vari deberet de jure (ut videtur per simile), si tunc 
fuit furiosus, vel mente captus, & non sans» mentis, 
quia in multis ad paria judieantur minor et furiosus, 
vel multum non differunt, quia ratione carent. Illud 
idem (ut videtur) observari deberet de jure & feodo 


!«Ilud idem ut videtur obser- | * prejudiceatur, cum fungatur vico 
* yari deberet de jure et feodis | ** minoris, non magis quam mi- 
* occlesi:e si rector clameum non | * nori, si eustos clameum non ap- 
* gpposuerit, quod ecclesie non ! ** posuerit," MS. Reg. 9, E. xv. 
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in the garb of a& religious order; and because Henry 
could not deny this, John withdrew therefrom acquitted. 
Likewise when? and it is io be known that immediately 
in the plea itself and in the making of the chirograph,. 
or before the judgment, if he was present in court, or 
if in the neighbourhood or in the realm within the four 
seas; and he could not allege ignorance, unless a just 
impediment intervened, and he ought not to be heard 


. further (as it seems) because ho had a term at least of 


one month (according to the common provision of tho 


» realm), within which he might have come conveniently 


after the plea had been commenced, wherever he might 
have been in the realm within the four seas, because 
every body who is impleaded ought to have a summons 


of fifteen days at least, which may be termed a reason- 


able summons, nor is a chirograph allowed to &ny person 
on the first day of the lawsuit, but he shall have another 
day with an interval of fifteen days at least to take his f. 436 v. 
own chirograph, so that within all that time & person 
who may have a right to enter & claim may do so. 
Likewise where ? and it is to be known in the court 
of the lord the king during the very judgment or before 
the judgment. 


2. 
ho is 


Ww 
Likewise who is prejudiced ? and it is to be known prejudiced 


that he is prejudiced, whose right is in issue, and all hig from a 
claim not 


heirs to infinity who may be descended from him. having 
been en- 

. . s . tered, 

But he who has not entered his claim is exeused in — 


many ways, as if at the time when the fine and chiro- In what 


graph were made, the claimant was under age, or the Med - 


ancestor who ought to have entered a claim. And the exeused, 
same praetice ought to be observed of right (as it seems who has 
ihrough its likeness), if he was then iüad or his mind dd his 
was affected or his mind was unsound, for in many x 
respects à minor and a madman are judged on a level, 

or do not much differ, because they are bereft of reason. 


The same thing (as it seems) ought to be observed con- 


LI 
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4. 
Exeusatur, 
si in pri- 
sona tune 
fuit. 


5. 
Item, si 
infirmitate 
detentus, 
vel ultra 
mare, 


- 
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ecclesiz, si rector clameum non apposuerit, q ecclesise 
non pjudieatur, eüm fungatur vice minoris, non magis 
qm minori, si custos eclameum non apposuerit. Quod 
quidem dici possit de aliis sicut de ideotis, & natura- 
liter surdis & mutis, et consimilibus. Sed videdum 
utru imperpetuü exeusentur vel ad tempus, scilicet 
quó minor effectus fuerit plenze setatis, vel furiosus 
sanze métis, ut tunc q in minori setate vel in furore 
facere non potuerunt, postmodü facere teneantur, vel 
si tacuerint ex hoc pjudieiü eis generetur, quia dicunt 
quidam, q nisi minor infra annum postquam effectus 
fuerit plenze setatis, clameum  apposuerit, minor setas 
eum non excusabit: Sed revera excusatur imperpe- 
tuum, quia tempore litigii, in ipso judicio, et ante ju- 
dieium redditu pendente litigio, debet clameü apponi 
vel non apponi, quia post judicium, vel cyrographi 
liberationem, non valet, licet. fuerit appositum. 


Excusatur aute quis q clameum suum non appo- 
suerit, si tempore litigii in prisona detentus fuit'ita 
Q venire non possit,nec mittere, quia nulli vertitur in 
dubium, & ubi eadem ratio, et idem jus erit, ideo 
videtur q exeusari debeat quis si per vim majorem, 
vel q fraudem, extra prisonam detentus fuerit, ita q 
venire non possit nec mittere, dum tamen hoe per certa 
judicia pbari possit. 


Item excusari poterit (ut videtur) per similem, tan- 
quàm prisonam, si quis tempore litigii tali infirmitate 
detentus fuerit quód venire non possit, nec mittere, 
quia non discernit faetum. Item excusatur uxor quae 
sub potestate viri supposita, quód clameü mon appo- 


" 
| 
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cerning à right.or a fee of a church, if the rector has 
not entered a claim, that the church should not be pre- 
judiced, since it occupies the place of à minor, no more 
than a minor should be prejudiced, if his guardian has 
not entered & claim, which indeed may be said of idiots 
and persons naturally deaf and dumb and similar per- 
sons. But itis to be seen whether they are to be ex- 
eused in perpetuity or for & time, forsooth until the 


minor has come of full age, or the madman has become 
of sound mind, so that then what they could not do when 


minors or when mad, they may afterwards be bound to 
do, or if they have been silent prejudice may be created 
against them, because some persons say, that unless a 
minor within a year after he has come of full age has 
entered a claim, his minority will not excuse him. But 
in truth he is excused in perpetuity, because at the time 
of the lawsuit in the Judgment, or before judgment was 
rendered pending the lawsuit, à claim ought to have 
been entered or not entered, because after the judgment 
or the delivery of a di iE ib is of no validity 
although entered. 


But à person is execused who has not entered his 
claim, if at the time of the lawsuit he was detained 


in a prison, so that he could not come nor send, be- 2 wis 
cause it is matter of doubt for no one, and where there prison. 


is the same reason, there is also the same right, there- 
fore it seems that a person ought to be exeused if he has 
been detained out of prison by wis major or by fraud, 
so that he could not come nor send, provided however 
that this can be proved by certain proofs. 


Likewise à person may be excused through a similar 


cause, as if i& were a prison, as if & person at the time; 


of the lawsuit was detained by such an illness, that he by illness 


could not eome, nor send, because he does not discern 
the act. Likewise a wife is excused who is under the 


power of her husband, if she has not entered a claim, 
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suerit, licet mittere possit: ut de termino Sancto 
Trinitatis anno regni regis Henrici quarto in comi- 
tatu Glocester de Roberto Cusin. Et sie videtur quód 
omnis impotentia excusat, sicut infirmitas, vis major, 
& hujusmodi. Est enim bona ratio à similibus proce- 
dere ad similia. Excusatur etiam quis quód clameum 


non apposuerit, ut si toto tempore litigiü fuit ultra. 


mare, quacunque occasione, ita quód sit verisimile 
quód de placito poterit ignorare, nec in aliquo prredic- 
torum easuum habet quis necesse post judicium. vel 
cyrograplhium liberatum clameum apponere. 


6. Excusatur etiam quis quód clameum non apposuerit, 


Sifinis ^ seilicet ubi finis ipso jure sit nullus, ut si factus fuit 
contineat rs ; . AS . . 
falsitatem de tenemento quód alius tenuit, ut si ipse qui debuit 


sieut de clameum apposuisse,-vel antecessor suus, fuit in seysina 
warrantia 


charte, ubi.de eadem re, quando finis factus fuit, & non ille vel 
e rn antecessor suus qui finem allegat, vel si finis factus 
inseysina fuerit per dolum et fraude vel alio modo in alterius 
uen ;y. prijudieium, quód finis tenere non debeat. Et de 
sinam tem- hae. materia inveniri poterit de termino Sancti Mi- 
Retionis  chaelis anno regis Henf iii incipiente 4. in comitatu 
cirographi. Sussex, assisa mortis antecessoris si Matilda amita 
t.437. Roger de Batlegh. Item exceusatur quis quód cle- 
meum non apposuerii ubi cyrographum nullum, ut si 

quis post disseysinam faetam alium feoffaverit, quia 


finis revocari poterit & adnihilari. 


J Exeusatur etiam quis si tempore litigii nec ipse 
ghe nec antecessores sui aliquid juris clamare potuit in 
ipse nee tenemento de quo agitur. Item excusatur quis de hoc 
anteesSo" quód ant ' el 0 iuit, cüm hoc fuerit 
suus as  QUOd antecessor elameum non apposuit, cüm hoc fueri 
habuit — objectum, co quód ille qui antecessor dicitur non fuit 


id 


» 


| 
| 
| 
| 


OF EXCEPTIONS. 449 


although she could send, as in Holy Trinity term in the 
fourth year of the reign of king Henry, in the county 
of Gloucester, concerning Robert Cusin. And thus i 
seems that every want of power excuses, such as illness, 
vis major, and such like. For there is good reason to 
 proeeed from like to like. .A person is also excused for 
not having entered a claim, as if, for instance, during 
the whole time of the litigation he was beyond the sea, 
on whatever occasion, so that it is likely that he might 
be ignorant of the suit, nor in any of the above cases 
is it necessary for & person to enter a claim immediately 
after judgment or the delivery of a chirograph. A per- 
son is also excused for not having entered a claim, to 
wit, where the fine is of right null, as if it has been 
made concerning à tenement which another person held, 
as if the very person who ought to have entered a claim, 
or his ancestor, has been in seysine of the same thing 
when the fine was made, and not he nor his ancestor 
who alleges the fine, or if the fine has been made  f.437. 
through deceit or fraud or in some other manner to 
another person's prejudice, so that the fine ought not to 
bind. And coneerning this matter à ease may be found 
in St. Michael's term in the third and fourth years of 
king Henry, in the county of Sussex, an assise of mort- 
dancester, if Matilda the aunt of Roger de Barlegh. 
Likewise & person is excused that he has not entered a 
claim, where the chirograph is null, as if a person after 
a, disseysine has been made has enfeoffed another person, 
because a fine may be revoked and nullified. 


À person is also exeused, if at the time of the litiga- — 7. 
tion neither himself nor his ancestors could claim any ci x 
right in the tenement, concerning which the action is, the plea. 
Likewise à person is excused of this that his ancestor dauid ne 
did not enter & claim, when this objection has been nor his. 
taken, inasmuch as he who is called the ancestor was epe 
not the ancestor of the person who now claims, so that right. 


R 2657. FF 


8. 
Si finis 
factus fuit 
in occulto 
nante tem- 
pus legiti- 
mum, vel 
si non 
tenuerit 
nisi ad 
vitam. 


9. 
Item ex- 
cusntur 
quis, si 
loquatur 
de seysina 
sua pro- 
pria. 


l. 
In quibus 
easibus 
non ex- 
ceusatur. 
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antecessor ejus qui nune petit, quód aliquid juris ei 
descendere posset per predictum antecessorem. . 


Exceusatur etiam quis qui clameum non apposuerit, 


si ante legitimum tempus unius mensis ad minus fac- 


tum fuit cyrographum & deliberatum per fraudem. 


Et licet prima facie in pluribus casibus revocari possit 
finis & cyrographum ratione personarum que tene- 
menta non tenent nisi ad vitam, ut mulieres quz 


tenent nomine dotis et hujusmodi, vel ratione  per- 


songrum qus villani sunt, & finem faciunt, & cyro- 
graphum de villenagio dominorum, prsesjudicatur eis si 
presentes fuerint, & excusari non possunt cüm cla- 
meum non apposuerint. Et de hac materia inveniri 
poterit de termino Sancte Trinitatis anno regis 
Hent xiv. in comitatu Norff. de Richard Angod.  Ex- 
eusatur etiam quandoque quis quód clameum non ap- 
posuerit per servitiü dfi regis, cüm nulli debeat esse 
damnosum, dum tamen in tali servitio sit quód venire 
non possit nec mittere, ut si in regno obsessus fuit in 
castro vel aliter impeditus. 


Item exeusatur quis qui eclameum non apposuerit, si 
loquatur de seysina sua ppria ante finem factum post 
disseysinam, & impetraverit ante finem per breve suum, 
quia sie effecta est res litigiosa. | 


Qa» XXX. 


Et notandum quod non excusatur quis de clameo 
non apposito, si fuerit in regno infra iv. maria, & 
venire possit vel mittere si voluerit. Et quód non 
exeusatur si mittere possit, inveniri poterit in rotulo 
de termino Sancti Hilari anno regis Henrici vii in 
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any right could descend: to him through the aforesaid 
ancestor. 


À. person is also excused who has not entered a claim, 8. 
if á chirograph was made and delivered for the purpose ra A , 
of fraud before the lawful time of one month at least. in secret 
And although at first sight in most cases a fine and Pefore the 
chirograph may be revoked by reason of persons who time, or if 
only held the tenement for life, as, for example, women Pici eed 
who hold in the name of dower and such like, or by 
reason of persons who are villeins, and make a fine and 
8 chirograph concerning the villenage of their lords; it 
is prejudicial to them if they have been present, and 
they cannot be exeused when they have not entered a 
claim. And on this matter & case will be found in 
Holy Trinity term in the fourteenth year of king Henry, 
in the county of Norfolk, concerning Richard Angod. 
À person is also sometimes excused for not having 
entered à claim through the service of the king, since 
it ought not to be hurtful to anybody, provided he was 
in such a service that he could neither come nor send, as 
if he had been besieged within the kingdom in a castle 
or otherwise hindered. | 


Likewise a person is excused who shall not have 9. 
entered a claim, if he speaks of his own proper seysine DE. 
before the fine was made after the disseysine, and he has n dM 
sued out a writ for himself before the fine, because the egi own 
estate has thus been made litigious. |o came. 


CHAPTER XXX. 


And it is to be noted that & person is not execused for — 1. 
not having entered a claim, if he has been in the realm In vhst .— 
within the four seas, and could come or send if he not ex- 
wished. And that he is not excused if he could come, ?'ed- 
may be found in the roll of the term of St. Hilary in 
the seventh year of king Henry, in the county of Lin- 


FF 


-— 
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comitatu Lincol, de W. de Fountygne. ltem non ex- 

£437 b. eusatur licet fuerit in languore, quia mittere potest, 
ut in eodem rotulo in comitatu Lync. de Simone de 
Hale, languor eum non exceusavit, quia potuit misiese 
hominem suum ad clamorem apponendum. 


Siq ks Qui vero impedimentum allegaverit, non sufficit 
dixerit se Cicere se esse' impeditum, nisi hoc probet per sectam 
Preig ad vel per patriam, ut si quis replicando dixerit se esse 
probar, in partibus transmarinis, hoc probare debet: ut de 
debet utSitermino Sanetz Trinitatis anno regis Henrici iv. in 
fuissein comitatu Middlesex, assisa mortis antecessoris, si 


partibus 
transmari- Robertus Cocus. 


nis vel in : 

prisona et 

hujusmodi. tem competit tenenti exceptio finis facti contra 

De RUN petentem. Dicere enim poterit tenens, quód aliquando 

tionefinis finis factus fuerit in curis regis de eadem terra inter 

mE ipsum & petentem vel eorum antecessores, ita quód 
per finem illum recognovit idem petens vel aliquis 
antecessorum suorum terram illam esse jus ipsius 
tenentis vel alieujus antecessoris sui, & illam remisit. 
et quietum clamavit, &c. Et ad hoe probandum statim 
proferat cyrographum & finem, ad quod statim re- 
spondeat peteris, statim replicando, et ostendat rationem 
quare finis ei nocere non debeat, vel quód finis ille 
in nullo tangit personam suam, vel quód ei nocere non 
debeat, vel tenenti valere, supradictis rationibus, & 
pluribus aliis inferius dicendis. 


4. Excipere etiam poterit tenens contra petentem quód 


Exeeptio ]; : . : . : e 
de defectu licet jus ei descenderit, sicub petens dicit, tamen non 


probationis Valet petitio sua nec actio pro defectu probationis 
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coln, concerning W. de Fountygne. Likewise he is not 
excused, although he may have had a lingering illness, 
because he could send, as in the same roll in the county f 437 p. 
of Lincoln, concerning Simon de Hale, a lingering ill- 

ness did not excuse him, because he might have sent his 

man to enter a claim. 


! 2. 
TE If 2. per- 
But for him who has alleged à hindrance, it. is not son should 


sufficient to say that he has been hindered, unless he rm 


proves it by a sect or by the country, as if & person in was hin- 
replying should say that he has been in parts beyond i 
the sea, he ought to prove this, as in Holy Trinity prove it, 
erm in the fourth year of king Henry, in the county mier 


of Middlesex, an assise of mortdancester, if Robert that he was 
V in parts 
Cocus. : beyond the 
sea, or in 
prison, or 
i such like. 
Likewise an exceplion of a fine having been madeis 3. 
available to à tenant against a claimant. For the tenant xbcber 
may say, that a fine was at some time made in the court a fine 
of the king concerning the same land between himself edad ados 
and the claimant or their ancestors, so that by that fine 
the said claimant or some of his ancestors acknowledged 
that land to be the right of the said tenant or of some 
ancestor of his, and released it, and quit claimed, &c. 
And to prove this let him forth with produce a chiro- 
graph and a fine, to which let the claimant forthwith 
answer by immediately replying, and let him show a - 
reason why the fine should not harm him, either because 
that fine in no respect touches his person, or because it 
ought not to harm him or to avail the tenant for the 


aforesaid reasons, and for many others to be stated below. 


À tenant may also except against a claimant, that 4. 
although the right should have descended to him, as the iem 
claimant says, nevertheless neither his petition nor his defeetof - 


action avails by reason of a defect of proof on aecount P'99f 
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perlapsum propter lapsum temporis, quia non est qui de seysina 
duode Ai is petentis loqui possit, vel aliquid prob 
quod tam &nbecessoris petentis loqui possit, vel aliquid probare 


longinquo de visu suo proprio, vel patris sui qui hoc ei injunxit, 


tempore . . . . 
quodex- QUi& Seysina de qua petens loquitur omnem excedit 


ko NM probationem, sieut, de tempore Henrici regis senis & 
hominum, Ulterius, & hujusmodi exceptio substantiam capit ex 


;d prot tempore. Et hic est casus quód ille qui jus habet 
tionem, — àmittit imperpetuum & heredes sui, & ille qui nihil 


juris habet & heredes sui imperpetuum retinebunt, & 
hoc est pro defectu probationis. 


5. ' ltem competit tenenti exceptio dilatoria tantum. 
pude Ut si tenens de eadem re à duobus implacitatus fuerji, 
fuerita — quia de una re non potest quis nec debet duobus 
duobus im- 
plaeitatus, i . : : 
padecen: stituizee sunt aetiones utreque super.jure proprietatis, 
rebus ^ vel super ipsa possessione. ltem quis prius, quis pos- 
simul re- (terius impetravit, & ad. quem & ad cujus jurisdictionem, 


d ue ; a . 
Doi. ut per hoc sciri possit quis alteri preferri debeat & 


quis non. 


6. Item (ut supradietum est) poterit exceptio esse 
ExcePtio  peremptoria conira petentem, quantum ad ipsum & 
. contra pe- e . . 
tentem jus hzeredes suos, & perpetua, ut si quis rem petat ut jus 
wevedb ^ suum & in feodo, & tenens dieat se jus habere ut in 
recto, ut si feodo sibi & heredibus suis imperpetuum. Eodem 
ise aene? modo concedere potest tenens quod petens jus habeat 
vitam qua- & feodum, tamen excipere potest tenens quód habet 


Patidne, liberum tenementum, ut quaecunque ratione teneat ad 
vitam sicut nomine dotis, vel ex causa donationis per 
legem Anglie & hujusmodi. 

7 Ut si quis cum hereditatem habuerit vel non habu- 


He een ?erit uxorem duxerit habentem hsreditatem vel mari- 


Anglim. tagium, vel aliquam terram ex causa donationis, si 


liberos inter se habuerint ex justis nuptiis procreatos: 


simul & semel respondere. Et ideo refert utrum in- 
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of lapse of time, because there is not à person who can through 

speak of the seysine of the ancestor of the claimant, or ub CR 
can prove anything from his own proper sight, or that itis at so 
of his father, who enjoined him to speak of it, because dae 


the seysine, concerning which the claimant speaks, ex- it exceeds 
4 y. the memo- 
ceeds every proof, as in the time of Henry the old riosofmen, 


king and further, and an exception of this kind takes de H 
its substance from the time. |. And this is a case that he change. 
who has the right and his heirs lose it for ever, and 

that he who has no right and his heirs will retain it 


for ever, and this arises from defect of proof. 


Likewise an exception only dilatory is available for | 5. 
a claimant. Asif a tenant has been impleaded by two inu f 
persons concerning the same thing, because & person erus 
neither can nor ought to answer to two persons together impleadcd 


and at one time. And therefore it is material whether dina 
both the actions have been instituted upon the right of because no 


property or the fact of possession. Likewise who first Person can 
and who latest sued out a writ, and to whom and to concerning 
whose jurisdiction, that thereby it may be known who es 
ought to be preferred to the other, and who not. time. 


Likewise (as has been said above) an exception may , 6. 
be peremptory against a claimant, as far as regards him- Penn 


self and his heirs, and perpetual, as if a person claims a against e 
thing as his right and in fee, and the tenant says that he Eas the 
has the right in the fee for himself and his heirs in per- m right 


Á à writ 
petuity. In the same manner the tenant may concede oi right, as 


that the claimant has the right and the fee, nevertheless if the te- 


j t him- 
the tenant may except that he has the free tenement, self holds 


. : : for life i 
that on any grounds he may hold it for his life, for a pubs 


instance, in the name of dower, or by reason of donation manner. 
according to the law of England, and such like. 


As if à person, when he has or has not an inheritance, — 7. 

: . . . . . oncern- 
has married a wife who has an inheritance or & marriage- ing s te. 
portion, or some land by reason of donation, if they shall] nant under 


have children procreated by themselves from a lawful Esgand s 


Britton, ii. 
ch. xii. 

Fleta, 1. 
vi. ch. 55. 


- f. 438. 


2 LÀ 


8. 
Quid re- 
tinere pos- 
sit, si 
tenuerit 
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si uxor preemoriatur, remanebit viro hereditas, & terra 


- sua tota vita ipsius viri, sive superstites fuerint -liberi 


sive mortui, omnes, vel quidam : dum tamen semel aut 
vocem aut clamorem dimiserint quod audiatur inter 
quatuor parietes, si hoc probetur. Et quod dieitur de 
primo viro dici poterit de secundo, si postmodum 
nupserit secundo "viro, sive de primo viro heredes 
habuerit apparentes sive non, plenz setatis vel minoris 
setatis, quod quidem injuriosum est secundum Stepha- 
num de Segrave, maxim? cum de primo viro h:zrede 
habuerit, quod quidem sustinere possit, si nullos ha- 
buerit, dicebat enim quód lex illa maleé intellecta fuit, 
& male usittata, quia quod dieitur de lege Anglie, 
intelgi debet de primo viro et eorum heredibus 


communibus, et non de secundo, maximé cüm heredes 


apparentes extiterint de primo.  Cüm igitur ille qui 
sic tenuerit implacitatus fuerit ab aliquo, & exceperit 
quód tenet per legem Anglie ad vitam suam ratione 
pueri qui auditus fuit clamare inter quatuor parietes, 
eb responsum fuit ex adverso quód nullus talis pro- 
creatus fuit nec vocem emisit, oportet tenentem probare 
contrarium per" sectam sufficientem, que audivit cla- 


morem in propria persona, & non ex relatione aliorü 


vel auditu, qui omnes bene examinentur tam de die 


quàm de loco quàm de hora & de aliis circunstantiis, 


vel quod tantundem valeat, quód vocem emiserit & 


baptizatus fuerit et Christianus. effectus, ut de itinere 


M. de P. in com Leic. anno regis H. x. de Wilhelmo 
filio Walteri, de Lyne. de terra de Grimesby. 


Habebit etiani p legem Anglice quiequid accidere po- 
test, videlicet in servitio & hujusmodi, et in custodiis 


: & in releviis tota vita sua. Si autem terra vel hsre- 


lI,ex tamen ista ad secundos | Fleta,]l. vi, ch. 55. "The statute to 
viros nullo modo extenditur, eo | which Fleta refers, is theo statute 
quod palam inhibetur per statutum. | 13 Edw, I. De Donis, 


4 
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marriage, if the wife should predecease her husband, the 
inheritance will remain for him and her land during the f. 138. 
entire life of the husband, whether the children have 
survived or have died, all or some, provided however 
that they have once uttered either a call or à ery which 
might be heard within four walls, if this can be proved. 
And what is said of the first husband may be said of the 
second, if she has afterwards married a second husband, 
whether she has had by her first husband heirs apparent 
or not, of full age or in their minority, which is unjust 
according .£o Stephen de Segrave, especially when she 
has had heirs by her first husband, which he could sup- 
port if she should have had none, for he said that that law 
was ill understood and ill practised, because what is said 
. concerning the law of England, ought to be understood 
of the first husband and his common heirs, and. not, of 
the second, especially when there were heirs apparent 
by the first husband. When therefore he who thus held 
has been impleaded by any one, and has excepted that 
he holds by the law of England for his life by reason of 
a son, who was heard to cry within four walls, and it 
was answered on the adverse side that no such son was 
proereated nor uttered a cry, it is incumbent that tho 
tenant should prove the contrary by a sufficient sect 
who heard the cry in their own persons and not from 
the relation or narrative of others, who should be all 
well examined as well concerning the day as concern- 
ing the place and concerning the hour and other circum- 
Stances, or what is equivalent, that he uitered a cry 
and was baptized and was made a Christian, as in the 
iter of Martin de Pateshull in the county of Leicester 
in the tenth year of king Henry, concerning William - 
the son of Walter of Lincoln, respecting a land at 
Grimsby. 

For he shall have by the law of England whatever &. 
may fall in, forsooth in service or such like, and in What he 


tain, 
wardships and in reliefs for his entire life. But if the if he shall 


per legem 
Anglie. 
Britton, ii. 
ch. xx. 
Fleta, 1. vi. 
ch. 55. 


9. 
De partu 
supposito. 


10. 
De forma 
et monstro. 
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ditas acciderit post mortem uxoris, hoc ptinebit ad . 
heredes si fuerint plensze setatis, & ad capitales domi- 
nos custodes si' infra etatem extiterint, & similiter 


eustodia, quia nihil amplius retinere potest p legem 


istam nisi id quód in vita uxoris accedit: ut de 
itinere W. de Ralegh in com Bed in fine rotuli. S. de 
Segrave de consuetudine illa & lege malé intellecta & 
usitata! Et ideo necesse est probare quàd talis voce 
emiserit, quia bene potest esse g voce emiserit, & 
pbatio deficere poterit, & bene poterit esse q nungm 
voce emiserit, quia in utero mortu?, ità q nungm pcessit 
ad lucé, velin ipso ptu mortuus, iià q vocem nunqm 
emiserit. | Et ideo lieet dieatur q baptizatus fuit & 
sepultus ut Christianus, tame nisi vocem emiserit & 
hoc pbetur, non valet. Et licet ptus moriatur in ipso 
ptu, vel vivus nascatur vel forté semimortu?, licet, voce 
non emiserit, solent obstetriees in fraudem veri h:re- 
des protestari ptum vivum nasci & legitimum, & ideo 


necesse est voce pbare, & licet naturaliter mutus nas- 


eatur et surd?, tame clamorem emittere debet sive 
masculus sit sive foemina: nam dicunt E. vel A. quot- 
quot' nascuntur ab Eva. Non sufficit igitur tantum: 
baptizatus & sepultura. : 


Sed quid dicetur si uxor revera partum non peperit, . 
sed supponatur partus qui clamorem  emiserit, hoc 
pbato cadat exceptio. 


Item si cüm partum ediderit, tamen partus declina- 
verit ad monstrum, & cüm clamorem emittere deberet 
emittit rugitum, & tunc videtur quód tenere .non debet 


! 'The paragraph * S. deSegrave" | its way into the text. It has no 
down to * usitata" has the appear- | place in MS. Keg. 9. E. xv., nor in 
ance of a side-note, which has found | MS. Rawl. C. 160. 
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land or the inheritance has fallen in after the death of iari F 
the wife, this will appertain to the heirs, if they shall Englana. 
be of full age, and to the chief lords as guardians, if 
they are under. age, and in like manner the wardship, 
for he can retain no more through that law except that 
which accrued in the lifetime of the wife, as in the iter of 
William de Ralegh in the county of Bedford, at tho end 
of the roll. Stephen de Segrave concerning that custom 
and law ill understood and ill practised. And it is for 
this reason necessary to prove that the said boy uttered 
a cry; forit may well be that he uttered à cry, and the 
proof may be wanting ; and it may well be that he never 
uttered & cry, because he died in the womb, so that he 
never came forth into the light, or he died in the act of 
birth, so that he never uttered a cry. And therefore 
although it may be said that he was baptized and buried 
as à, Christian, nevertheless unless he uttered a cry and 
this is proved, it is of no avail. And although the off- 
spring should die in the very birth, or be born alive or 
perhaps half-dead, although he has not uttered a cry 
the midwives are accustomed in fraud of the true heir - 
to protest that the offspring was born alive and legiti- 
mate, and therefore it is necessary to prove a cry, and 
although he may be born naturally dumb and deaf, 
nevertheless he ought to uiter & cry, whether he be a 
male or a female. For they cry E or À as many as are 
sprung from Eva. It is not suflieient therefore alone 
that he has been baptized and buried. 


But what shall be said if the wife in truth has not ., 9. 
brought forth a child, but a child has been substituted posititious 
who has uttered & cry, upon this being proved the ex- ofipring. 
ception falls. 


Likewise if whon she has brought forth an offspring, 
nevertheless the offspring turns out to be a monster !Quneen- 
and when it ought to utter a cry, it utters a& roar, and formity 
thus 16 seems that the exception ought not to hold good, DR 
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exceptio, quia partus monstruosus est eüm non nascatur 

f.438 5. ub homo. Sed non dico partum monstruosum, licet 
natura membra minuerit vel ampliaverit : minuerit, ut 
in defectu digitorü vel hujusmodi; ampliaverit, ut si 
plures digitos vel articulos, sicut sex vel plures, ubi 
non debet habere nisi quinQ; si inutilia natura reddi- 
diderit mébra, ut si curvus fuerit, vel gibbosus, vel 

Britton,i;; Membra tortuosa habuerit. Et notandum q exceptio 

ch.ii.$ 19. ista locum habet tam in causa possessionis, sicut in 
assisa mortis antecessoris & novze disseysinz, quàm in 
causa pprletatis per bre de ingressu vel per breve de 
recto. Et replicari poterit contra exceptionem fmis- 
sam quàd omnino nullus ptus editus fuerit, nec clamor 
auditus, licet partus editus, quia mortuus fuit in 
utero vel in ipso partu. Item q nullus editus fuit 
sed  suppositus, licet clamor sit auditus. Item si 
editus, non tame fuit formatus ut homo, sed ut mon- 
strum. Item si editus, tamen convictus ad bastardum 
quacunque ratione quód hseres esse non potuit pro- 
pinquus vel remotus aliqua ratione. | 


1. Item q ille qui exceptionem opponit non fuit vir 
Siinutilia illius mulieris legitimus, sed alius, cujus hsredes cla- 
natura red- . . . . i2-78 
didit mem- IDànt hereditatem illam. Item si machinatus fuit in 
bra, vl si mortem uxoris. Item licet partus editus & clamor 
curvus . . . ej 
fuerit, vel. &uditus, et ille tenens vir legitimus, terra tamen de 
gobos" qua agitur nunquam accidit in vita uxomws, & unde 
brator- pertinet ad veros heredes, vel ad dominum capitalem. 
tuosa : . . . . . . e . 
hapcoriti Item quia terra illa fuit hsreditas primi viri vel primse 

uxoris, vel quia uxor sua tenuit nomine dotis, & 
non nomine successionis ltem quia uxor et mater 


pueri non obiit seysita ut de feodo. Item quia terra 


l'This side note is evidently out of its place, as it refers to matters 
discussed in the previous section. 
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because an offspring is monstrous, when it is not born 
as & human being. But I do not call an offspring 
monstrous, although nature may have diminished or f 438 b. 
ampliüed its members: diminished them, as in the de- 
fect of fingers or such like; amplified them, as if it has 
more fingers or joints, as six or more, when it ought 
not to have more than five; if nature has rendered 
the members useless, as if it bas been erooked or hump- 
backed or has had twisted limbs. And it is to be noted 
that this exception has place as wellin a cause of pos- 
Session as in an assise of mortdancester or of novel 
disseysine, as in & cause of property by & writ of entry 
or by à writ of right. And it may be replied against . 
the aforesaid exception, that no child at all has been 
brought forth, nor any cry heard, although a child was 
brought forth, because it died in the womb or in the 
birth. Likewise that none has been brought forth, but 
one has been substituted, although a ery has been heard. 
Likewise if brought forth, it was not formed as a human 
being, but as & monster. Likewise if brought forth, 
nevertheless it.js convicted to be a bastard under any 
cireumstances so that it cannot be by any means a near 
or à remote heir. 


Likewise because he who raises the exceplion is not . 1. 
the lawful husband of that woman, but another person d reir 
whose heirs elamm the inheritance. Likewise if he has dered its 
contrived the death of his wife. Likewise although the duas 
offspring was brcught forth and a cry was heard, and is erooked 
the said tenant was à lawful husband, nevertheless the iria 
land respecting whieh the action is brought never has twisted 
&cerued in the lifetime of the wife, and thereupon it sd 
appertains to the true heirs or to the chief lord.  Like- 
wise beeause the said land was the inheritance of the 
first husband or of the first wife, or because his wife 
held it in the name of dower, and not in the name of a 
succession. Likewise because the wife and mother of 
the child did not die seysed as of fee. Likewise because 


the land, respecting which the action is brought, was 
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de qua agitur dàta fuit in maritagiü sub. eoditione 
tacita vel expressa, videlicet si pueros non. haberet vel 
si haberet & deficerent, q terra data reverteretur ad 
donatorem. Et quód omnino nulli, vel si fuerint, de- 
fecerint, terra data in maritagium reverti debet ad do- 
natorem. Item si pueri editi sunt et pcreati, iamen 
heredes esse non poterunt propinqui vel remoti non 
magis quàm bastardi, quia nihil clamare poterunt de . 
hereditate mulieris, quia hereditas illa sive maritagium 
datum fuit tali viro in maritagium cum tali uxore & 
heredibus .de carne przdietorum  procreatis, unde vir 


talis hereditatem tenere non debet ad vitam suam per 


12. 
Si omnino 
nullus 
haeres 
existat, ct 
tenens per 
vim se 
tenuerit 
in seysina. 


legem Anglis. 


Si autem nullus heres omnino extiterit, & -post 
mortem uxoris se teneat vir per vim in hereditate 
mulieris contra verum hoeredem sub specie & colore 
legis Anglise, consulitur hsredi per tale breve per W. 
de Ralegh formatum pro Radulpho de Dadescomb in 
hae forma: Rex vicecomiti salutem. Ostendit nobis 
À. quód cüm B. de N. & C. uxor ejus tenuissent 
tantam terram cum perünentiis in tali villa ut jus et 
hereditatem ipsius C., quze nuper obiit sine herede de 
eorpore suo pcereato (ut dicitur) unde terra illa de- 
scendere debuit ad predictum A. sicut ad propin- 
quiorem heredem ipsius C. quia predicta C. sine 
hzrede de corpore suo pereato decessit. Idem B. post 
mortem predicte C. uxoris sug contra legem & con- 
suetudinem regni nostri cum vi sua se tenet in eadem, 
ita quód pdietus A. in dietam terram ut in jus & - 
hereditatem suam ingressum habere non potest. Et 
ideo tibi pelpimus q si predictus A. fecerit te &e, 
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given as à marriage-portion under a tacit or express 
condition, to wit, if she should not have sons, or 
if she should have them and they should fail, that 
the land given should revert to the donor — And 
that there are none at all or if they have been born 
they have failed, and the land given as a marriage-por- 
tion ought to revert to the donor. Likewise if sons 
should have been born and procreated, nevertheless 
they will not be able to be near or remote heirs no 
more than bastards, because they could claim nothing 
of the inheritance of the woman, inasmuch as that 
inheritance or marriage-portion was given to the said . 
husband as à marriage-portion with his said wife and 
to the heirs procreated of their flesh, wherefore the said 
husband ought not to hold the inheritance for his life 
by the law of England. 


But if no heir at all exists and after the death of his 12. . 
wife the husband keeps himself by force in the inheri- id ue 
tance of the wife against the true heir under species and and the 
colour of the law of England, the heir is assisted by such keen Bini: 
& writ drawn up by William de Ralegh on behalf of:eliby 
Ralph de Dadescomb in this manner: The king to the seysin. 
viscount greeting. A. has shown to us that when B. 
de N. and C., his wife have held so much land with the 
appurtenances in such a vill as the right and inheritance 
of the said C., who lately died without an heir procreated 
from her body (as is said), whereby the said land ought 
to descend to the aforesaid A. as the next heir of the said 
C., bécause the said C. died without an heir procreated 
from her body ; the said B. after the death of the said 
C. his wife, contrary to the law and custom of our realm, 
with force of his own maintains himself in the same, 

80 that the aforesaid À. cannot have ingress into his 
right and his inheritance. And therefore we enjoin you 
that if the aforesaid A. has given you security &c., you 


should thereupon summon &c. the aforesaid B. that he 


f. 489. 
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tune sunioneas &c. p.rzedietum B. quód sit coram jus- 
ticiariis &e. ostensurus quare deforceiat eidem A. prz- 
dictam terram, & habeas ibi summonitores &c. 


Cap. XXXI. 


Redeamus igitur ad diem summonitionis. Dictum 
est supra qualiter quis excusatur, si ad judicium non 
venerit cüm legitim? summonitus fuerit, cüm necesse 
habeat venire in actione reali. Nune autem dicendum 
de contumacibus & ad judicium non venientibus, & 
qualiter peedendum sit contra contumaces in personali 
actione civili, & secundum quod fuerit ei contractum 
vel delictum. Et inprimis qualiter contra contumaces 
peedi debeat in actione personali, secundum quod ac- 
tio fuerit civilis vel eriminalis. Civilis, ratione delicti 
vel injurie, vel super aliqua& promissione vel conven- 
tione non observata, vel finis facti in causa phibitionis, 
vel quare impedit vel hujusmodi, ubi principaliter 
agitur in rem, ad aliquam rem certam mobile vel 
imobilé eonsequendam. Item civilis ppter delictum 
vel injuriam, quze quidem actio pvenit ex aliquo facto 
& dieto pcedente, & ubi non agitur ad aliquam rein 
certam eosequendam, sed ad interesse quod incertü 
est, donee ex discretione justiciariorü fuerit damnü & 
injuria estimata, secundü quod fuerit majus vel minus, 
& injuria atrox vel levis. 


Item si eausa fuerit criminalis et civiliter agatur 
eodem modo, quod quidem fieri potest, sed non à con- 
trario. Poterit enim in causa criminali agi civiliter, 
sed in civili causa non criminaliter. Si autem psona- 
lis causa fuerit criminalis, & maxima, scilicet de 
crimine lese majestatis, nulla erit ibi solennitas 


* 
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present himself before our justiciaries &c. in order to 


show why he deforcees the aforesaid A. from the said 
land, and do thou produce the summoners there. 


CHAPTER XXXI. 


Let us return to the day of summons. It has been i. 
stated above how a person is excused, if he has not come p da 
into court/ when he has been lwwfully summoned, when are to be 
he ought to appear in a real action. Now we must hadagainst 
speak of contumacious persons not appearing in court, cious per- 
and how proceedings are to be had against contumacious personat 
persons in a personal civil action, and according as there action. 
has been matter of contract or of delict. And in the 
first place in what manner proceedings ought to be taken 
against contumaeious persons in a personal action, ac- 
cording as the action shall be civil or criminal. Civil 
by reason of a delict or injury, or upon the non-observ- 
ance of some promise or convention, or by reason of a 
fine made in a cause of prohibition or a Quare émpedát or 
such like, where the principal action is 4n vem, to obtain 
à certain movable or immovable thing. Likewise a civil 
action on aecount of a delicet or an injury, which action 
indeed arises upon some preceding act or word, and 
where the action is not brought to obtain any certain 
thing, but for an interest which is uncertain, until by 
the diseretion of the justieiaries the damage and the 
injury has been estimated, according as it should bo 
more or less, and the injury severe or light. 

Likewise if the cause should be criminal and the,  ?.. 

: TTE : In a erimi- 
action be civil in the same manner, which may take nal action. 
place, but not the contrary. For civil proceedings may 
be taken in & criminal cause, but not criminal proceed- 
ings in a civil cause. But if à personal cause should be 
eriminal and of the highest degree, as concerning the 
crime of high treason, there will there no solemnity of 

R 2657. GG 
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attachiamentorum, sed statim capiatur per corpus, nec 
erit per plegios dimittendus, sed plegii ejus sint (donec 
se defenderit) carcer & gaola. Si autem majus sit 
erimen quod tangat privatas personas & non regem, 
sicu& de morte hominis nequiter interfecti, de roberia, 


de crimine falsi, & hujusmodi, ubi sequitur amissio 


vite & membrorü, fiat, eodem modo secundü quod 
superius dictü est. Vix tamen aliquando retorque- 
bitur à principe, quàd tales, majori crimine irretiti 
per ballium dimittuntur. Si autem crimen minimum 
sib, quód in se contineat interdictum vel exilium à 
villa vel à provincia, tales solent aliquando attachiari 
secundum quosdam. Cüm autem delictum fuerit vel 
transgressio vel injuria, licet contra .pacem, ibi obser- 
vari debet solennitas attachiamentorum sieut in aliis 
casibus civilibus, & personalibus actionibus. Et quali- 
tur procedi debeat in casibus criminalibus, satis ppendi 
poterit ut. supra in tractatu de placitis de corona. 
Sunt autem inter alias actiones civiles & personales, 
qui? ex causa certa instantiam desiderant, & non 
querunt dilationes, nec attachiamentorum solennitatem, 
sed maturitatem judicii, sicut videri poterit si res 
tempore peritura fuerit, sicut. in fructibus & aliis. 
Item si periculum & jactura cause immineat per lap- 
sum vi mensium, ne collatio ecclesi; post tempus 
devolvatur ad episcopum. Item atrocitas injurie, et 
reverentia personz, sive privilegium contra que illata 
fuerit injuria contra pace vel contra nobiles personas, 
vel extraneas qui moram trahere non possunt longam, 
sieut sunt mercatores & hujüsmodi, et alie possunt 
esso cause plures. Si autem sint actiones personales 
& civiles quie instantiam non desiderant, et sumo- 
nitus legitimé ad diem sumionitionis non venerit, quia 
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attachments, but he shallbe forth with apprehended bodily, 
nor shall he be released on sureties, but let his sureties 
be the prison and the gaol until he has defended himself. 
Butif his erime is of the greater kind, which touches 
private persons and not the king, as concerning the 
death of & man wickedly slain, concerning robbery, con- 
eerning forgery and such like, where the loss of life or 
of members follows, let it be done in the same manner 
as said above. With difficulty however it will be some- 
times extorted by a chief, that such persons who are 
mixed up with a greater crime are released on bail. But 
if the erime be of a very slight character, which contains 
in itself an interdiet or exile from a vill or à province, 
such persons are accustomed sometimes to be attached 
according to some authorities. But when the delicet has 
been a trespass or an injury, although against the peace, 
in such à case'there ought to be observed the solemn 
forms of attachment as in other civil cases and personal 
actions. And in what manner proceedings ought to be 
had in criminal cases may be sufficiently ascertained 
above in the treatise concerning the pleas of- the crown. 
But there are amongst other civil and personal actions 
some which for a certain cause require instance, and do 
not admit of delays, nor the solemnity of attachments, 
' but an early judgment, as may be seen if the thing is 
likely to perish in a short time, as in the case of crops and 
other things. Likewise if risk and loss of the cause be 
imminent through a lapse of six months, lest the colla- 
tion to à church should after à time devolve upon the 
bishop. Likewise the severity of the injury and the reve- 
rence for the person, or the privilege against which the 
injury has been inflicted against the peace or against noble 
persons, or foreigners who cannot support a long delay, 
such as merchants and such like, and there may be many 
other causes. But if there be personal and civil actions 
. Whieh do not requite instancy, and à party lawfully 
summoned has not appeared on the day of summons, 
aa2 
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Sine responsione su& procedi non possit ad judicium, 
offerente se liti querente contra sumonitum primo die 
litis, secundo, tertio, et quarto, ulierius non expecta- 
bitur suinonitus, sed procedatur contra ipsum q aita- 
chietur per plegios, sive sumonitio testata fuerit sive 
non, càm non sit dedicta. 


: ! Et fiat talis irrotulatio. A. optulit se quarto die 
een 4«"? versus B.de plaeito tali vel tali, quaro videlicet. non 
fatam. — teneat ei conventionem vel finem factü vel hujusmodi. 


Sie inseratur et irrotuletur breviter virtus actionis et 


forma brevis, et tune dicatur. Et talis no vent & 


sumonitus &e. Judiciü. Attachietur quód sit ad talem 
diem resposurus de principali placito, et de defalta p 
tale breve, q tota die variatur secundü diversitatem 


actionum. 
4. Rex vicecomiti, salute. Pone p vadium et salvos 
Breve de jleoios B sib coram justliciariis nostris apud West 
attachi- P:eg ( JU p diuo 


andoet — ad tale diem ad respondendum A. de placito quare 
Aere non tenet ei conventionem inter eos factam vel finem 


per owed inter eos factum de tanta terra cum pertinentiis in 

t . * . . e. . e 

in ctione tali villa, vel sie: de tali placito q warrantizat ei tan- 

personali, tum terre cum pertinentüs in tali villa quod tenet, et 

cum fecerit | 

defaltam, de eo tenere clamat, et, unde chartam suam habet, vel 
chartas antecessorum suorum cujus hseres ipse est, ut 
dicit, vel sic: de placito quare non facit ei .consuetu- 
dinem et certa servitia, qu:e facere ei debet de libero 


tenemento suo quod de eo tenet in tali villa, vel de 


tanto terre cum pertinentiis, vel de plaeito quod. 


reddat ei tantam pecunià quà ei debet et injusté deti- 
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because without his answer proceedings cannot go on 
to judgment, the plaintiff offering to join issue with the 
» party snmmoned in the first, second, third aad fourth 
day of the suit, the party summoned shall not be further 
awaited, but let proceedings be taken to attach him by 
sureties, whether the summons has been testified or not, 
since it is not denied. 


And let an enrolment of this kind be made. .A.pre- 3. 
sented himself on the fourth day in answer to C. con- 2^ enro- 
cerning such and such a plea, wherefore he does not hold default. 
good for him a convention or the making of a fine or 
such like. Let the substance of the action and the form 
of the writ be thus inserted and enrolled, and let it then 
be said. And the said party did not come and baving 
been summoned, &c. Judgment. Let him be attached 
that he be present on a certain day in order to make 
answer in the principal plea, and concerning his default, 
by such à writ, which is varied every day according to 
the diversity of actions. | 


The king to the viscount greeting. Put under bail 4. 
and safe sureties B. that he should appear before our adi! 
justiciaries at Westminster on such à day to make answer to put un- 
to A. concerning a plea wherefore he does not hold good S*7, P9! 
for him a eonvention made between them or a fine made ties a cer- 
between them concerning so much land with its appur- jp ^ n 
tenances in such a vill: or thus, concerning such a plea Redi : 
that he should warrant to him so much land with its pe has 
appurtenances in such a vill, which he holds and claims made de- 
to hold from him, and whereof he has his charter or the 
eharters of his ancestors, whose heir he is, as he says: or 
thus, eoncerning à plea, wherefore he does noi perform 
for him a eustom and certain services, which he ought to 
perform for him concerning a free tenement which he 
holds from him in such a vill, or concerning so much : 
land with its appurtenances, or concerning a plea that 


he should render to him so much money which he owes 


| 
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net, ut dicit. Item de placito quare ide À. simul eum 


:alis venit ad domü suam et ibi fecit. talem injuriam 


contra pace nostram, et ita fiet breve de attachia- 
mento secundum diversitate actionum eb querelarum, 
sed hzc exempli eausa sufficiant. Et in fine addatur 
ei hec clausula, ad ostendendum quare non fuit corà 
eisde justiciariis nostris apud West. ad talem diem 
sieut sumonitus fuit, vel si ad alium diem essoniatus 


, fuit tunc sie, & ad ostendendum quare non servavit 


diem sibi datum per essoniatorem suum ad.talem ter- 
minum, e£ quo casu si ad primum attachiamentum . 
venerit, inprimis respondeat quare ad diem sumoni- 
tionis, vel ad diem sibi datum per essoniatorem suum 
non venerit, eb si se excusare non possit antequam 
réspondeat de principali, erit in misericordia pro de- 
falta. Si autem ad primum  attachiamentum non. . 
venerit, tunc offerente se liti querente, attachietur pars 
fugiens per meliores plegios, quód sit. ad alium diem 
responsurus, quod quidem dieitur aforciamentum  ple- 
giorum, et quod sit ad similitudinem distrietionum - 
qui» fiunt pro servitiis eb consuetudinibus, ubi primó 
et ad primam districtionem capiuntur averia si tenens 


'&d diem summonitionis non venerit, & si ad alium 
diem per talem distrietionem non venerit, capiuntur 


plura, et retinentur prius capta pro afforciamento dis- 
trietionis &ce. ulterius ut infra, & ita fiat irrotulatio:- 
A. optulit se quarto die versus B. de tali placito ut 
supra, et B. non venit et aliàs fecerit defaltam post- 
quàm fuit summonitus, & ita quód attachiatus tunc 
fuit per C. et D. Judicium. Ponatur per meliores 


. plegios quód sib ad talem diem et primi &c. Forma 


brevis talis est. 
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to him and unjustly detains, as he says. Likewise con- 


cerning à plea wherefore the said À. came together with . 


others to his house, and there did such an injury against 
our peace ; and so the writ shall be drawn up concerning 
the attachment according to the diversity of actions and 
plaints, but let these suffice for the purpose of example. 
And in the end let there be added to 1t this clause, in 
order to show wherefore he was not present before our 
justiciaries at Westminster on such & day as he was 
summoned ; or if he has been essoined to another day, 
then thus: and in order to show wherefore he did not 
observe the day appointed to him through his essoiner 
at such & term ; and in which case, if he has come at the 
first attachment, let him in the first place answer where- 
fore he did not appear on the day of the summons or on 
the day appointed to him through his essoiner, and if he 
can excuse himself before he answers on the principal 
plea, he will be amerciable for his default. But if he 
has not come at the first attachment, then on the 
plaintiff presenting himself to join issue, let the fugitive 
party be attached by better sureüies, that he be present 
on another day in order to make answer, which is called 
an enforcement of the sureties, and which is done after 
the likeness of distresses which are made for services and 
customs, where in the first place and on the first dis- 
iress cattle are seized, if the tenant has not come on the 
day of summons, and if he has not come on another day, 
through such a distress, more cattle are seized, and the 
first seized are detained for the enforcement of the dis- 
iress &c., further as below, &c., and so let the enrolment 
be made : À. presented himself on the fourth day against 
B. on such a plea as above, and B. did not come, and 
otherwise made default after he was summoned, and so 
he was attached through C. and D. Judgment. Let 
him be put under better sureties that he present himself 
on à certain day, and let the first &c. The form of the 
writ is of this kind. 
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Rex vicecomiti salutem. Pone per vadium et me- 
liores plegios B. de N. quód sit coram  justiciariis 
nostris &c. ad respondendum A. de placitis &ec. secun- 


dum formam brevis originalis, et ad ostendendum 


quare non fuit coram eisdem justiciariis nostris &c. 
tali die sicut attachiatus fuit. | Et summoneas per 
bonos summonitores C. &ec. D. primos plegios ipsius 


.B. quód sint coram eisdem justice. ad prefatum ter- 


minum audituri judicium suum de hoc, quód przedietum 
B. in eadem curia nostra coràám eisdem  justiciariis 
nostris non habuerint, sicut eum plegiaverint, et habeas 
ibi nomina secundorum plegiorum et hoc breve. 

Ad quem diem si reus non venerit, nec plegii ad 
ostendendum quare predictum reum non habuerunt, 
omnes plegii erunt in misericordia, et reus non ante- 
quam comparuerit, vel quia plegii ei deficiunt, tunc 
primó incipiunt omnes defaltc in persona ejus ac si. 
plegios non invenisset, sicut videri poterit in fine 
brevis subsequentis, ubi dicitur: quód sit ad audiendum 
judicium suum de pluribus defaltis, & ex hoc die ces- 
sabunt omnia afforcigmenta plegiorum. 'Si autem post 
secundum attachiamentum reus compareret, tunc solum- 
modo amerciandi sunt primi plegii et non secundi, 
nisi venirent et docerent quare eum ad prinum 
attaehiamentum non haberent. Et quód omnes plegii 
a&mereiandi sunt, si 4d secundum attachiamentum non 
venerint, nec reum habuerint, et ipse reus non, antc- 
quam fuerit summonitus ad audiendum judicium suum - 
de pluribus defaltis, probatur in rotulo de termino 
5. M. anno regis Henrici ix. incipiente x., in comitatu 
Eborum, de Nicholao de Statevil Sed contra (ut 
videtur) si quis plegios invenerit de prosequendo, et 
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The king to the viscount greeting. Place.under bail 5. 
and better sureties B. de N., that he present himself A Wrtto 
before our justiciaries, &c., to answer to A. concerning der better 
the pleas, &c., according to the form of the original writ, ?r8es 
and in order to show wherefore he was not present 
before our said justiciaries, &c. on such a day, as he was 
attached. And summon by good summoners C. and D., 
the first sureties of the said B. that they be present 
before the said justiciaries at the aforesaid term, in order 
to hear their judgment concerning this, that they did 
not present the aforesaid B. in our said court before our 
aforesaid justiciaries, according as they have been sureties 
for him; and have there the names of the second sure- 
ties and this writ. 


At which day, if the defendant has not appeared, nor : 
the sureties in order to show wherefore they have not Ia what 
produeed the defendant aforesaid, all the sureties will be and when 
amerciable, and the defendant not before he has ap: bas ihe S 
peared, or because his sureties fail him, then for the amerced. 
first time al] the defaults in his person commence, as if 
he had not found sureties, as may be seen at the con- 
clusion of the subsequent writ, where it is said: that he 
"be present in order to hear his judgment for several 
defaults, and from that day shall cease all enforcements 
of the sureties. But if the defendant has appeared after 
the second attachment, then the first sureties alone, 
and not the second, are to be amerced, unless they should 
come and should show wherefore they did not produce 
him to the first attachment. And that all the sureties 
are to be amerced, if they have not come to the second 
attachment, nor have produced the defendant, and the 
defendant himself not, before he has been summoned 
to hear his judgment for several defaults, is proved in 
the roll for St. Michael's term in the ninth and tenth 
years of king Henry, in the county of York, concerning 
Nicholas de Statevil. But on the contrary (as it seems) 
if any one has found sureties for prosecuting, and has 
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non fuerit prosecutus, omnes erunt in misericordia tam 
plegii quàm principales, sed revera non est simile, 
quia in hoc ultimo casu, omnes sunt in culpa, querens 
scilicet quia non prosequitur, & plegii quia non est 
prosecutus secundum quod eum plegiaverunt. Et quia 
sunt plegii de faciendo ad obligationem querentis, et - 
alii in superiori easu seipsos obligant tantum factum 
alterius promittendo, et. de habendo talem ad diem - 
summonitionis. Si autem forté contingat quód ad 
primum diem summonitionis vel attachiamenti non 
veniai summonitus sive attachiatus, nec querens, adhue . 
non cadit breve, & continuari potest actio, et querens 
sequi poterit quando voluerit, ex quo sumonitus sive 
altachiat? se liti non obtulit, nec sine die recessit. Et 
unde si cüm ad aliü diem apparuerit et judiciu peti- 
erit de defalta querentis ad primu diem, non valebit . 
ei facta compensatione defaltz; ad defaltam, quia paria 
delicta rautua compesatione tolluntur ut supra Cüàm 
autem attachiatus per meliores plegios ad diem suum - 
f.410b. non venerit, nec infra quartu diem offerente se liti 
rente, fiat ita irrotulatio: A. 'optulit se quarto die 
versus B., & B. non venit &c, & plures fecit. defaltas, 
ita quód primó attachiat? fuit p C. et D. et secüdó 
per E. et F., et ideo omnes plegii in misericordia, & 
est ratio, quia ulterius non sunt sumonendi quód sint 
ostensuri quare eum non habuerunt sicut eum plegia- 
verunt, et tune preecipietur vicecomiti quód habeat 
corpus ejus ad aliu diem per tale breve: Rex vic. 
salute. Przcipimus tibi q habeas corà justie. nostris 
&c. ad talem die corpus À. ad respondendu B. de 
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not prosecuted, all will be amerciable; as well sureties as 
principals; but in truth it is not alike, because in this 
last case all are in fault, the plaintiff forsooth because he 
does not prosecute, and the sureties because he has not 
prosecuted according as they have pledged themselves 
for him. And because they are sureties to perform ac- 
cording to the obligation of the plaintiff, and others in 
the above case oblige themselves as much by promising 
the act of another and to produce the said party on the 
day of summons. But if by chance it should happen 
that on the first day of the summons or of the attach- 
ment the party summoned or attached does not come, 
nor the plaintiff, still the writ does not abate, and the 
action may be continued, and the plaintiff may sue when 
he may wish, since the party summoned or attached has 
not presented himself to join issue, nor has withdrawn 
without à day. And hence if he shall have appeared on 
another day, and claimed judgment upon the default of 
the plaintiff on the first day, it shall not avail him, 
compensation for the default having been made by his 
default, because like offences are taken away by mutual 
compensation, as above. But when the party who has 
been attached by better sureties has not come upon his 
own day, nor within the fourth day, the plaintiff pre- 
senting himself to join issue, let an enforcement of this 


kind be made: A. presented himself on the fourth day. 


against B., and B. did not come, &c., and made several 
defaults, so that he was at first attached through C. and 
D., and secondly through E. &nd F., and. accordingly all 
the sureties are amerciable, and there is reason, because 
they are not to be further summoned in order to show 
wherefore they have not produced him as they pledged 
themselves to do; and then let it be enjoined to the 
viscount that he produce his body on another day by a 
writ of this kind: The king to the viscount greeting. 
We enjoin you that you produce before our justiciaries, 
&c. on such a day the body of À, to answer to B. con- 
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placito tali (ut supra) seeundü formà «scu or de nalis, 
| & in fine addatur hze clausula, ad audiendü jud ici 
à suu de pluribus defaltis, et habeas ibi hoe bre. 
* &c. Et ad Qm die si venerit, inprimis si se. silvas 
no possit de defaltis, ad die illu retrotrahuütur ommes- 
defalte et p omnibus amerciabitur, et postea. resp on- 

deat ad principale placitu. Si aute ad die illu x 10 
venerit, sed malitios? se.subtraxerit et latitaverit |. 


- corp? inveniri no possit, vel forte se transtulerit i xt : 


Am 


zz 


| coüi, extra potestate vie, et vie. hoc mandaveri 
r » inveniri no possit in balliva sua, fiat talis irrotu| 
b. A. optulit se quarto die versus B. tale de tali pla 
&c. ut supra, et B. no venit, et plures fecit defalia 
B. ita q peeptu fuit vie. q haberet corp? ej?, et - 
I madavit q no fuit invent? in balliva sua, et ms 
| distringat eu p omnes iras et catalla, q sit ad tale. 
die p tale bre, et tune fiat simplex districtio itz UM 
AE üw et catalla simplieiter capiantur in manü . di. 


regis. 


--])o - 


85 Lea 
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di 
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T Rex vie. salute. Preeipimus tibi q distringas Ee 
ceti tras et catalla in balliva tua q sit cora &c. ad t: 
trqui di& ad respódendü A. de tali placito &e. Et in fin 
P*r T3 addatur, et ad audiendu judiciu suu de pluribus de 
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P OM- supra et si nó veneri& adhuc agpravari debet dis d 
nem. P". 
trictio, & q vie. distringat ipsum per iras et E— E 
sit securus habendi corpus ejus ad aliu diem. Et. 
si tuc non venerit, q vic. tune distringat eü p ias Ns 
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cerning such a plea (as above), according to the form of 
the original writ, and at the end is added this clause, in 
order to hear his judgment concerning several defaults, 
 &nd produce there this writ. "Witness, &c. And upon 
which day if he shall have come, in the first place, if he 
cannot save himself concerning the defaults, all the de- 
faults are drawn back to that day, and he shall be amerced 
for all, and afterwards let him answer for the principal 
plea. But if he shall not have come on that day, but 
shall have maliciously withdrawn himself and have lain 
hid so that his body cannot be found, or by chance shall 
have transported himself out of the county beyond the 
power of the viscount, and the viscount shall have 
reported that he cannot be found in his bailiwick, let an 
enrolment of this kind be made : À. presented himself on 
the fourth day in answer to B. so-and-so, concerning 
such & plea, &c., as above, and B. has not come, and has 
made several defaults, so that it was enjoined to the 
viscount to distrain him by all his lands and chattels, 
that he should be present at such a day by such a writ, 
and then let there be made a simple distress, so that the 
lands and chattels be taken simply into the hand of the 
lord the king. 

The king to the viscount greeting. We enjoin you , 7. 
that you distrain B. by his lands and chattels in your mede 
baliwiek that he present himself, &c, on such a day in *9n be... 
order to make answer to À. on such a plea, &c.;by his 
and at the end let there be added, and to hear his judg- reco " 
ment concerning several defaults. And if he shall have further in 
come on that day, then let i& be done concerning his ?'de7- 
default as above; and if he should not have come, the 
distress ought to be further aggrevated, to wit, that the 
viscount should distrain him by his lands and chattels 
that he may be secure of producing him on another day. 

And if he shall not have then come, that the viscount 
should then distrain him by his lands and chattels so 
that neither he himself nor any one in his place nor 
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mànü apponat in terris, tenementis, bladis nec in aliis 
eatallhs. Et si tune non venerit, peipiatur vie. q ita 
distringat eum p terras et p catallaà q capiat omnes 
tras et omnia catalla sua in manu dii regis, & capta 


in manü düi regis detineat, quousq dhus rex aliud 


inde peeperit, et q- de exitibus respondeat dno regi. 
Et de hac materia inveniri poterit de term S. M. ai 
regis H. iii. incipiente iv. cirea finem rotuli. Ulterius 
vero fieri non poteri& aliqua distrietio p terras et 
catalla. Sed cüm quizerens post tot et tantas dilationes 
justitiam non fuerit cosecutus, quid erit? durü est 
enim q placitü suü deserat, et infecto negotio despe- 
rat? recedat domu. Bonum esset igitur (ut videtur) 
distinguere inter placita sive actiones civiles, utrü 
videlicet actio esset personalis et pecuniaria descédens 
ex eotraetu, quo easu bonü esset adjudicare quereti ab 
initib seysinà catallorü secundü quantitatem debiti 
petiti, et dare ei die et sumonere illu de quo que- 
ritur. Et si &d die sumonitionis veniret, extunc res- 
titueretur ei catalla, itià q super principali respon- 
deret, si autem non, quód ulterius super catallis non 
audiretur, sed querens extunc verus possessorius efli- 
ceretur. Si auem placitum esset civile descendens ex 
delicto sicut actio injuriarum, quód tunc per officium 
justice. sstinaretur injuria, et adhibita taxatione de 
redditib? et catallis fugientis, caperetur in manu dii 
regis ad valentiam p contumacia ipsius, & fieret. eodem 
modo sieut supra. $i aute cüm corpus non inveniatur, 
nee terras habuerit nec catalla ille de quo queritur, 
iniquum esset si justitia remaneret vel malitia esset 
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through him should put his hand to his lands or tenements 
or grain erops or other chattels. And if he shall then 
not have come, let it be enjoined to the viscount, that he 
should so distrain him by his lands and chattels that he 
should take all his lands and chattels into the hand of 
the lord the king, and keep them so taken in the hand 
of the lord the king, until the lord the king shall have 
otherwise enjoined, and that he shall answer to the king 
for the outgoings. And on this matter a case may be 
found in St. Michael's term in the third and fourth 
years of king Henry, about the end of the roll. Buta 
distraint by lands and chattels cannot be made any 
further. But when the claimant, after so many and 
such great delays, has not obtained justice, what will 
result? for it is hard that he should give up his plea 
and should return home in despair with his business 
unfinished. It is good therefore (as it seeins) to dis- 
tinguish between pleas or civil actions, whether forsooth 
the action be personal and pecuniary, founded on a con- 
traet, in which case it will be good to adjudicate to the 
plaintiff from the commencement the seysine of the 
chattels according to the quantity of the debt claimed, 
and to give him a day, and to summon the person con- 


cerning whom he complains. And if he shall come on - 


the day of summons, thereupon let there be restored to 
him the chattels, so that he may be heard on the 
principal question, but if not, that he may be not further 
, heard upon the chattels, but the plaintiff be thenceforth 
constituted the true possessor. But if it be a civil plea 
founded on a delicet, as for instance an action for an 
injury, that then through the office of the justiciary the 
injury be estimated, and a taxation having been made of 


the renis and chattels of the fugitive, let there be taken. 


into the hand of the king up to the value on account of 
the contumacy of the said party, and let it be done in the 
same way as above. Butif when his body is not found 
ànd he, of whom complaint is made, has no lands or 
chattels, it would be inequitable if justice should be 
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impunita, Et in utroj casa sive causa esse& pecunia- 
rià sive injuriarum, etiam quamvis non criminalis, 
quód talis de secta querentis interrogaretur de com. 
in codi ppter contumaci& & inobedientiam factam diio 
regi, quia nullum majus crimen quàm contemptus et 
inobedientia, omnes enim qui in regno süt obedientes 
esse debent düo regi, & ad pacem suam, & cüm vocati 
vel sumoniti per regem venire contempserint, faciüt 
seipsos exleges, & ideo utlagari deberent, non tamen ad 
mortem vel membrorü truncationem si postea redierint, 
velintercepti fuerint, càm causa utlagationis criminalis 
non existat, sed ad perpetuam prisonam, vel regni ab- 
jurationem, et à communione omnium aliorum qui sunt 
ad pacem dhi regis; et sicut eausa excomunicationis 
facit excomunicationem '' minore et poenam, ita causa 
* uilagationis facit utlagatione esse minorem & poenam, 
* & facilius debet invenire gratüià q taliter utlagatus 
* restituatur ad pace. Excomunieatio enim ot utla- 
gatio in multis ad paria judicantur. 


Car. XXXII. 


Redeamus ad juditium districtionum et attachiamen- 
torum, quia aliquando vicecom negligens sit in exe-: 
eutione  preceptorum domini regis per fraudem, 
aliquando illa exequi non possit propter impotentiam, 
et unde nisi rationabilem :pretendat excusationem, in . 
misericordia domini regis remanebit. Contingit ei 
quandoque, quod cüm breve domini regis suéeperit de 
attachiando aliquem post sumonitionem factam, quod 
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stayed or malice be unpunished. And in either case, 
whether the cause were for money or on aecount of injury, 
even although not criminal, so that the said party upon 
the pursuit of the complainant may be sought for 
from county to county on account of his contumacy 
and disobedience to the lord the king, for there is no 
greater crime than contumacy and disobedience, for all 
persons within the realm ought to be obedient to the 
lord the king and within his peace, and when having 
been called or summoned by the king they have con- 
tumaciously omitted to come they make themselves 
outlaws, and aceórdingly ought to be outlawed, not, 
however, to lead to death or loss of limbs if they have 
afterwards returned or have been intercepted, since the 
cause of their outlawry has not been criminal, but to 
perpetual imprisonment or the abjuration of the realm, 
or excommunication from all those who are within the 
peace of the lord the king; and as the cause of the 
excommunication makes the excommunieation and the 
penalty of minor degree, so the cause of the outlawry 
makes the outlawry and the penalty of minor degree, 
and he ought more easily to find grace, that having 
been outlawed under such circumstances he should be re- 
&ored to the peace [of the king]. For excommunieation 
and outlawry are in many respects judged alike. 


| CHAPTER XXXII. 


Let us return to the judgment of distraints and attach- m s " 
ments, because sometimes the viscount is neglectful in ung of - 
the execution of the precepts of the lord the king Rs " 
through fraud, sometimes he cannot execute them from if the vis- 
powerlessness, and hence unless he can hold forth a isole 
reasonable excuse, he will remain at the mercy of the lectfui. 
lord the king. It happens sometimes to him, that when 
he has received a writ of the lord the king for attaching 
a, certain person after a summons has been made, that he 
does not make an attachment against him, nor doés he 
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attachiamentum non facit,nec breve quod ei inde venit 
remittit, quo casu (offerente se liti querente) fiat talis. 
irrotulatio: A. optulit se quarto die versus B. de tali 
"placito vel tali (secundum diversa genera placitorum 
personalium), & B. non venit, & preceptum fuit vie. q- 
attachiaret eum q esset ad talem diem, et ipse vice- 
comes inde nihil fecit, nec bre g ei inde venit misit, 
eb ideo preceptum est vic. sicut aliàs, quód attachi- 
aret eum quód sit ad talem diem, & g ipse vic. tunc 
sit ibi auditurus judicium suum de hoe q predictum 
talem non.attachiavit, nec breve quod ei inde venit 
misit sicut ei prsceptum fuit. Forma brevis talis 
est. 


2. Rex vicecom salutem.  Precipimus tibi icut aliàs 

Pone sicut 

alins. tibi preeceperimus, q ponas per vadium et salvos ple- 
gios Á. q sit coram justic. &e. ad talem diem ad re- 
spondéndum &c. ut supra. Et in fine addatur hse 

f.411 h clausula, et tuipse tune sis ibi auditurus judiciü tuum - 
de hoe q ipsum ÀÁ. non attachiasti, nec bte nostrum . 
quod inde tibi venit justieiarüis nostris non misisü, 
sieut abàs tibi preceptum fuit, & habeas, &e. Teste, 
&e, Et ad quem diem si nihil inde fecerit magis 
quim prius fecit, nee se exceusaverit, p voluntate dii 
regis amerciabitur de contemptu, et tertió peipietur ei 
q attachiet A. per tale be: Precipimus tibi sicut 
sepius tibi peeperimus &e. ut supra. 


3. Mittit quandoà vicecom) bre quód inde susceperit, et. 
oid fraudulenter rescribit et mandat q breve tam tard? 
tis. ceperit quód preceptum dfi regis exequi non potuit, 


quo casu, si in contrarium testatum fueri& q illud 
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return the writ which eame to him, in which ease (when 
the complainant appears to join issue) let an. enrolment 
of this kind be made: A. presented himself on the 
fourth day in answer to B. concerning such a plea or 
such (according to the different kinds of personal pleas), 
and B. did not appear, and it was enjoined to the vis- 
count that he should attach htm that he should present 
himself on such & day, and the said viscount has done 
nothing thereon, nor has he sent the writ which came 
to him, and accordingly it has been enjoined to the said 
viscount as before, that he should attach him to be 
present on a certain day, and that the viscount. himself 
should attend to hear his own judgment on this matter 
that he has not attached the aforesaid so-and-so, nor has 
returned the writ which came to him as ib was enjoined 
to him. The form of the writ is of this kind. 


The king to the viscount greeting. We enjoin you as " - 
we have before enjoined you that you put À. under bail beforé: 
and safe sureties that he should present himself before 
our justiciaries &c. on such a day to answer &c. as 
above. And at the end let there be added this clause, 
and do thou thyself be there in order to bear thy own f.441 b. 
judgment for not having attached À., and for not having 
returned to our justiciaries our writ which was sent to 
thee, as was before enjoined to thee, and produce &c. 
Wilüness &c. — Ànd on which day if he has thereon done 
nothing more than he did before, nor has excused himself, 
he shall be amerced at the pleasure of the lord the king 
for his contempt; and let him be enjoined for the third 
time that he should attach A. by a writ of this tenor: 

. We enjoin you as we have repeatedly enjoined you &c. 
as above. 

The viscount sometimes returns & writ which he has s. 
received, and fraudulently writes back and sends word Qífhe, 
that he has received the writ so late that he could not viscount. 
execute the precept of the lord the king, in which case, 
if it has been testified to the contrary that he received it. : 

| HH 2 


4. 
De impe- 
ritia vico- 
comitis. 


484 DE EXCEPTIONIBUS. 


tempestive recepisset, ita quód potuit attachiasse talem - 
si vellet, vel quód breve fuit ei liberatü in pleno cof, 
ubi ipse psens fuit qui attachiari debuit, et potuit 
abtachiari. Item si fraudulenter mandavit quód ille 
qui attachiari debuit non fuit inventus in balliva sua, 
quia manens fuit extra comitatü suum, et testatum sit ' 
in contrarium 9 manens sit in com suo, et ibi habeat 
reseantiam suam. tem si fraudulenter mandaverit q 
ille qui attachiari debet itinerans est de loco in locum, 
et de com in cofi vagans, nec certum habet domici- 
lium, nec quód sit de alicujus manupastu vel familia, 
et testatü est in contrariü quód domiciliu habeat, et . 
reseantia apud talem locü certü, ubi quotidie inveniri 
possit, vel quód sit de manupastu vel familia talis. 


ltem eüm peeptü fuerit vic. quód distringeret talem 


per terras et catalla, et falsó rescribat justic. et man- 
dat quód talis non habet terras nec catalla per qus 
distringi possit vel attachiari in balliva sua, et testa- 
tum fuerit in contrarium quód terras habeat et catalla 
ad sufficientiam in balliva sua, tali loco et tali Et 


unde infiniti sunt casus de genere isto, ubi vic. per 


fraudem rescribit et prztendit non causam ut causam 


Item si p imperitiam suam erraverit in modo et 
ordine attachiamentorum et districtionu, ut si preeceptü 
sib ei q ponat per vadium et salvos plegios, et ipse 
mandavit q distrinxit per terras et catala vel e 


contrario. Item si preceptü sit ei quód habeat corpus, 


eti ipse mandaverit q attachiavit p plegios vel comisit 
per ballivü vel hujusmodi, et unde sunt casus multi. 
Et unde vicecom modo debito precept diüi regis non 
sit executus, de omnibus hujusmodi mandatis oporte- 
bit in irrotulationibus et brevibus facere mentionem, 
& fiat irrotulatio sic: A. optulit se quarto die versus 
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in good time, so that he could have attached so-and-so if 
he chose, or that the writ was delivered to him in a full 
county court, where the said person who ought to have 
- been attached was present and might have been 
2 | attached. Likewise if he has fraudulently sent word that. 
.. the person who ought to have been attached was not 
^ found within his bailiwick, because he was abiding out- 
side his county, and it has been testified to the contrary 
that he was abiding in his county, and had there his 
residence. Likewise if he has fraudulently sent word that 
he who ought to be attached is travelling from place to 
plaee, and is wandering from county to county, and has 
no certain domicile and that he is not of so-and-so's 
household or family. | Likewise when it has been 
enjoined to the viscount that he should distrain so-and- 
so by his lands and chattels, and he falsely writes back 
io the justiciaries and sends word that so-and-so has no 
lands or chattels, whereby he could be distrained or 
attached, within his bailiwick, and it has been testified 
to the contrary, that he has sufficient lands and chattels 
in his bailiwick, at such and such à place. | And whereof 
there are an infinite number of cases of that kind, where 
the viscount writes back fraudulently and pretends as 
an excuse what is not an excuse. 


Likewise if from inexperience he has erred in the 
manner and order of attachments and distresses, as if it Ofüein- 
be enjoined that he should put under bail and safe pledges, of the 
and he has sent word that he has distrained by lands TEounM 
and chattels, or the contrary. Likewise if it has been 
enjoined that he should produce his body, and he him- 

Self has returned that he has attached him by sureties or 
has committed him by his bailiff or such like, and whereof 
there are many cases, and wherever the viscount has not 
: executed the precept; of the lord the king in due manner, - 
| concerning all these returns it is incumbent to make 
| mention in the enrolments and in the writs, and let the 
| enrolment be made after this manner: À. has presented 
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. .B. de tali placito personali, & B. non venit, et vicecom 
mádavit q non attachiavit eum, quia recepit bre tam 
tarde quód preceptü dii regis exequi. non potuit. Et 
testatu est q istud recepit satis tempestivé vel in - 
comitatu ubi attachiandus presens fuit, & ideo (ut 
prius) precipiatur quód attachiet eum quód sit ad 

: talem diem &c., et vicec. tunc sit ibi auditurus judicium 
suü de hoc q eundé B. non attachiavit sicut ei prz- 
ceptü fuit. Et in hae forma fiat irrotulatio in omni- 
bus aliis mandatis vicecom supradictis. Forma brevis 
talis est, quod sequitur talem irrotulationem. 


"E Rex vicecomiti salutem.  Preecipimus tibi sicut aliàs 

Brevede (tjbi preceperimus quód ponas per vadium et salvos 
attachi- f : : 

ando ulte- plegios ÁÀ. quód sit ad talem diem, &e. ut supra, ad 

"us Sd: respondendum tali de tali placito personali; vel aliter: 

pluries, ubi precipimus tibi sieut aliàs tibi preeceperimus quód 

heel pons distringas talem per omnes terras et catala sua in 

fuerit. ^ balliva tua q sit coram justiciariis nostris ad talem 

f 442. diem ad respondendü B. de tali placito ' personali, vel 

tali; secundü formar brevis originalis. Et unde man- 

dasti prefatis justiciariis nostris apud talem locum, 

quód breve nostrü de attachiando prsdictu B. talem 

adeo tard? tibi venib quód preceptü nostrü exequi 

non potuisti, & testatum est ibidem quód illud satis 

tempestive ad horam recepisti, quod illud preceptü 

nostrü exequi potuisti; vel sie: quód illud recepisti 

in pleno comit ubi predictus PB. prsesens fuit, &e. ut 

supra. Et tu ipse tunc sis ibi auditurus judiciü tuum * 

de hoc quód predictu B. non attachiasti quód esset 


ad talem diem sieut tibi preceptu fuit, cot habeas ibi 
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"himself on the fourth day in answer to B. on such a per- 

sonal plea, and B. has not appeared, and the viscount 

has reported that he has not attached him, because he 

received the writ so late that he could not execute the 

order of the lord the king. And it has been testified 

that he received it soon enough, or in the county court 

where the party to be attached was present, and there- 

fore (as before) let him bo enjoined to attach him in order 

that he should be present on a certain day, &c. ; and the 

viscount himself should be there in order to hear his own 

judgment on the matter that he did not attach the said 

B. as he had been enjoined. And let the enrolment be 

after this form in all the other returns aforesaid of the 

viscount. The form of the writ, which follows such an 

enrolment, is of this kind. | 

The king to the viseount greeting. We enjoin you,as, 5 

T À writ to 

we have once before enjoined you, that you put under attach 

bail and safe sureties A. that he should present himself further, as 

on such a day &c. as above, in order to answer s0-and-so repeatedly 

on such a personal plea; or otherwise, we enjoin you, as beo 

we have once before enjoined you, that you should dis- viscount 

train so-and-so by all his lands and chattels in your eed rpm 

bailiwick, that he should present himself before our jus- f 442. 

ticiaries on a certain day in order to answer to B. con- 

cerning such or such à personal plea according to the 

form of the original writ. And whereof you have sent 

word to our aforesaid justiciaries at such a place that our 

writ to attach the aforesaid B. has come. to you so late 

that you could not execute our precept, and it has been 

testified there that you received it at so early an hour 

that you could have executed that our precept; or thus: 

that you received it in a full county court where the 

aforesaid B. was present &c. as above. And do thou thy- 

self be present in order to hear thine own judgment. in 

the matter, that thou didst not attach the aforesaid B. 

that he should be present on such a day as had been to 

thee enjoined, and produce there the names of tho sureties 
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nomina plegiorü & hoe breve. Teste, &c. Et ad 
quem diem si non attachiaverit, nec se excusaverit, in 
misericordia remanebit. 


6. - Exeusatur vicecofá multotiens "ppter libertatem, et 
De exc" impotentiam quàd libertates sine warranto ingredi non 
comitis. — possit, nisi per defectü eoru qui libertates habent et 
returnaà brevium per vicecom. Et unde si prweceptü 

sib vicecomit quód attachiet talem qui manens sit 

infra hujusmodi libertates, cüm vic. ingredi non possit, 

. faciat vicecomi returna breviü ballivis predicte liber- 

tatis, et precipiat ballivis quód tale preceptü dii regis 
exequantur, quo casu aut ipsi ballivi exequuntur pre-. 

ceptum domini regis, aut nihil inde faciunt; si autem 

ilud plené fuerint executi, per hoc liberabitur vice- 

comes; si autem nihil inde fecerint, sufficiat ad excu- 
sationem vicecofü q mandet justice. quód przeceptü sit 

ballivis. Et quo casu, eàm ballivi nihil inde fecerint, | 

ppter defectü eorum- precipietur vicecom quód non 

omittat ppter libertatem talem' quin attachiet talem 

quód sit &c. Et sic poterit vicecomes libertates in- 

gredi eüm warrantum habuerit, quod aliàs ei non 

liceret, et fiat sic irrotulatio: À. optulit se quarto die 

versus B. de tali placito, & B. non venit, et precep- 

tum fuit viceeco quód attachiaret eum vel. quód 

haberet corpus suum, vel quod distringeret eum per 

terras et catalla. Et vicecomes mandavit quód prwe- 

cepit ballivis talis libertatis et ipse nihil inde fecerunt, 

et ideo preceptum est vieecof q non omittat propter 
libertatem talem quin ponat per vadium et plegios 
predictum B. vel quin habeat corpus ejus, vel quin 
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and this writ. Witness &c. And upon which day, if he 
has not attached him nor exeused himself, he shall be at 
the mercy of the court. 


The viscount is excused very ofien on account of a . 
franchise and his powerlessness, because he cannot enter iin of 
a, franchise without & warrant, except through the failure the vis- 
of those who have franchises and the returns of writs ^""* 
through the viscount. And hence if it has been enjoined 
upon the viscount that he should attach a certain person 
who is abiding within franchises of this kind, when the 
viscount cannot euter them, let the viscount make returns 
of the writs to the bailiffs of the aforesaid franchise, and 
let him enjoin upon the bailiffs that they should execute 
the said precept of the lord the king, in which case either 
the bailiffs themselves execute the precept of the lord the 
king, or do nothing thereupon ; ifhowever they have ex- 
ecuted it fully, the viscount will be thereby discharged ; 
but if they have done nothing thereof, let it suffice for. 
the excuse of the viscount that he should report to the 
justiciaries, that he has issued a precept to the bailiffs. 
And in which ease, when the bailiffs have done nothing 
thereon, on account of their default let it be enjoined 
to the viseount, that he shall not omit on account of 
the said franchise to attach the said person that he should 
present himself &c. Andthusthe viscount may enter the 
franchises when he has had & warrant, which otherwise 
would not be allowable for him, and let the enrolment be 
in this manner: A. has presented himself on.the fourth 
day in answer to B. concerning such a plea, and B. has 
not appeared, ànd it has been enjoined upon the viscount 
that he should attach him, or that he should produce his 
body, or that he should distrain him by his lands and 
chattels, And the viscount has reported that he has en- 
joined the bailiffs of the said franchise, and they have 
done nothing thereupon, and accordingly it was enjoined 
upon the viscount that he should not omit on account of 
that franchise to put the said B. under bail and sureties 
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distrinpgat eum per terras et catalla, vel quin capiat 
in manum domini regis talem terram, vel aliud quid 
faciat secundü feeptu dni regis, et. ballivus sumoneatur 
per vieecoíü q sit responsurus quare preceptum domini . 
regis non fuit executus, & fiat breve in hae forma. 


s Rex vie. salutem. Precipimus tibi quód nó omittas 
Breve quoi »vopter talem libertatem talis quin ponas B. per va- 
nonomit- dium et salvos plegios quód sit &e. ad respondendum 
c AR aug &c.; vel aliter, secundum quod preceptum est &c. 

. uti supra. Et unde mandasti justiciariis nostris &e. 
quód mandasti ballivo vel senescallo talis libertatis, 
quód attachiet eum quód esset ad talem diem &c., et 
unde nihil fecit, e& sumoneatur per bonos summoni- 
tores prsedictus ballivus vel senescallus, quód sit coram 
prefatis justiciariis nostris ad predictum terminum 
responsurus quare preceptum nostrum non fuerit exe- 
eutus, vel quare predictum non attachiavit, vel quid 

f.442b. tale non fecit, sicut ei preeceptü fuit, vel aliter (secundü 
quosdá) q ballivus sit auditurus inde judicium suü de 
hoe &e. Et si forte cüm vie. ingredi voluerit hoc 
non ei permittatur ppter potentiam ballivorü libertatis, 
preeipiatur (ut prius) vie. q non omittat ppter liber- 
tate talem, quin attachiet tale in forma pdicta. Et si 
aliqué invenerit resistente, assumptis secü (si op? 
fuerit) militibus et liberis hominib? de coti ad suflici- 
entia capiat corpora hominü resistentiu, et illos in 
prisona salvo custodiat, donec dominus rex inde pee- 
perit voluntatem suam. Et nihilominus dominus liber- 
tatis attachietur g sit ad: predictü diem ad defenden- 
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or to produce him in person, or to distraein him by his 
lands and chattels, or to take into the hand of the king 
such a land, or to do some other thing of a like character 
according to the precept of the lord the king, and let the 
bailiff be summoned through the viscount that he should 
be present in order to make answer wherefore he has not 
executed the precept of the lord the king, and let the 
writ be drawn up in this form. | 


The king to the viscount greeting. We enjoin you 7. 
that you do not omit on account of a certain franchise of 4 vrit that 
so-and-so to put B. under bail and safe sureties that he count 
present himself &c. in order to make answer &c., or other. *honld not 
wise, according to what has been enjoined &c. as above. count ofa 
And whereon you have made a return to our justiciaries '*nehise. 
&e. that you have sent word to the bailiff or steward 
that he should attach him that he should be present on 
guch à day &c., and whereof he has done nothing ; and let 
the aforesaid bailiff or steward be summoned by good sum- 
moners that he should present himself before our aforesaid 
justiciaries at the aforesaid term, in order to answer where- 
fore lie has not executed our precept, or wherefore he has 
not attached the person aforesaid, or has omitted to do 
something of the same kind, as has been enjoined upon f. 422 b. 
him, or otherwise (according to some persons), that the 
bailiff attend in order to hear his own judgment thereon 
&e. And if by chance when the viscount wished to enter, 
this was not permitted to him on account of the power of 
" the bailiff of the franchise, let it be enjoined (as before) 
upon the viscount, that he should not omit on account of 
that franchise to attach the said person in the form afore- 
said, And if he should find any one resisting him, baving 
associated with himself, if it should benecessary, knights 
and freeholders of the county in sufficient number, let 
him seize the bodies of the men who resist him, and keep ' 
them safe in prison, until the lord the king shall have 
intimated his pleasure thereon. And nevertheless let the 
lord of the franchise be attached that he should present 
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dum se, si possit, de prsdicta transgressione. Et 
quam quidem si advocaverit, vel defendere non possit, 
capiatur illa libertas in manü domini regis, p voluntate 
dii regis detinenda ; quia libertatem meretur amittere, 
qui permissa sibi abutitur potestate. Et in. primo 
casu, licet vicecomi ingredi possit cüm prseceptü inde 
habuerit, nihilominus si ballivus non venerit ad diem 
suum pcedatur contra ipsum de defaltia, s. q non 
attachietur sed quód resumoneatur, et si ad resumoni- 
tionem non venerit, tune amercietur graviter, ut de 
teri S. Trinitatis anno regni regis H. tertio. 


8. Item excusari poterit vie. ppter privilegium 'clerico- 
Sea ius rum, ut si pceptum domini regis habuerit de attachi- 
tem in- 'ando aliquem qui clerieus sit, & qui plegios invenire 
molen, noluerit ppter privilegium elerieale, nec laicum feodum 
proper — habuerit p quod possit distringi, nee debet dominus 
pem rex manus in eos miltere, eb ecàüm in eos coertionem 
ordinis: — non habeat, maximé in delietis & transgressionibus 

Sicut in majoribus criminibus, nullum aliud supererit 
remedium nisi quód ex parte düi regis mandetur 
ordinariis loci qui baronias habent, sicut archiepiscopis, 
episcopis, et aliis in quorum diocesibus tales sunt 
manentes qui attachiari debent, vel beneficia ecclesi- 
astica habuerunt, et in quos dominus rex habet coer- 
tionem propter baronias suas, quód faciant tales venire, 
et sie fiat talis irrotulatio: A. optulit se quarto die 
versus B. de pladito tali &e. Et B. non venit, & 
preceptum fuit vicecom q attachiaret eum, et vicecoim 
mandavit q predictus B. clericus est, et quód noluit 
plegios invenire, nec habet laicum feodum' per quod 


potuit distringi, et. ideo mandatum est ordinario loci, 
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himself on the day aforesaid to defend himself, if he can, 
for the aforesaid transgression. And which indeed if he 
has avowed it or cannot defend himself, let his franchise 
be taken into the hand of the king, to be detained at the 
pleasure of the king, because he deserves to lose his fran- 
chise, who abuses a power allowed to.him. And in the 
first case, although the viscount may enter, when he has 
& precept thereon, nevertheless if the bailiff has not 
appeared on the appointed day, let proceedings be had 
against him for his default, to wit, not that he should be 
attached, but that he should be resummoned, and if he 
should not have come on his resummons, then let him 
be heavily amerced, as in Holy Trinity term in the third 
year of the reign of king Henry. 


. The viscount may also be exeused on account of is 8. 

If a eleric- 
privilege of cleries, as 1f he has received a precept from has refused 
the lord the king to attach a person, who is a cleric, dci 
and who has refused to find sureties, on. account of his account of 
clerical privilege, and who has no lay fee by which he E e. 

ge of his 
may be distrained, and the lord the king ought not to order. 
lay hands upon them, and since he has no coercion 
over them, especially in delicts and transgressions as in 
greater crimes, there will remain no other remedy except 
that on the part of the lord the king à mandate should 
go to the ordinaries of the place, who have baronies, 
as to archbishops, bishops, and others within whose 
dioceses the persons to be attached are abiding, or have 
ecclesiastical benefiees, and against whom the king 
has coereion on aecount of their baronies, that they 
should cause such persons to appear, and. let the enrol- 
ment be after this form: À. has presented himself on 
the fourth day in answer to B. on such a plea, &c., and 
B. has not appeared, and it has been enjoined upon the 
visecount that he should attach him, and the viscount 
has sent word that the aforesaid B. is a cleric and has 
refused to find sureties, and has no lay fee upon which 


2, distress could be levied, and therefore à mandate has 
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sieut archiepiscopo, episcopo, et hujusmodi, quód faciat —— 
talem elerieum venire ad talem diem, nisi ila sib q — ; 
forté testatum sit, quód talis clericus habeat laicum 
feodum et catalla in laico feodo per que distringi : 
possit. Et vicecom per fraudem mandaverit quód  - 
nihil habuerit, et quo casu, fia& ut supra de fraudibus 
vicecoii. Sed quid si elerieus prebendam habuerit, 
laicum feodum scilicet, et noluerit plegios invenire, 
quaritur an vicecom eum distringere. possib statim per - 
probendam, vel si eüm preceptum habuerit de attachi- 
ando retornum fecerit ordinario, an ordinarius distrin- 
gere possit canonicum per prebendam suam, videtur 
quód neuter, nec vicecomi nec episcopus: viceconi non, 
lice&/ warrantam haberet ingrediendi libertatem sine 
episcopo vel alio ordinario cüm episcop? sib caput 
ecclesi:  & canonici mebra. té nec episcopus p tale 
| relornü, sine speciali prscepto domini regis, cüm 
£443. Canonicus adeo liberé teneat prebendam suam de 
ceclésia sicut ipse episcopus baroniam suam, et cano- 
nici sunt quasi unü corpus per se in ecclesia: et 
quavis episcopus sit caput ecclesie, tamen canonici 
habent sua bona à bonis episcopi separata, & ideo 
cüm episcopus à diio rege speciale mandatum habuerit, 
ex hoc inpipit habere jurisdictionem, et coertioné in 
Dbendis quasi ordine observato. Forma brevis tunc 
talis est. | 2H 
9.  H. Dei gratia &e, venerabili in Christo patri B. 
A ut eadé gratia episcopo London saluté. Mandamus vobis 
velalium, q venire facialis coram justic. nostris &c. ad talem 
quod facit diem. talé archidiaconü, vel tal decanum vel canoni- 
elerieam, eum ad respondendü C. de tali placito &c. ut supra. 
«m9! .Et tune addatur hec clausula, Et, unde vicecofà noster 
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been sent to the ordinary of the place, as for instance 
to the archbishop, bishop and such like, thet he should 
cause the said cleric to appear on a certain day, unless 
it should so be that by chance it has been testifed that 
the said cleric has a& lay fee, and chattels in a lay fee, 
through which he may be distrained. And the viscount 
has fraudulently reported, that he has nothing, and in 
which case, let proceedings be had as. above stated con- 
cerning the frauds of the viscounts. But what if the 
cleric has à prebend, a lay fee for instance, and has re- 
fused to find sureties, it is questioned whether the vis- 
count can distrain him forthwith through his prebend, 
or if when he has received a precept to attach him he has 
made a return to the ordinary, whether the ordinary 
may distrain à canon through his prebend, it seems that 
neither can, neither the viscount nor the bishop: not 
the viscount, although he may have a warrant to enter 
the franchise without the bishop or other ordinary, since 
the bishop is thé head of the church, and the canons are 
its members. Likewise not the bishop through such a 
return, without a special precept from the lord the king, 
Since the canon holds his prebend as freely from the  t.443. 
church as the bishop himself his barony, and the canons 
are as it were one body by itself in the chureh. And 
although the bishop is the head of the church, never- 
theless the canons hold their goods separated from tho 
coods of the bishop, and accordingly when the bishop 
has received a special mandate from the lord the king, 
from this time he begins to have jurisdiction and coer- 
cion over the prebends, as ib were with observance of 
order. "The form of the writ is then of this kind. 


Henry by the grace of God, &e. to the venerable 5, 
father in Christ B. by the samo grace bishop of London 4 vrit to 
: i the bishop 
greeting. We have commanded you that you cause to or other 
appear before our justiciaries &c. on such a day such an qon 
archdeacon, or such à dean or canon, to make answer £o should 


C. in such a plea &c, as above. — And then let this clauso Prosuee a 


habeat, 
per quod 
distringat. 
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Midd mandavit prwfatis justiciariis niis quód pdietus 
archidiaconus, vel talis alius qui clericus est, noluerit 
plegios invenire, nec habet laicum feodü P q distringi 
possit! et habeatis ibi hoc bie. Teste &c. Si aute 
episeopus nihil fecerit ad mandatum domini regis, 
tune fiat irrotulatio sie: A. optulit se quarto die versus 
B. de placito tali, et. B. non venit, et aliàs pceptu 
fuit vic. q attachiaret eum, & vic. mandavit q clericus 
fuit &c. ut süpra, et ita q mandatum fuit episcopo 
tali q faceret eum venire, et quód mitteret breve, et 
ipse nihil inde fecit. Et ideo sumoneatur episcopus 
quód sit ad talem diem, & ibi habeat pdietum talem 
ad respondendum jdicto A. quare &e. secundü breve 
originale, & ad ostendendü quare pdietum B. coram 
pfatis justiciariis ad talem diem non habuit, sicut ei 
mandatum fuit. Forma brevis talis est: Rex vice- 
comiti salutem.  Sümone p bonos summonitores F. 
London episcopum quód sit coram justiciariis &c. ad 
talem diem, & ibi habeat talem archidiaconum, vel 
tale clericum, ad respondendü tali de placito quare 
&c. ut supra. Et in fine, ad ostendendum quare non 
fecit eum venire corà justiciariis nfis ad talem die, 
sicu& ei mandatum fuit, e& quare non misit bie &c. 
Ad quem diem aut facit eum venire aut non facit; 
s) auté non, tüc observabitur solennitas attachiamen- 
torü, sieut in aliis districtionibus, et statim distringa- 
tur episcopus per baroniam suam g sit ad alium die, 
et ibi habeat clericum pfatum ad respondendu &c. Et 
suimoneat episcopü q tunc sib ibi auditurus judicium. 
suü de hoc, quód prefatu clericü non habuit ad talem 


! MS. Rawl. C. 160, breaks off | * per quod distringi possit. One 
at the bottom of the second column | or more folios are missing, which 
of p. 231 of the MS., after the words | are preserved in other MSS. 
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be added. And whereof our viscount of Middlesex has Dem he 
as nothing 


sent word to our justiciaries aforesaid, that the arch- wherewith 
deacon aforesaid or a certain other person who is & cleric ra Fan pe 
has refused to find sureties, and has no lay fee whereby 
hé can be distrained, and produce there this writ. Wit- 
ness &c. But if the bishop has done nothing upon the 
mandate of the lord the king, then let the enrolment be 
of this kind: A. has presented himself on the fourth day 
to make answer to B. on such & plea, and B. has not 
appeared, and it has been otherwise enjoined to the vis- . 
count to attach him, and the viscount has reported that 
he is & eleric &c. as above, and so that à mandate was sent 
to such a bishop to cause him to appear, and to return 
the writ, and the bishop has done nothing thereüpon. 
And accordingly let the bishop be summoned that he be 
present on a certain day and there produce the aforesaid 
so-and-so to answer to the aforesaid À. wherefore &c. 
aecording to the original writ, and to show cause where- 
fore he has not produced the aforesaid B. before the 
aforesaid justiciaries on such a day as he was commanded. 
The form of the writ is of this kind: The king to the 
| viscount greeting. Summon by good summoners F. the 
bishop of London that he present himself before our jus- 
tieiaries &c. on such a day, and produce there archdeacon 
so-and-so or the cleric so-and-so to answer to so-and-so 
concerning a plea wherefore &c. as above. And at the 
end to show cause wherefore he has not caused him to 
appear bofore our justiciaries on such & day as he was 
commanded, and wherefore he has not returned the writ 
&e. On which day he either causes him to come or he 
does not; but 1f not, then the solemn order of attach- 
ments shall be observed as in other distresses, and let 
the bishop be forth with distrained through his barony 
that he present himself upon another day, and there 
produce the aforesaid clerie to answer &c. And let him. 
summon the bishop that he be there present to hear his 
own judgment on the matter that he did not present 
R 2657. II 


trained. 
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diem &c. sicut el. mandatum fuit, et fiat irrotulatio 
Sic: À. optulit se quarto die versus B. de tali placito 
&c. ut supra. Et B. non venit, et aliàs mandatü fuit 
episcopo quód faceret eum venire ad talem diem. Ad 
quem diem non fecit eum venire, et ita q pceptü fuit 
vieecot quód summoneret eum q esset ad hune diem, . 
et ibi haberet pdictum B. ad respondendum. Et simi- 
liter quód episcopus esset ad ostendendü quare non 
fecit eum venire ad aliü diem, sicut ei mandatu fuit. 
Et episcopus non venit, nec habuit ipsum B., et ideo 
distringatur per baroniam suam q sit ad talem diem, 
et ibi habeat praedictum B. ad respondendum, &e. Et 
ipse episcopus sit auditurus judicium suum de. hoc . 
quód ipsum B. &e. Forma brevis talis est, &oc. 


10. Rex vicecomiti salutem.  Precipimus tibi quód dis- 
iieid tringas F. London episcopum per terras suas quag 
velalius tenet in baronia in comitatu tuo, quod sit coram justi- 
eMinarUs (ioris &o, ad talem diem, & ibi habeat telem cleri- 
non habu. eum ad respondendum tali de tali placito &c., et. simi- 
ertekr- liter ad audiendum judicium suum de hoe q prefatum 
primum  clerieum non habuit ad talem diem, sicut ei mandatum 
sed. i: fuit, et habeas, &c. Ad quem diem si non venerit 
ir E episcopus néc clerieus, procedatur contra ipsum, cleri- 
id eum de cotemptu secundü considerationem curis, et 

ne maleficia remaneant impunita, apponat rex manum . 
suam in defectu episcopi, ita quód clericus arrestetur 
et detineatur quousd episcopus eum petierit ex officio 
sus jurisdictionis ut ei liberetur, vel ex certa causa 


detentus remaneat, nec ppter hoc vie. nec ballivi 
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. the aforesaid cleric on such a day &c.as he was com- 
manded, and let the enrolment be in this manner: A. 
has presented himself on the fourth day in answer to B. 
on such a plea &c. as above. And B. has not come, and 
it was before commanded to the bishop that he should : 
cause him to appear on such à day. Upon which day 
he did not eause him to appear, and so that it was 
enjoined upon the said viscount that he should summon 
: him to appear.on this day and there produce the afore- 
said B. to answer. And in like manner that the bishop 
Should be present to show cause wherefore he did not cause 
him to appear on another day as he was commanded. 
And the bishop has not appeared, nor has he produced 
the said B.; and accordingly let him be distrained 
through his barony that he be present on a certain 
day, and there produce the aforesaid B. to answer &c. 
And let the said bishop be present to hear judgment 
against himself on this matter that the said B. &e. "The 
form of the writ is of this kind. 


The king to the viscount greeting. We have enjoined , 


that you should distrain F. bishop of London by the the bichop 


lands which he holds in his barony in your county that 


he should present himself before our justiciaries &c. on has not 
such d day and there produce such a clerie to answer to produced 
80-and-so on such a plea &c., and in like manner to hear ns on 
judgment against himself on this matter that he has not aay, that 
produced the aforesaid eleric on such a day as he was the bishop 
commanded, and produce there &e, On which day if àistrained. 


the bishop has not appeared nor the cleric, let proceed- 
ings be had against the elerie for contempt according to 
the resolution of the court, and that, misdemeanors may 
not remain unpunished, let the king apply his hand in 
the default of the bishop, so that the clerie be arrested 
and be detained until the bishop shall have claimed him 
officially as being under his jurisdiction that he may be 
delivered up to him, or remain detained for a certain 
cause, nor on this account let the viscount or his bailiffs 
II 2 


WU T3. utar nr m rn PRETEREA nÀ 
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Sui poenam incurrant, càm executio juris non habeat 
injuriam. Episcopus autem et superiores possunt pro 
injuria et pro crimine arrestari. Posset etiam epi- 
scopus latronem fugientem ad ecclesiam impune? expel. 
lere, et ita quód irregularis nón teneretur, si laüro 
exire nollet et stare judicio regis et regni. Debet 
enim gladius juvare gladium, et unde gladii sunt. duo, 
Spiritualis vz. et temporalis. Item cüm clericus non 
venerit ad diem suum, episcopus venire possit vel 
mittere et excusare se quód clericum habere nom 
poterit, dieere enim possit quód clerieus nullum habet 
beneficium in diocesia sua per quod possit distringi. 
Item etsi beneficium habuerit, quód scholaris sit et 
vacans in scholis Parisiis ultra mare, et fecit quod 
potuit & sequestravit eum per pbendam suam, & alia 
beneficia sua, et nescivit ulterius quid facere posset, | 
et unde supersedendum erit (ut videtur) donec clericus 
redierit g capi posseb et coerceri. Et unde si episcopus 
tune noluerit, hoc faciat vicecoüi in defectu episcopi 
ratione supradicta. | 


Car. XXXTII. 


L Est auté inter alias actiones actio mixta, d datur 


iir taàm in rem qm in personam, sicut actio de comuni 
bus inter dividundo, ubi uterd actor uterj reus, & ubi sine 
vicinos : is . . 

dividenai,, 2Hinitate et parentela. habet aliquam exiranes psonse 
Britton, ii, Potestatem ad rem aliquam dividendam qus inter eos 


Me je&cet in comuni, sieut sunt vicini & omnino extranei. 
a, v. . . e. . . . Lj LU 

ch. 9, 8 1- Item est alia actio mixta quse dicitur actio familim 
4 hereiseundz, & locum habet inter eos qui. comunem 


habent hereditatem dividedam: sed hs» dus actiones 
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incur any penalty, since the execution of right carries 
with it no wrong. The bishop also and the superiors 
may arrest for an injury and a crime. "The bishop also 
may expel with impunity & robber who has fled for 
refuge to a church, and so that he should not be held to 
"be irregular, if the robber will not go forth and stand 
the judgment of the king and of the realm. For sword 
ought to aid sword, and whereof there are two swords, 
* the spiritual forsooth, 4nd the temporal. Likewise when 
a clerie has not appeared on the day appointed to him, 
the bishop may come or send and excuse himself that he 
cannot produce the cleric, for he may say that the cleric 
has no benefice in his diocese, whereby he can be dis- 
trained. Likewise, although he may have a benefice, 


that he is à scholar and is employed in the schools of 


Paris or elsewhere, and he has done what he could, and 
has sequestrated his prebend, and his other benefices, 
and he knows not what else he can do, and whereupon 
proceedings are to be superseded, as it seems, until the 
clerie has returned so that he may be apprehended and 
coerced. And whereupon if the bishop be unwilling, let 
the viscount do this in default of the bishop for the 
reason above said. 


CHAPTER XXXIII. 


There is also amongst other actions à mixed action, 


which is allowed against as well the thing as the person, ing com- 
as an aetion for dividing & common estate, where each LÍ things 
: à : etw 
party is plaintiff and each is defendant, and where with- neigh- 
out affinity or relationship persons strangers in blood to bours. 


one another have some power to divide a certain estate 
which lies between them in common, aecording as they 
are neighbours and altogether strangers in blood.  Like- 
wise there is another mixed action, which is called acto 
familie herciscwnda, and. it has & place between those 
who have & common estate to be divided; but these two 


Azonis 
summa in 
iii. librum 
Codicis 
Rubrice 
Familie 
ereiscun- 
dz, et 
Finium 
regundo- 
rum. 


f. 444. 


Inst. Just. 
DeAectioni- 
bus iv. 6. 
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2. 
Quod 
Bolennitas 
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non statim naseuntur, cüm hereditas vel alia res in 
comuni tenetur, sed ex eo tempore quo quis eorum velib 
rem dividere: & locum habet (ut videtur) inter cohzwre- 
des ubi agitur de pparte sororum, vel inter alios ubi.res - 
inter partes & cohszredes dividi debet, in pparte, sive, 
ratione personarum inter quas res. dividi debeat, sicut 
sunt plures sorores quie sunt quasi unus hzres, vel 
inter plures fratres qui sunt quasi unus heres ratione 
rei qua divisibilis est inter plures masculos, & ubi - 
quilibet eorum est actor et quilibet reus, et ideo dici- 
tur hsec actio mixta. Et hoc casu quilibet dicetur 
actor qui primó pvocaverit ad judicium. Et in iis 
casib?, si eüm ptieipes vel cohsredes partem suam 
petierint rationabilem versus suos participes et cohz- 
redes, & ill defaltam fecerint, capienda erit terra in 
manum díüi regis de comuni hereditate p ea pte que 
contingit petente, & ita erit distrietio in hoe casu 
realis & non personalis. lIte & est actio tertia de 
finibus agrorum inter vicinos terminandis et definien- 
dis, quze dieitur actio finium regundorum, qus idem 
est quód rex precipiat g rationabiles divise fiant inter 
vieinos, et hoc est valde subtilis inter alias, & ubi pro 
defectu ejus qui non queritur debet pars illa de qua 
cotentio es& eapi in manum di regis, & sic erit dis- . 
trietio realis et non personalis. Sunt etiam aliquando 
duse actiones quz cóprehenduntur sub uno brevi, et 
quarü una modo'  utentium personalis est, et altera 
realis, & si bene judiearentur quslibet earum frivola 
esset et inutilis ui supra. | 


Non semper (ut paulo ante dictum est in partey 
observari debet solennitas attachiamentorum in actioni- 
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actions do not arise forthwith when an inheritance or 
other thing is held in common, but from that time when 
any of them wishes to divide the estate: and it has a 
place (as it seems) between coheirs where the action is for 
à proportionate part of sisters, or between other persons 
where an estate ought to be divided between parceners 
and coheirs, in proportionate parts, or with reference to 
the persons between whom the thing ought to be divided, 
such as are several sisters who are as it were one heir, 
or between several brothers who are as it were one heir 
in respect of & thing which is divisible amongst several 
males, and where each of them is & plaintiff and each is 
& defendant, and there the action is called à mixed action. 
And in these two cases, if when the parceners or coheirs 
have claimed their reasonable part against their co- 
| parceners or eoheirs, and the latter have made default, 
land will have to be taken into the hand of the lord the f. 414. 
king of the common inheritance in proportion to the 
part which belongs to the claimant, and so there shall 
be & real and not & personal distress in this case.  Like- 
wise there is à third action concerning the boundaries of 
fields to be determined and defined between neighbours, 
which is called an acto vegundorwm, finiwm, which is 
the same as when the king enjoins that reasonable 
divisions be marked out between neighbours, and this is 
very subtle amongst others, and where on account of the 
default of him who is not & complainant the said part 
concerning which there is & contention ought to Le 
taken into the hand of the lord the king, and so there 
will be & real and not & personal distress. "There are 
also sometimes two actions whieh are comprised under 
one writ, and of which one in the manner of those who 
use itis personal and the other real, and if it were well 
judged each would be frivolous and unprofitable as 
above. . | | 


The solemn order of attachments ought not to be 2. 
observed (as partly stated a little above) in all personal Men 


attachia- 
mentorum 
. non sit 
ubique et 
in omni 
casu te- 
nenda. 
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bus personalibus, tum ppter privilegium & favorem 


cruce signatorü, quorü negotia maturitatem desiderant 
et instantiam. ltem ppter privilegium & favore mer- 
catoru eodé modo. Item ppter causam sive necessi- 
iate, ut in assisa ultimee psentationis, vel quare quis 
impedit prsesentare, vel non permittit, propter lapsum 
sex mensium & hujusmodi. ltem ppter ipsam rem 
quz;e tempore peritura esset, sicut de fructibus maturi- 
oribus & hujusmodi. Item in actione injurigrum, ppter 
atrocitatem injurie quz magna est, eb contra pacem 
dii regis. ltem ppter personam conira quem injuria- 
tum est, ut si injuriatum sit diio regi vel regine, vel. 
eorum liberis, fratribus, vel sororibus, vel eorum. pa- 
rentibus, et ppinquis, in quibus casibus & cosimilibus 
statim preeceipiatur vie. q habeat corpora talium ád 
respondendum talibus, secundu q de antedictis sumi 
poterit exemplum. Et idem fieri debet si aliqua actio . 
incidens sit principali actioni, et ubi, quamvis in 
actione principali observetur ordo attachiamentorü, 


tamen in incidenti non erit solennitas observanda, ut 


si cótingat episcopum vel aliü ordinarii sumoneri 
quare nó habet clericü &e. Et in quibus casib? oib? 
cu peipiatur vicecofüi prima die q habeat corpora taliu 
ad die tale rationabile, si absétes sint extra com & 
no in coi nec in civitate nec in villa, no potest fieri 
metio in fine bfis secundü solitu cursü attachiamen- 
torü de clausula ista, vz. & ad audiendü judieiü suü 
de plurib? defaltis, cü nulla defalta pcesserit, sed loco 
illius clausulee addatur in quolibet bri causa quare 
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actions as well on account of the privilege and favour of ad. 


those who have vowed a crusade, whose affairs require 
readiness and instance. Likewise on account of the 


ments 15 
not to be 


observed 


privilege and favour of merchants in the same manner. every- 


Likewise on account of the cause or the necessity, as in | 
an assise of last presentation or of quare &mpedat as re- 
gards a presentation, or of quare non permáttit, on account 
of the lapse of six months and such like. Likewise on 
account of the thing itself, which is perishable in time, 
as concerning erops cver-ripe and such like. Likewise 
in an action for an injury, on account of the atrocity 
of the injury, which is great and àgainst the peace of the 
lord the king. Likewise on account of the persons 


where atd 
in every 
case. 


against whom the injury has been done, as if an injury 


has been done to the lord the king or to the queen, or to 
their children, brothers or sisters, or to their relatives or 
connections, in which and in similar cases let à precept 


go to the viscount that he should present the bodies of 


80-and-so to answer to so-and-so, according to what may 
be taken for an example from what has been above said. 
And the same may be done if any action be incidental to 
the principal action, and where, although the order of at- 
tachments be observed in the principal action, nevertheless 


in the incidental action the solemnity is not to be ob- . 


served, as if it should happen that & bishop or other 
ordinary should be summoned for not producing a cleric 
&e. And in all of which eases when it is enjoined upon 
the viscount on the first day that he should produce the 
bodies of such and such persons on a certain reasonable 
day, if they be absent outside the county, and not in the 
county nor in the city nor in the vill, mention cannot be 
made at the end of the writ according to the usual course 
of attachments concerning that clause, namely, * and in 
* order to hear judgment against themselves concerning 
* the repeated defaults," since no default has preceded, 
but in the place of that clause let there be added in every 
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tollitur dilatio, & solenitas attachigmetoru: & fiat bie 
sic. | - 


2& Rex vie. salute. Prwcipim? tibi g oni oceasione & 
am dilatione postposita, ppter privilegiü et favore cruce 
debeat — signatorü et mercatorü, quorü placitü instantià desi- 
ter privi. dert, habeas cor& justic. nfis ad tale die, corpus talis 
gium. ad respondenduü tali cruce signato, vel mercatori, de 
4UOUS. — placito quare &c. vel q reddat ei &c. secundü formà 
biis originalis, & in fine apponatur alig coininatoriü, 
tale vz. Et ita te habeas in hoc negotio ne p defectu 
tui ad te graviter capere debeam?. Et ita fiat de 
alis causis supradictis, & quo casu, lieet bre de habe- 
dis corporib^ faciat mentioné, tame nihilominus locü 
habebit essoniü de malo veniendi, quàvis hoc: esse 
videatur cotra solitü judiciü essoniorü, quia quavis 
tollatur solennitas attachiametorü, tame legitima dila- 
tionem quam reus habet usque ad primü diem litigii, 
semper sequetur essonium de malo veniendi, ita quód 
unicum habeat essonium antequam compareat. Item 
in criminalibus causis ubi sequi debet capitale judi- 
cium, vita videlicet vel mutilatio membrorum, non 
sequitur attachiamentum aliquod, sed corpus talis (qui- 
cunque fuerit ille) ab omnibus arrestetur qui sunt ad. 
fidem domini regis, sive inde preceptum habuerit sive 


non habuerit. 


! «preceptum habuerit sive | * domini Henriei de Bratton de 
non. MS. Reg. 9. E. xv.; cui | * juribus et consuetudinibus Angli- 
rubrica subjungitur, ** Explicit liber | ** canis." 


FINIS. 
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writ the cause wherefore the delay and solemnity of 
attachments is not observed. 


The king to the viscount greeting. We enjoin you, ;, T5 00 
that postponing all excuse and. delay, on account of the fendant 
privilege and favour of parties who have vowed a crusade 9"£ht to 
and of merchants, whose plea requires urgency, you forthwith 
| should produce before our justiciaries on such a day the oe qe ^" 
| . — body of so-and-so, to answer to so-and-so who has vowed a privilege of 
: erusade, or who is a merchant, concerning a plea where- (jr pan 

fore &c., or that he render to him &c., according to the 
form of the original writ; &nd at the end let.there be 
added a clause of commination, of this kind namely, ** and 
* so conduct yourself in this matter, that we may not have 
* to deal severely with you on account of your default." 
And so let it be done in the other causes aforesaid, and in 
which ease although the writ makes mention of producing 
their bodies, nevertheless an essoin for illness in coming 
shall have place, although this may seem, to be against 
the usual judgment of essoins, because, although the 
solemnity of attachments is not observed, nevertheless an 
essoin for illness in coming will always follow the legiti- 
mate delay which a defendant has up to the first day of 
the law suit, so that he may have a single essoin before 
heappears. Likewise in criminal causes where a capital 
judgment ought to follow, namely life or mutilation of 
. members, there does not follow any attachment, but the 
body of the said party (whoever he may be) may be 
arrested by every one who is of fealty to the king, 
whether he have a précept thereon or not. 


THE END. 


"-——— 0 ——— .— eo 707 
5 , 
E . 
E i * 
] ERI 
s "EE 
LJ , ' 
x 
n 
T D 
€ Q4 
, H 
3o 
D 
ut n 
) ' 
^ i . 
í . 
J M 54 
|y : 
APRES 
'- , 
E 
E uS 
' 7 E , 
x* D ^ 
y ^C [L "EC 
' 
. E H p 
. * 
: - ! 
P^ 
J 
' " , 
t ' 
Ei 
4 * H 
m" 
2 
uU - 
: D 
: / 
bn .* 
dul 
^ 4 P " D 
tox 
' 
. B 
. 
U . 
. " hj 
" 
' 
Li] 
, 
" . 
, 
' 
i 
. 
. 
D * 
. did f 
" - 


T4 


^ 


» M-—X 07 - ic ' T 4 
—- M * i L/ ' 
"i - - s 4 
^ ! * 
d LU 
à 
n : 
» 4 
* ' 
- 
bh 
$ 1 
, , 
* , ni 
.- . D 
- 
. 
" s 
- . 
" 
. 
. 
" 
" 
4 
|. 


" 


* 
w^ CIDIIIIUISIISUIUIUAIJANUÉIPGJI IPUINUIPGÉ NI SÉ NÉE SENE SFSE NF SENE ENESEAT DATAVAV PAPA) 


|. APPENDIX. 


(NF NEISICRUDNUDRIISUE NUISNUINGIINU Sp SUE SUP SUISGZEIGISGUOSUISQA£ISUISUI GIN NIS Sf S NUES NIIS NIISIPSHIISZÉ 


' 
* 
' : 
. 
^ 
D - 
" ' 
] P 
. 
5 
a E 
*. 
* à 
LI 
. 
- 
1 
D 
' 
S LI 
, 
Ld 
*. 
" . 
- L4 
* 
' 
' 
4 
] 
^ 
- 
* 
. [ 
D 
' 
* 
(7 
Qu " * 
* 4, » 


2 


b. 


Nr S SN FANE INNEN, 


Placità apud 'Westíi cora díüo rege in oct Sci 
Michis ani regiü ejusd xviiio. 

Die Jovis pxima post festu S6i Dioni$ anh reg 
Henf fit reg J. xviii? cora dio rege 't subsiptis. Pro- 
visum fuit 1 coneessü & diio rege 't a subsiptis omib? 
t alüs jd deceto cü talis bastardia obieiatt alicui in 
cuf düi rej dd nat? fuit aü fürioniü contectü in? 
prem suü € mirem suam mittat lojla ad epm loci ad 
inquirendü uti? tat nat? fuit aü pdcum matimoniu 
vi post. lta dd in inquisiéoe illa cesset omis appllaco 
sieut in simplici bastardia de qua placitu trüsmissü 
eri&b ad cur Xianitatis. lta dd nulla applla iü fiat 
ex^ regni. Et io deceto ita teneatr tà de illis de- 
quibs judiciü est faciendu in eur düi reg q? de placitis 
4 nodum ineipunt* cü talis bastardia obicit. | 

E. Cant Archieps. 
R. Cieestr Dhi Reg Cancell. 
R. Dunelm Ejs. 
Eps Elien&. 
Eps Norwic. 
Eps Lond. 
Eps Bathoii. 
Eps Exon. 
Eps Kart. 
Eps Heref. 
Eps Roff. 
Comites. 
R. Com Cornub 1 Pici. 
G. Com Marescall. 
J. Com Linc. 
W. Com Wareni. 


APPENDIX. 511 


J. Comes Cestf. 

W. Cofi de Ferrai. 

Th. Coi Warrewic. 

H. Coi Kané. 

H. de Ver Coi Oxoi. 
H. Com Hereford. 

Sym de Monteforti. 
Rad de Thony. 

Philipp? de Albiniaco. 
Rad fit Nichi. 

Herb fit. Mathi. 

Joh Marescalt. 

Galfr de Lucy. 

Rié de Argenteinn. 
Hug Dispensator. 

Will de Say. 

Wilt Bardof. 

Wil de Cantiluj senior. 
Wilt de Cantilup junior. 
Rié Syward. 

Godeff de Crawecüb. 
Almaric? de Sco Amando. 
Bert*m de Kuriol. 
Engelard de Cygoiügny. 
Rob de Muchegros. 
Bald de Pauntoii. 

Herb de Lucy. 

Rié fit Hug. 


The above record is contained in the Coram Rege Roll of 
Henry III. formerly preserved in the Tower of London, but 
now in the Publie Record Office. From its heading it may 
be presumed that it was made at Westminster in the eigAteenth 
year of the reign of Henry III. It is identical however in its 
purport, and in the names of the members of the king's council 
subscribed to it as witnesses, with the record that is inserted 
in Draeton's Treafise on Exceptions, ch. xix. $ 9, and which 
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is stated by him to be the record of a constitution made by the 
king and his couneil on the Thursday next following the 
feast of St. Denis in the twentieth year of king Henry III. 
(supra, p. 290). Some further observations on this conflict of 
dates will be found in the Introduction of the present volume. 
'There ean be no doubt as to the authenticity of the Coram 
Rege Roll From entries in the Patent and Close, Rolls of 
18 Henry III. it appears that king Henry was at Westminster 
on 7th, 8th, 9th (St. Denis's day), 11th, and 12th of October 
of that year, and so far they are adminicular to this entry 


in the Coram Rege Roll. 


rem 


29-0 oe 


E 


INDEX. 


À. 


Abbot, or prior, subject to a distraint for a 
. forinsic service, 347. 
Absolution relieves an excommmunieated 
person from legal disability, 371. 
Actio familie ercescundrm, 501. 
Actio regundorum finium, 503. 
Actio in rem, 465. 
Action of quare impedit, ib. 
Action : 
mixed, 501. 
between strangers in blood, for divid- 
ing an estate in common between 
them, ib. i 
new, not allowable, where the object 
is to vary the declaration, 439. 
may not be bequenthed by a testator, 
213. 
Actions, two, personal and real, under one 
writ, 503. 
Advowson : 
on what principle an extent is to be 
made, 37. 
inquest where it has been eniveved 
to two different persons, 131. 
inquest in the county court before the 
viscount and the keepers of the pleas 
of the crown, 138. 
inquest as to gift to a prior and 
| canons in priority to an abbot and 
convent, 132. 
| appurtenant to a manor, follows a 
claim to the manor, 493. 
Age, full : 
less than twenty-one years in the case 
of warranting a socage tenement, 93, 
à sufficient proof may be made through 
parents, 358. 
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Age, full—cont. 
may be presumed from the look of 
the body, 353. 
is to be proved by the country, if the 
look of the body is uncertain, 355. 
of a female, fourteen years and more, 
ib. 
presumed against a defendant who 
has once held himself out to be of 
full age, 357. 
Agnes, the wife of John de Westwikham, 
claim of dower in Hereford Iter, 
11 H. 3; 325. 
Albans, St, abbot of, Middlesex Iter, 
14 H. 3; 301. 
Aldermanbury, Gervase of, Essex Iter, 
15 H. 3; 213. 
Alfridus in Cottone, Devon Iter, 16 H. 3; 
215. 
Alicia de Warrenne, Middlesex lter, 16 
H. 3; 19 
Alien by birth, of fealty to the king of 
France, not allowed to implead any 
one in England, 375. 
Alms, free, things given in, are dedicated 
to God, 205. 
Anglie conquestus, 14. 
Anglise Lex : 
where a stepfather holds the inherit- 
ance of his deceased wife, 29. 
& stepfather's possession of the in- 
heritance of the mother, 41. 
husband's tenancy for life, divers 
opinions on the subject, 458. 
does not apply to & conditional mar- 
riage portion, if the wife dies with- 
out a son, 463. 
Angod, Richard, Norfolk Iter, 14 H. 3; 
451. 
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Appurtenances of appurtenances, 429. 
Ardern, Ralph de, and his wife, 15 H. 8; 
897. 
Arrest of a cleric by the king in default of 
the bishop to arrest him, 499. 
Assise, 2 great : 
when allowed to a warrantor against 
a claimant, 109, 113. 
when allowed to a tenant against a 
claimant, 435. 


Assise of novel disseysine : 


may be brought against an ecclesias- 


tical judge, if he intermeddles with 
2 lay feud, 205. 

when admissible in substitution for a 
writ of right, 359. 

Assise of mortdancester does not lie be- 
tween co-heirs or persons conjoint 
in blood, but a writ of right lies, 
261. 

Assise of quare non permittit, 505. 

Assise of quare impedit, 508. , 

Assise of utrum, between the parson of 


Messe and Ralph de Ardern and . 


his wife, 15 H. 3; 397. 

Aston, Adam de, 301. 

Atramentum distinguished from incaustum, 
142. 

Attachment by sureties in ciyil cases, 467. 

Attorney, must be reconstituted by the 
claimant in a plea of warranty, 
subsidiary to the principal plea, 11. 

Augustine, St. abbot of; 3 &4 H. 8; 
229. 


B. 


Bail, release on, in cases of greater crime 
sometimes allowed, 467. 

Bailol Hugo de, Trinity Term, 8. H. 3; 
99. .— ! 

Barlegh, Roger de, his aunt Matilda, Sus- 
Sex Iter, 8 and 4 H. 8; 449. 


Daronies : . 
of archbishops and of bishops, 493. 
of bishops, 8371. 


Daronial court may not resume its juris-- 


diction, if it has once renounced i it, 
941. 
Barons : 
declaration of the, against any change 
in the law of England as to bas- 
tardy, 291 
of the Cinque Ports can only be sued 
at Shipway, 247. 
of the city of London, i). 
Bastard : 
may bequeathe and assign land con- 
veyed to hirh as a donation, 255, 
according to the law and custom of . 
England, 285. 
Bastardy : 
inquest of, how entertainable by the 
ordinary, 193. 
no appeal from the eeclesiastioal judge 
to the pope, 315. 
by reason of no espousals, coguissble 
in the ecclesiastical forum, 311. 
where the offspring is born of an 
adulteress, cognisable by the eccle- 
siastical forum, £6. 
where the alleged father has bad two 
wives, 1b. 
claimaht must refute an exception of, 
by reason of birth before espousals, 
909. 
by reason of birth too long after 
death ofa predecessor, 31]. — 
inquest of, shall not be held, when 
the tenant excepted against iac 
minor, 308. 
before matrimony decided - the 
jurors in an assise of mortdancester, 
ib. 
no appeal allowed from the ecclesias- 
tieal court out of the kingdom, 293. 
4 peremptory exception against a 
claimant, 283. 
plea of, must.allege that the father 
never espoused the mother of the 
claimant, 287. 
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Bastardy —cont. 
objection of, by reason of the claim- 
ant's birth prior to the marriage of 
his parents, not cognisable in the 
ecclesiastical court, if a marriage 
is conceded, 287. 
Bath : 
bishop of, his suit against the abbot 
of Glastonbury, 267. 
bishop of, his proceedings against the 


abbot of Glastonbury before the. 


justiciaries of the bench, 379. 

Bavadum, Richard de, Bedford Iter, 9 & 
10 H. 3; 423. 

Bench: 

& warrantor summoned to appear at 
the, 38. 

a day given to a warrantor upon ap- 
pearance at the, 47. 

Bendenger, Alicia de, Easter Term, 16 H. 3; 
97. 

Bequests of tenements in cities and vills 
cognisable, as of chattels, by the 
ecclesiastical court, 227. 

Bequest of house or land in a borough cog- 
nisable in a lay court after the 
execution of the will, 253. 

Berncestre, prior of, Oxford. Iter, 14 H. 3; 
211. 

Berningehurst, W. de, Lincoln Iter, 441. 

Besacre, John de, York Tter, 10 H. 3; 11. 

Biastos secundum, 228. 

Bishop : 

will not degrade a cleric at the man- 
date of a secular judge without a 
trial, 241. 

the head of a prebendal church, 493. 

may expel a robber who has sought 
refuge in a church, 501. 

may not be able to produce a cleric 
in the king's court, ib. 

Bishops, their letters to the king's chan- 
cellor to imprison an excommuni- 
eated person, 371. 

Bishop's mandate : 
to release from inprisonment a 
person excommunicated for contu- 
macy, ib. 
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Bishop's mandate—cont. 
valid to relieve an excomimunieated 
person from imprisonment, 873. 
Bishops : 
the king has eoercion over them by 
reason of their baronies, 371. 
subject to coercion from the king in: 
respect of their baronies, 493. 
the, are opposed to the laws and cus- 
toms of England as regards the 
legitimacy of children born before 
marriage, 289. | 
Bockland, sisterhood of, 283. 
Bombicina distinguished from vestments of 
^A wool or of linen, 410. : 
Bovates of land, 405. : 
Bradley, prior of, 15 Henry III, 91. 
Breautó, Fulk de, his suit against William, 
Earl Marshall the elder, 8 H. 3; 
419. 
Brokenhed, Luke, and Alice, his wife, 337. 
Brood, Hamo de, Middlesex Iter, 4 H. 3; 
|. 265. 
Bruere, William de,.à warranty — 
from all his charters of Mn 
83. 
Bruse, John de, how his full age was 
proved by the country, 855. 
Brywes, John de, Southampton Iter, 
4 H. 8 ; 401. 
Bully, Ralph de, assise of mortdancester, 
10 H. 8; 301. 
Buttyler, Thomas de, Devon Iter, 16 H.3 ; 
219. 
Burdon, William, of Dereburgh, espoused 
a woman who had been a nun, 
329. 


C. 


Canons or monks have no perpetuity as 
plaintiffs in an action, 393. 
Canons : 
hold their goods apart from the 
bishop, 495. 
one body in the church, apart from 
the bishop, b. 
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Canterbury : 
Edmund, archbishop of, 289, 291. 
prior of Holy Trinity, 3 & 4 H.3; 
229. 
Cape, a little : 
where the tenant has made default 
and the warrantor is present, 57. 
when it may be employed against a 
defaulting warrantor, 58. 
Cape to take the land of a warrantor who 
has made default, 49. 
Cape, a great, to take land of a minor, 
who is vouched as a warrantor, 
39. 
Carleton, W. de, his suit against R. de 
Percy, 347. 
Carucate : 
of land, 35. 
of land, worth five librates annually, 
4095. 
Casteneys, Thomas de, and Nicolaa his 
wife, 7 H. 3; 425. | 
Castle, besieged in a, within the kingdom 
and in the king's service, 451. 
Chamber distinguished from a tenement, 
409. 
Chancellor of the king, may make an 
erasure of law in a writ, 263. 
Chandos, Randolph, Gloucester lter, 5 
H. 3; 81. 

Charter of simple donation implies & war- 
ranty, unless otherwise expressed, 
69. 


Charter of confirmation : 


does not imply a warranty, unless it 
contains a donation, ib. 

validates an imperfect grant, 71. 

Charter ; 

when claimant may have a day to 
produce it, 73. 

if lost by accident, the accident must 
be proved, ib. 

on what grounds it may beimpeached 
as false, 75. 

donation by, invalid from donee never 
having had seysine in lifetime of 
donor, 77. 


Charter—cont. 
although genuine, may be objected to 
on account of the donor's incapa- 
city, 77. 
its genuineness may be proved by the 
witnesses named in it, ib. 
if it be lost by accident, the right 
may be decided per patriam, 83. - 
produced against & warrantor, may 
be impeached by him as insufficient 
or false, 193. 
valid, if witnesses were present at tho 
making of the note, though absent 
when it was itself written. and as- 
signed, 141. 
where the witnesses are dead or out 
of the realm, recourse must be had 
. to the country, i5. 
in an inquest as to its validity, 
strangers must view the land, 129. 
may be valid, but the donation with- 
out subsequent seysine will be in- 
operative, 139. 
of donation not valid, if never wit- 
nessed, nor read in & county court 
or in a hundred court, 139. 
confirmation of it inoperative if the 
making of it is not proved, 141. 
may be proved by the comparison of 
signatures (signorum), 142. 
may be invalidated by an erasure in 
a matter of fact, 143. 
variation of writing may be explained, 
ib. i 
may be proved by a comparison of 
seals (sigillorum), 145. 
where services are warranted in a, 
ib. 
ofliberty, a writ sued out against it, 
211. 
Magua, of king John, ib. 
Cherleton, Robert de, Warwick Iter, 9 
H. 3; 427. " 
Child's utterance of a cry, necessary to 
prevent a fraud on the part of the 
midwife, 459. 
Child : 
its baptistn not sufficient, unless it 
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Child — cont. Claimant—cont. 
uttered a cry, under the Lex An: may be excepted to, if he has put on 
glie, 459. | a religious habit, 279. 
its cry within four walls, how proved, may be excepted against peremptorily 
457. as being a bastard, 283. 
deaf and dumb, ought to utter a cry, must designate specifically the land, 
459. &c., which he claims, 405, 409. 
Chirograph : must recommence his principal plea 
not allowed on first day of lawsuit, against the warrantor, who does 
445. 


fraudulently made before [the lawful 
time of one month, 451. 

fraudulent, may prejudice parties who 
are present and do not enter a 
claim, ib. | 

. Christianity, court of : 

may not enquire into a question of 


bastardy without a mandate from 


the crown, 193. 
Church : 

may have common of pasture an- 
nexed to it, 217. 

Holy, the regal power ought to aid it, 
873. 

keys of the, 37, 373. / 

"| may have reasonable estovers in the 

woods of the patron, 217. 

land given to a, in the name of dower 
at its dedication, 205. 

is legally privileged as a minor if the 
rector has not made a claim, 447. 

mediety of a, 176. 

Cinque Ports, Barons of the, privileged not 
to answer to any plea except at 
Sbipway, 247. | 

Civil proceedings may be had recourse to 
in a criminal case, 465. 

. Claim : 

from the time of the old king Henry, 
not. cognisable by, reason of re- 
motenes8, 287. 
advanced virtually by commencing a 
plea, 441. 
Claimant : 


to land in virtue of a. greater service - 


to the king is preferred to one who 
.elaunnms in virtue of a less service, 
277. 


not disavow his liability, 167. 
Clerie : 
must sue in a lay forum for a debt, 
whieh is not concerning a testa- 
ment or a marriage, 165. 
Clerics : 
arrested by the king in default of the 
bishop to execute the king's writ, 
495. 
studying in the schools of Paris, 501. 
are privileged against arrest by the 
viscount, 493. 
mandate from the king commanding 
bishop to arrest, ib. — 
Cleric : | 
who refuses.to be conveyed before a 
lay court, may be ordered to attend 
before it by the ordinary of the 
place, 165. 
in a criminal cause only amenable to 
the ecclesiastical forum, 167. 
Clerics : 
are amenable to a secular form in. 
in proceedings which do not lead 
to degradation from orders, 243. 
amenable to the secular forum in civil 
pleas, which appertain to the crown, 
ib. 
may sue in such pleas in the secular 
forum, ib. 
Clerie : 
in a eriminal eause may not renounce 
the ecclesiastical forum, 241. 
to be given up to the bishop if he 
claims him from the king, i5, 
Cleries : | 
criminal proceedings against, are cog- 
nisable in the secular court, but the 
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Clerics—cont. 
judgment must be executed by an 
ecclesiastical judge, 207. 
cannot be degraded by a secular 
judge, i5. 
Clerical judge has no cognisance of a lay 
feud, 227. 
Clerical order, its privilege in matters of 
jurisdiction, 247. | 
Coeus, Robert, Middlesex Meo 4, H. 3; 
453. 
Coheiresses, partition amongst, in case of 
advowson, how to be made, 37. - 
Colum, prior of, 87. 
Conquest, the king is not the heir of the 
kings who reigned before the, 78. 
Consistory, a full, of ecclesiastical judges, 
233. | 
Consultation in à case of prohibition be- 
tween the ecclesiastical judge and 
the kings justiciaries, 199. 
Contract : 
between a clerk and a layman cog- 
nisable in the secular court, 207. 
place of, founds jurisdiction, 163. 
Contumacy : 
in à civil action, 461. 
persistent, in à civil action on a tort, 
. entails adjudication to the king of 
the chattels of the defendant up to 
the value claimed, 479. 
persistent, ina civil action on a tort 
entails outlawry, where the defen- 
has no chattels, 481. 
persistent, in a civil action on a con- 
tract, entails adjudication of the 
. chattels of the defendant to the 
plaintiff, 479. 
no greater crime against the king, 
481. 
Conventio vincit legem, 83. 
Coparceners : 
who are not coheirs, but occupants in 
common, 391. 
have no further interest in the com- 
mon inheritance after they have 
received £heir share, ib, 


Coparcener. 

female, coupled to & sarl, cannot 
inherit, whilst her husband is alive, 
388, 385. 

owing fealty to the king of France, 
cannot inherit until he has sworn 
fealty to the king of England, 388, 
387. 

of various descriptions, 381. 

must be called, after he has with- 
drawn from the common holding, 
397. 

doubt as to his death is good reason 
for a further day to be given, 399. 

cannot inherit if he has put on the 
dress of a religious profession, 401. 

may be dispensed with, as a party to 
a suit, when & prisoner or a captive, 
ib. 

deuf and dumb may be ignored asa 
party to a suit, 408. 

disabled from sharing the inheritanee, 
his part remains with the chief 
tenant or the chief lord, 387. 

Corporations privileged not to answer to 
any plea outside the county, 247. 

Counties, judgment concerning divers, ^ 
8 H. 3; 419. 

County court, how the return is to be 
made of an inquest,. where the 
kecpers of the pleas of tbe crown 
are associated with the viscount, 
133. 

Court of ehristianity ; 

has not cognisance of an offence com- 
mitted by a clerk ngninst a Jayman, 
as long as the proccedings are of 
à civil character, 207. 

has jurisdiction over lands given to 
the church as dower at its dedication, 
309, 

has jurisdiction against sureties in & 
case of tithes, 211. 

has jurisdiction over acquisitions made 
by a testator himself as if they were 
his chattels, 215. 

may not hold cognisante of debts not 
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Court of christianity —cont. 
proved ia the lifetime of a testator, 
213. 
cannot enforce a judgment against a 
lay feud, as the viscount will not 
put it into execution, 205. 
may not hold cognisance of the suc- 
cession to a lay feud, 207. 
may not take cognisance of a contract 
between a clerk and a layman, ib. 
Court superior, may prohibit an inferior 
court from proceeding in the same 
matter, 247. 
Courts of the king, the first suitor has 
priority over all others in the same 
cause of action, 274. 
Crecure, W. de, mesne tenant óf the 
countess de l'Isle, and mesne lord 
of W. de Honywell, 349. 
Criminal cause suspends the civil status of 
the party accused, where there is 
risk of life or members, 377. 
Criminal causes of a capital character, the 
parties accused may be urrested by 
anyone who is of fealty to the king, 
505. 
Crime, of greater kind, does not admit of 
. bail, 467. 
Crusade, privilege of person under a vow, 
505. 
Cusin, Robert, Gloucester Iter, 4 IH. 3; 
449. z 
Custom of the realm, confirmed by the 
apostolice see in questions of legiti- 
macy, 193. 


Customs in England as to successions 


differ from the customs of the king- 
dom of Franco, 297. 

Custom of England for the king to impri- 
8on & person for contumácy towards 
the bishop's court, 371. 

Cyfrewast, Wilhelmus de, 15 H. 3; 98. 

Cygoiny, Engelard de, Southampton Iter, 
16 H.3; 213. 
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D. 


Dadescomb, Ralph de, his claim as heir to 
a man's wife who has died without 
children, 463. 

Damages in a civil action, when uncertain, 
are to be determined by the justi- 
ciaries, 465. 

Danudseer, Roger de, and Matilda his 
wife, 14 H. 3; 139. 

Deaf and dumb persons : 

by birth cannot, acquire, because they 
cannot consent, 293. 

through the office of the judge have a 
curator appointed to them, ib. 

Dean and chapter cannot contract without | 
the authority of the bishop, 893. 


Death of the husband puts an end to a 


plea against him and his wife, 369. 
Debts, when they are recognised amongst 
the goods of a testator, and cog- 
nisable in an ecclesiastical court, 
213. 
Declaration : ! 
in & proceeding by writ of prohibition, 
231. 
receding from the writ, fatal to 
elaim, 439, 
if it contains an addition to the claim 
specified in the writ, it is not fatal 
to the writ, 425. 
Default, enrolment of a, 469. 
Deformity of a child is not monstrosity, 
461. 
Delégation of jurisdiction, how superseded, 
2495. 
Demesne, action for land in, abates, if it be 
held in service, 417. 
Denys, St., festival of, council of the realm, 
A.D. 1234, 297. 
Deposition, eause of, suspends the status 
of à dignifled person, 877. 
Deynis v. Waleran, claim of a fine, 30 
H. 2; 448. 
Digest, question of a corrupt text, 236; 
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Dignity, acceptance of a new, suspends 
the status of a claimant until it has 
been confirmed, 377. 
Disease supervening does not take away 
an inheritance, 325. 
Disseysine, novel, treatise of, 409. 
Distraint on a bishop through his barony, 
497. 
Distress : 
of land and chattels to be made where 
a defendant attached by better sure- 
ties has not appeared, 477. 
may be aggravated, where ordinary 
distress has failed, 479. 
Diversity of opinion amongst the legal 
authorities, 387. 
Domicile of the defendant founds jurisdic- 
tion, 161. | 
Donation : 


will be valid, if subsequent seysine is 


proved, although no proof of hom- 
age or of a charter is forthcoming, 
139. 
without subsequent seysine, inopera«- 

tive, ib. 

Doneckswell, abbot of, Devon Iter, 7 H. 3; 
97. 

Doubtful right of minors to revoke an 
alienation of land by a curator, 
333. 

Dower, claim of, against a minor shall 
not be heard if it has been delayed 
for a long time, 335. 

Duel, where allowed to a warrantor against 
à elaimant, 109, 113. 

Durham, bishop of, York Iter, 3 H. 3; 
115. 

Drayton, Roger de, Derby Iter, 9 H. 3 
427. 


E. 


Ecclesiastical judge : 
who intermeddles with lay feud is 
liable to an action of novel dissey- 
sine, 241. 


Ecclesiastical judge—-cont. 
must defer to a prohibition until he 
has consulted the king's justiciaries, 
251. 
cannot execute his judgment if he 
intermeddles with a lay feud, 241. 
Ecclesiastical judges: : 
if they disobey a prohibition from the 
crown, may be committed to gaol 
and fined, 169. 
how to be attached, if they disregard: 
the king's prohibition, 225. 
may defend themselves before the 
king's justiciaries in a cause of pro- 
hibition, 233. | 
Ecclesiastical court, a party who wrong- 
fully submits to it in a matter ap- 
pertaining to the jurisdiction of a 
secular court, may be punished 
with a fine, 169. 
Edition of an action, 437. 


" Edmund's, St., abbot of, his suit — 


the earl of Gloucester, 21. 
Edmund, St.: 
archbishop of Canterbury, 180. 
as guardian of the bishopric of Ro- 
chester, 183. 
Elings, Richard de,Lincoln Iter, 16 H.3; 99. 
England : 
law of, may warrant the freehold for 
life without the fec, 455. 
land held from the conquest of, 419. 
conquest of, 15. 
Englishman by birth not allowed to im- 
plead any one in France for lands 
or tenements, 375. 
Erasure : 
in a narrationeof fact, not of law, may 
invalidate a charter, 113. 
in a suspicious place of a charter may 
vitiate it, 75. 
Erasures : 
in a writ of the king, made by the 
clerk of a justiciary or of the vis- 
count punishable, as falsifications - 
of 3t, 265, 
in a writ of the king, when of im- 
portance, and when not, 268. 
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Erdington, Egidius de, 13. 
Essoin, a single, allowable to & warrantor 
under a charter of donation, 147. 
Eustachius, prior of Glastonbury, 267. 
Eva, quotquot nascuntur ab Eva, 458. 
Ewerin de la Lind, Cornwall Iter, 8 H. 3; 
209. 
Exception : 
to a claimant, that he has entered into 
religion and afterwards returned to 
the world, 327, 5 
for felony of claimant or his ancestor, 
perempíory, 327. 


for villeingge, peremptory, if it has - 


been previously acknowledged, whe- 
ther the claimant be actually free or 
& serf, 325. 
against a leper claiming an inherit- 
ance, peremptory, ib. 
of insanity, peremptory, 321. 
of bastardy does not avail after the 
death of the party, i). 
against the jurisdiction of the judge, 
159. | 
definition of an, 151. | 
dilatory and peremptory, ib. 
general aud special, zb. 
defendant must prove that he is en- 
titled to it, 155. 
Exceptions : | 
dilatory by reason of the interest of 
third parties being involved, 379. 
on the part of a tenant in respect of 
his own person as being a minor, 
or of doubtful status, 395. 
agaiust the person of the claimant as 
being a bastard, a serf, a monk, 
deaf and dumb, a leper, or a felon, 
279. 


may not be proved by members of | 


one's household, 159. 

nor by a sect, ib. 

nor by a single voice, ib. 

peremptory, two or more are available 
to a tenant, liketwo or more cudgels 
for defence, ib. 

order of, must be observed, 157. 
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Exceptions—cont. 
serve as shields to defendants against 
the actions (swords) of the plain- 
tiffs, 149. : 
When they are to be propounded, 153. 

Excommunicated person : 

is interdicted from every legal act, as 
plaintiff, 367. 

islíable to be convened as a defend- 
ant, 369. 

cannot be plaintiff in a civil suit, 281. 

Excommunication : 

after forty days' contumacy entails 
imprisonment by the king's officer 
upon the mandate of a bishop or 
his official, 371. 

for forty days leads to a writ of im- 
prisonment, 219. 

for contumaey fraudulently procured, 
219. 

of a minor degree, 481. 

Exeter, bishop of, his writ to the crown 
to imprison a party excommuni- 
eated for contumacy, 219, | 

Extent to be made where the land to be 
distrained is in two counties, 33. 


F. 


Faith pledged in a contract does not cause 
the matter to be cognisable in an 
ecclesiastical forum, 161. 

False denial of claim, when not punishable, 
427. 

Fanborne, Roger de, and Agnes his wife, 
York Iter, 10 H. 3; 265. 

Fealty double, how the obligation of it is 
divided in case of war, 377. 

Felony : 

of claimant or his ancestor a ground 
of peremptory exception, 397. 

of an ancestor may impede fhe descent 
of an inheritance, 437. 

of the husband does not stay a plea 
against him and his wife, 369. 
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Feynes, M. de, an instance of double fealty 
to France and to England, 375. 

Fief military, may not be claimed by an 
heir under a writ of right before he 
has completed twenty-one years, 
381. 

Fine : 

ought not to bind if made through 
deceit or fraud, 449. 

made in the king's court, when it 
entails à, warranty, 71. 

Fingers and toes, more than five, a. defor- 
mity, but not a monstrosity, 461. 

Fitz-Peter, Herbert, renounced his inherit- 
ance in favour of his younger 
brother Reginald, 323. 

Fitz-Ralph, William, Middlesex Iter, 14 
H. 3; 301. 

Fleta differs from Bracton as to a hus- 
band's tenancy for life, 457. 
Florentine text of the digest, unknown to 

Bracton, 239. 

Falsifying the seal of the king, a crime of 
high treason, 265. 

Foreigners, on injury to, requires au early 
judgment, 467. 

Forum : 

of the defendant, exceptions to the 
rule that plaintiff must sue in it, 
161. 
ecclesiastica], in what matter it has 
jurisdiction, 165. 
Fountygne, W. de, Lincoln Iter, 7 H. 8; 
451. 

France, king of, fealty to the, disqualifies 4 
person from suing in the king's 
court until the two realms become 
common again, 261. 


Franchise : 

lord of », may be attached if his 
bailiff resist the viscoount, 491. 

bailiffs of a, bound to execute a pre- 
ceptof the king issued to a viscount, 
489. | 

the lord of a, ordered by the king's 
writ to summon & warrantor who is 
resident within the franchise, 123. 


Fraud: 
of the viscount in not executing & 
precipe of the king, 488. 
may excuse a person from omitting to 
appear in court, 447. 
vill vitiate a fine, 449. 

Freehold, distinct from the right and the 
fee, 455. 

Free-woman, the son ofa, begotten in mar- 
riage by a serf, incapable of in- 
Beriting, 883. 

Frenchmen in France may be of fealty to 
the king of England, equally as to 
the king of France, 375. 

Fulk, the son of W., Salop Iter, 15 H. 8; 
827. 


G. 


Garba nova, when cognisable in the court 
of Christianity, 199. 

Gallows ( furce), right of, tranismissible to 
heir, 351. 

Gilbert, Godfrey, son of, 85. 

Giseham Alande, and Juliana his wife, 387. 

Glastonbury : 

Michael, abbot of, his suit ageinst 
Roger, bishop of Bath, 267. 
abbot of, impleaded by the bishop-of 

Bath before the justioiaries of the 
bench, 879. 

Glaxtoll, forest of, 273. 

Gloucester, earl of, suit against abbot of - 
St. Edmunds, 21. 

Goldingford, Robert de, his wife Rosin, 67. 

Gregory, St., prior of, 3 & 4 H. 8; 229. 

Grembale, William de, his judgment after 
the war, 79. 

Guerram post, Iter of justiciaries in divers ; 
counties, 78. | 

Guldeburge, Huntingdon Iter, 15. H. 3; 
441. 

Gurnay, Hugo de, Bucks Iter, 4 H. 9; 
428. 

Gylbert, the parson of Denham, Bedford . 
Iter, 7 H. 8; 209. 
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H. 


Hachard, Robert, claim of the lord to an 
escheat by reason of bastardy, 

. 12 H. 3; 301. 

Hale, Simon de, Lincoln Iter, ? H. 3; 453. 

Hall, the, the Aula Regis, 75. 

Hamelinus, son of Radulfus, Dorset Iter, 
8 H. 3; 325. 

Haquebut, Henry de, Middlesex Iter, 
9 H 3; 443. 

Harang, Ralph, Hereford Iter, 4 & 5 H.3; 
265. 

Hayles, dedication of the abbey, A^ 1251, 
21. 

Heir succeeds to the legitimation of his 
ancestor who has died; the inquest 
may be returned into the king's 
court, 319. 

Heiress, married to & villein, cannot claim 
until the villein be dead, 401. 

Henry, the son of John: 

Kent Iter, third and fourth years, 229. 
Kent Iter, third year, 419. 


| Henry the old king, beyond legal memory, 
495. 


Henry the grandfather of our lord king 
Henry, 443. 
Henry 2, case of Deynis v. Waleran, 80th 
year, 443. 
Henty 8: 
Sarum Iter, inquest as to castle of 
Sarum, 335. 
Trinity term, third year, 493. 
Dorset Iter, third year, 825. 
York Iter, third year, 115. 
Kent Iter, third year, 419. 


Sussex Iter, third and fourth years, 


353. 

Sussex lter, third and fourth years, 
449. 

Somerset Iter, fourth year, 399. 

Hilary and Easter terms, fourth year, 
419. 

Sonthampton Iter, fourth year, 401. 
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Henry 3—cont, 


Hilary and Easter terms, fourth us 
107. 

Middlesex Iter, fourth year, 265. 
Holy Trinity term, fourth year, case 
of Isaac the Jew of Norwich, 57. 

Middlesex Iter, fourth year, 453. 

Gloucester Tter, fourth year, 449. 

Bucks Iter, fourth year, 423. 

Bedford Iter, fourth year, 419. 

Hereford Iter, fourth and fifth years, 
265. 

St. Michael's term, fourth and fifth 
years, 415. 

Hertford Iter, fifth year, 401. 

York Iter, fifth year, 421. 

Gloucester Iter, fifth year, 81. 

Norfolk Iter, sixth year, 213. 

Warwick Iter, sixth year, 209. 

"Michaelmas term, sixth and seventh 
years, 391. 

Sussex Iter, seventh year, 495. 

Lincoln Iter, seventh year, 451, 453. 

Oxford Iter, seventh year, 415. 

Bedford Iter, seventh year, 209. 

Devon Iter, seventh year, 97. 

Hilary term of Berkshire Iter, eighth 
year, 55. / 

Hilary term, eighth year, 85. 

Cornwall Iter, eighth year, 209. 

Norfolk Iter, eighth year, 141. 

Hereford Iter, eighth year, 269. 

Trinity term, eighth year, 97. 

Middlesex Iter, ninth year, 441. 

Derby Iter, ninth year, 427. 

Warwick Iter, ninth year, ib. 

Middlesex Iter, ninth year, 79. 

York Iter, ninth and tenth years, 347. 

Kent Iter, ninth and tenth yoars, ib. 

York Iter, ninth and tenth years, 211. 


* York Iter, ninth and tenth years, 473. 


Bedford Iter, ninth and tenth yenrs, 
423. 

York and Linooln Iter, ninth and 
tenth years, 399. 

Kent Iter, ninth and tenth years, 67. 

York Iter, tenth year, 265. 

Northampton Iter, tenth year, 219. 
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Rn 3—cont. 
Leicester Iter, tenth year 457. 
York Iter, tenth year, 301. 
York Iter, tenth year, 11. 
Hereford Iter, eleventh year, 325. 
Kent Iter, eleventh year, 293. 


Kent Iter, eleventh and twelfth years, 


308. 
Kent Iter, twelfth year, 423. 
Berkshire Iter, twelfth year, 259. 
DBerks Iter, twelfth year, 301. 
Berks Iter, twelfth year, 259. 
Huntingdon Iter, twelfth year, 133. 
Kent Iter, thirteenth year, 390. 


Hertford Iter, thirteenth and four- 


teenth years, 67. 

Norfolk Iter, fourteenth year, 451. 

Hilary term, fourteenth year, 139. 

Surrey Iter, fourteenth year, 275. 

Oxford Iter, fourteenth year, 211. 

Middlesex Iter, fourteenth year, 301. 

Easter term, fourteenth year, 37. 

Hilary term, fourteenth ycàr, 85. 

Suffolk Iter, fourteenth and fifteenth 
years, 211. 

Salop Iter, fifteenth year, 327. 

Essex Iter, fifteenth, year, 213. 

Essex Iter, fifteenth year, 397. 

Huntingdon Iter, fifteenth year, 441. 

Berks Iter, fifteenth year, 91. 

Northampton Iter, fifteenth year, 
9343. | 

Essex Iter, fifteenth and sixteenth 

: yearg, 387. 

Middlesex Iter, sixteenth year, 19. 

Lincoln Iter, sixteenth year, 99. 

Devon Iter, sixteenth year, 215. 

Southampton Iter, sixteenth year, 
218. 

Kent Iter, sixteenth year, 97. 

Suffolk Iter, sixteenth and seven- 
teenth years, 337. 

St. Michael's term, sixteenth and 
seventeenth years, 421. 

Court at Merton, twentieth year, 289. 

Nottingham Iter, thirtieth year, 259. 

pleas which follow the king, thirty- 
first year, 267. 


Henry 3—cont. 


pleas which follow the king, thirty- 

first year, 272. 

Herst, Wiiliam de, Kent Iter, 11 & 12 
H. 3; 308. 

Heybote available to a church, 217. 

High Treason. See Treason. 

Holy Land, ancestor's return from, in a 
state of mental imbecility, 443. 

Homage, when made to a chief lord, upon 
refusal of a donor to receive it, en- 
tails a warranty, 71. 

Honywell, W. de, an immediate tenant of 
W. de Crewe, tenant of countess 
de l'Isle, 348. 


Hospitallers privileged not to answer to 


any plea except before the king or 
his chief justiciary, 2947.  . 
Hospitul, prior of the, curator of the 
sisterhood of Bockland, 983. 
Housebote and heybote available to a 
church, 217. 
Husband : 
must compensate his wife for cua don 
before marriage, if she be impleaded 
and lose it, 9. | 
life-tenaney under the Lex Bog 
what it extends to, 457. 
eannot sue without his wife in a mat- 
ter in which she has an interest 
283. 
his felony does not stay & plea against 
him and his wife, 369. 


his natural or civil death stays such : 


an action, 869, 
constituted the attorney of his wife, 9. 
the guardian of the estates of the 
wife, 393. 


and wife, one flesh and. one blood, 


ib. 

a second, is not within the Lex 'An- 
glie as to tenancy for life of wife's 
property, 457. 

title for life to his wife's freehold 
after her death by the custom of 
England, 457. 
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Ineaustum : 
applied to parchment, 278. 
distinguished from atramentum, 142. 
Induction of a donatory into a vacant pos- 
session, 139. 
Ink, black, as distinguished from a black 
mordant, 143. 
Inquest : 
in the county court before the keepers 
of the pleas of the crown, 133. 
how the return is to be made to the 
king's justiciaries, ib. 
of eight free-wardens to try the eapa- 
city of à donor of land or of an 
advowson, 127. 
may be varied aecording to the 
variety of the pleas, 137. 
of bastardy, how tranferred to the 
court of Christianity, 287. 
. Insane persons may have lucid intervals, 
321. 
Insula, comitissa de, 349. 
W. de, 426. 
Interdiot : 
time of the, what solemnity in the 
face of the church equivalent to 
matrimony, 313. 
time of the, 443. 
Injury, atrocious, à plea for more speedy 
justice, 505. 
Ireland, a warrantor in, may be vouched 
| in an English court, 3. 
Isaac, the Jew of Norwich, 4 H. 3; 57. 


J. 


Jew cannot have any property of his own, 
51. 

John, the king's father, his gift of a church, 
challenged under letters from the 
pope, 185. 

John, king, chirograph in his fourth year, 
448. 


Jocus partitus : 
voluntary, not judicial, 408. 
when allowed, 413. 
when the risk may be incurred under 
an inquest, 427. 
Judge : 
may not put his reaping hook into 
another's harvest, 165. 
delegate, ought caretully to estimate 
the extent of his jurisdiction, and 
not put his reaping hook into 
another's harvest, 251. 
may of his office appoint a curator to 
à person born deaf and dumb, who 
is an heir, 325. 
bow to be excepted to, where & party 
denies his jurisdiction, 243. 
Judgment: 
a triple aet of three persons, 405. 
prior, a peremptory exception, 439. 
an early, in what cases it is required, 
467. ' 
Julia Lex de adulteriis, 236. 
Jurisdiction : 
may be changed by a contract between 
8 cleric and a laic, 257. 
may not be transferred from the king's 
court to another court by the con- 
gent of parties, 255. 
over a:clerk may be changed by a 
contract, or by an offence where 
the proceedings are civil, unless 
status may be lost, 257. 
may be changed upon the names of 
the things being changed, 258. 
of an inferior court superseded by pro- 
ceedings in a superior court, 245. 
of the king's court cannot be re- 
nounced to the prejudice of another 
person, 215. 
of à judge founded by the defendants 
consent, 163. 
of & judge founded by voluntary act 
of plaintiff, ib. 
unless a royal prohibition stays pro- 
ceedings, ib. - 


of the place where a crime has been 


committed, 161. 
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Jurisdiction—cont. 
in accessory matters follows the prin- 
cipal matter, 161. 
division of, ordinary or delegated, 5. 
. founded on the domicile of the defen- 
dant, ib. 
Jury empanelled to prove the full age of 
& porson, 355. 
Justiciary : 
may not go beyond his special war- 
rant, unless he has the general 
warrant of a justiciary itinerant, 
245. 
of the king, his writ must be read in 
court, 243. 
except where he is mentioned in the 
plaintiff's original writ, :b. 
must bave a warrant from the king, 
ib. 
his jurisdiction superseded by a subse- 
quent delegation to another party, 
245. 
cannot delegate his authority, ib. 
his jurisdietion may be refused, if he 
is suspected for good cause, 249. 
may be excepted against on personal 
grounds, i5. 
what nre sufficient grounds for refusal 
of him, ib. 


may not exceed his special delegation, 


unless delegated to hear all pleas 
as the justiciaries itinerant, 245. 

when he must exhibit his writ of ap- 
pointment to found his jurisdiction, 
243. 

must have a warrant from the king to 
found his jurisdiction, i5. 

Justiciaries, chief, have authority to hear 

all pleas, 245. 


K. 


Keepers of the pleas of tho crown asso. 
eiated with the viscount in the 
county court, 133, 


INDEX. 


Kiug, the : 

has ordinary jurisdiction in all 
temporal matters within his realm, 
249. 

has no peer or equal within his scalin; 
ib. 

cannot imprison a cleric when he can- 
not judge him for a crime, 241. 

his service, when an excuse for not 
entering a claim, 451. 

the pleasure of,to be awaited, where 
he is vouched as à warrantor, 75. 

not bound to warrant the donations 
of the kings before the conquest, 
19. 

may be bound to warrant, but éannot 
be vouched liko a private. person, 
19, 

when he may be vouched asa war- 
rantor, 21. 

an injury to him or his at re- 
quires more speedy justice, 505. 

King's, the, jurisdiction in private con- 

tracts cannot be ousted by the con- 
sent of parties to another's juris- 
diction, 255. 


L. 


Laie : 
may not be convened before an ec- 
elesiastical judge for any matter 
appertaining to the crown's juris- 
dietion, 167. 
he may subject himself to the court 
by his own consent, 167. 
Land held in desmesne from king to king 
since the conquest of England, 419. 
Lapse to the bishop, where there is risk 
of,an early judgment is requiem 
467. 
Law: 
waged with the twelfth hand, 255. 
wager of, may be proved by any com- 
purgators of good repute, 935. 
wager of, the words are formed in 
accordance with the record, 235; 


INDEX, 


La w—cont. 
failure in the proof of, entails the 
conviction of the defendant, 235. 
suits to be restrained rather than re- 
" laxed, 101. 

Layman may not renounce the secular 
forum to the prejudice of the king's 
dignity, 241. | | 

Lay feud in boroughs becomes in a testa- 
mentary cause a spiritual thing ac- 
eording to some persons, not so 
however in truth, 253. 

Legitimation, effect of, where proved in 
the court of Christianity, 319. 

Legitimaoy : 

may be established according to the 
statutes of the church, as regards 
orders and dignities, but not as 
regards succession to property ac- 
cording to the laws and eustoms of 
England, 295. 


if the answer of the court of Christi- 


anity is obscure, an inquest may 
be held in the court of the king, 
ib. 

guit concerning, cannot be entertained 

in the court of Christianity without 
 & plen having been moved in the 
king's court, 198. 
proceedings to establish, must be 
commenced in the king's court, 
191. 

Leper eannot claim an inheritance, as 
being separated from all communion 
with mankind, 3925. 

Leprosy of the soul, 367. 

Lerlinge, Balph de, 8 H. 3; 141. 

Letters from the pope to legitimate the 
sons of a person who has appeared 
in court as the serving man of his 
asserted wife, 191. 

Lexinton, R. de, his judgment corrected 
by Martin de Pateshull, 301. 

Librates of land, 405. 

Lie, a : 

when it does not entail the loss of the 
thing claimed, 413. 
NR 2657. 
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Lie, a—cont. 
fatal to the defence against a claim, 
413. 
will abate a writ, 409. 
Lincoln : 
. precentor of, Warwick Iter, 6 H. 3; 
209. 
Walter of, land at Grimsby, 10 H. 3; 
4957. 
Lion or a man, the subject of a claim, 409 
Lind, Ewerin, de le, 209. 
Liquid, either wine or oil, 411. 
London : 
corporation of, privileged not to 
answer to any plea outside the city, 
247. 
corporation of, have a privileged juris- 
diction, ib. 
city of, privileged as to bequests of 
houses and buildings, 215. 
bishop of, a writ from the king to 
him,. 495. 
Lucid intervals admit of valid acts, 321. 
Ludwich, W. de, Hertford Iter, 5 H. 3; 
401. 
Lungesper, Willlim : — 
and Elena,.his wife, inquest as to 
eastle of Sarum, claimed by tho 
king, 332. | 
plea of minority set up by Idonen, 
his wife, 15 H. 3; 343. 


M. 


Mabilla, assise of novel disseysine before 
Martin de Pateshull, 139. 

Madman on a level with a minor, as re- 
gards legal excuse, 445. 

Malo Lacu, Peter de, and Isabella, his 
wife, 11. 

Magna Charta of king John, 271. 

Mnagnates, their consent not always re- 
quired for the issuing of a new form 
of writ by the crown, ib. 

Man, claim for a, must designate his name 
(nomen), 411. 
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Manor : 
must be designated by a name in a 
claim, 411. 
may be made up of several vills, or 
may consist of one only, 429. 
Mansion, what constitutes a, ib. 
Manu duodecima, 234. 
Mapeldon, the parson of, York Iter, 9 & 10 
H. 3; 211. 
Maritage, promise of a, if it be a tenement, 
not cognisable in an ecclesiastical 
court, 211. 
Mark, in value of an advowson, implies & 
rent of twelve pennies or one shilling, 
87. 
Markets, right of, transmissible to heir, 
351. . 
Marriage : 
eognisance of the fact, appertains to 
the ecclesiastical court, 287. 
where there are two wives, the eccle- 
siastical court must determine which 
of the two is the legitimate wife, 
ib. 
conjunctio maris et femine indivi- 
duam vite; retinens consuetudinem, 
315. 
per verba de prwsenti,or per verba 
de futuro, ib. 
irregular in the time of the interdict, 
313. 
Marshall : 
William the earl, was of fealty to the 
king of France as well as to the 
king of England, 375. 
earl, Ecos the elder, 8 H. 3 ; 419; 
also 4 H. 3; ib 
Matilda : 
the daughter of Simon, Kent Iter, 
3&4 H.3; 229. 
daughter of Godwin, Hertford Iter, 
9 H. 3; 401. 
Matrimony : 
where money has been promised as a 
sequel,it may be revoked only by 
the ecclesiastical judge, 165. 
causes of, belong to the ecclesiastical 
jurisdiction, 161. 
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Merchants privileged to have justice with- 
out delay, 5035. 
Merk, Egidius de, Huntingdon Iter, 12 H.3; 
| 189. | Ee 
Merton, prior of, his suit against Nigel de 
Mumbrey, 347. 
Middlesex, viscount of, 497. 
Minor : 
a, not obliged to warrant, until he is 
of full age, 7. 
if vouched to warrant, must uüppear 
with his guardian, 29. 
can only bring an action in a cause of. 
possession, 281. 
if a tenant, shall not answer to an ex- 
eeption of bastardy before he is of 
age, 303. 
shall not answer in a cause of posses- 
sion or of property to any writ, 33]. 
may claim whilst under age, by an 
assise of novel disseysine or of 
mortdancester, ib. 
cannot revoke the act of his guardian, 
. unless by an assise of novel dissey- 
sine, 333. 
shall answer in a case which touches - 
the king, 335. 
shall answer to a woman in a case of 
dower, except in a special case, ib. 
coparceners of a, are not bound to 
answer until he is of full age, 341. 
adjunct of 2, as for instance a husband 
in respect of his wife, not bound to 
answer unti] she is of age, ib. 
conversely not so, 343. 
his status cannot be changed as to 
Services and customs during a. suit, 
until he is of age, 345. 
his status cannot be changed as to 
rights or franchises, 349, 
bound to answer to a writ of entry, 
351. 
must claim within a year after he is 
of full age, according to some, 447. 
Mortdancester, assise of, may decide the 
question of bastardy on account of 
birth before the marriage of the 
parents, 293. 


Montfort, Simon de, ear! of Leicester, 297. 
Money promised in view of matrimony, 


eognisable in an ecclesiastical 
forum, 283. 

Monitions, three, made fraudulently at 
once, 219. 


Monte-Caniso, Warinus de, 87. 

Monte Caniso, Hugo de, Suffolk Iter, 
14 & 15 H. 3; 211. 

Monumew, John de, suit of his heirs 
against the king, 337. 

Mordant, blaek or red, instead of black 
ink, 148. 

Mortdancester,.assise of, how it may lead 
to an inquest of bastardy, 193. 

Mumbrey, Nigel de, his suit with the prior 
of Merton, 847. 

Munworth, William de, Warwick Iter, 
question of legitimacy in an assise 
of mortdanecster, 297. 

Muschet, Walter, suit concerning legiti- 
macy, 191. 

Muschet, William, case of, 193. 


N. 


Nodariis, Juliana de, Bedford Iter, 493. 

Non-user not fatal to the title of the last 
owner, who died in seysino of a 
thing, 341, 349. 

Norfolk, William of, 13. 

Normandy, loss of, did not entail loss of 
French nationality by all British 
subjects, 375. 

New Dlace, prior of, Surrey Iter, 14 H. 8 ; 
275. 

Names given to men for the purpose of 
distinguishing one from another, 
411. 

Name : 

error in the, of one of the parties 
summoned affects the whole body, 
25. 

error in the, of persons or of vills, a 
valid exception on behalf of a war- 
rantor, 73. 
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Nationality, defect of, precludes a person 
from bringing a civil suit, 281. 
Nun, married to a layman, 329. 


O. 


Octaves : 
of Easter at Westminster, 367. 
of St. Hilary at Westminster, ib. 
Offeuce may change the jurisdiction, where . 
the proceedings arc civil, 257. 
Official, appeal from an, to the bishop, 
317. 
Offspring of a woman, when i is à monster, 
459. 
Olive, Richard, Northampton Iter, 10 H. 3; 
219. à; 
Ordinary : 
outside the realm not obliged to obey 
the king's writ, 307. 
officer of the, in an inquest of bas- 
tardy, 315. 
may distrain a cleric through his pre- 
bend, 495. 
Outlawry : 
by writ of the king against the order 
of the law, 327. 
through the law of the land, a per- 
emptory exception against a claim- 
ant, ib. 
for contumacy of a minor degree; 
481. 
Oxford, countess of, the suit against Wil- 
liam Blundus and his wifo, 397. 


E. 


Pamsore, Henry, Kent Iter, 11 II. 3; 293. 
Panfurere, Henry, Kent Iter, 11 & 12 H. 3; 
303. 
Paris, Matthew, council of Merton, A.D. 
1236, 288. 
Paris, schools ef, 501. 
LL2 
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Pateshull, Martin de : 

his Iter in divers counties post guer- 

. ram, 79. 

York Iter, 3 H. 3; 115. 

Dorset Iter, 3 H. 3; 325. 

. Kent Iter, 3 H. 3; 419. 

Gloucester Iter, 5 H. 3; 81. 

Hertford Iter, 5 H. 3; 401. 

Norfolk Iter, 8 H. 3; 141. 

York Iter, 10 H. 3; 11. 

York Iter, 10 H. 3; 965. 

York Iter, 10 H. 3; 301. 

Leicester Iter, 10 H. 3; 457. 

Kent Iter, 11 H. 3; 293. 

Kent Iter, 11 & 12 H. 3; 303. 

Kent Iter, 12 H. 3; 423.- 

Kent Iter, 18 H. 3; 399. 

Warwick Iter with abbot of Reading, 
13. 

Warwick Iter, assise of mortdancester, 
83. : 

Lincoln Iter, case of Thomas de Rasne, 
871. 

Norfolk Iter, 319. 

his last Iter in the county of Suffolk, 
65, 139. 

writ of consultation where both parties 
are ecclesiastics, 201. 

revokes a judgment of R. de Lexing- 
ton for transmitting a ense of legi- 
timacy to the court of Christianity, 
301. 

Sarum Iter, 335. 

Patria, one, may contain several manors 
and several vills, 429. 
Paynel, Willium, Devon Iter, 7 H. 3; 97. 

Paul, St., church of, 407. 

Peer has no jurisdiction over peer, 251. 

Penance not to be enjoined by secular 
courts, 165. 

Pergamenum, 278. 

Perishable things may require ; an eR 
judgment, 467. 

Percy, R. de, his suit with W. de Carleton, 
347. 

Perishable goods, a plea for speedy justice, 
505. 

Peter, St., church of, 407. ^ 


Petrus de Malo Lacu (auley), 5H.3; 


421. 
Pigon, John, tenant of William de Ralegh, 
in respect of a certain preneno, 
S.P., 55. 
Plea : 
commencement of a, equivalent to 
advancing a claim, 441. 
against husband and wife is not 
stayed by the supervenient felony 
of the husband, 369. 
Pleas of the crown, 138. ] 
Plungenay, Jocetus de, Oxford. Iter, 7 
H.8; 415. — .. . 
Pope, the : 
may not indirectly hold cognisance of 
a lay fee by an appeal i inan inquest 
of bastardy, 315. 
and the priesthood, have no jurisdic- 
tion over things that are temporal, 
291. 
has an ordinary jurisdiction over all 
spiritual matters, 249. 


Possession, right of, may be' transmitted 
through the seysine of a Mu 
heir, 433. 
Posthumous child, its legitimacy may be 
decided by the king's sourt, 297. 
Pounds, shillings, and pence, must .be 
specified in a claim coneristing of 
money, 411. 
Prohibition : : 
may go to an ecclesiastical court, 
notwithstanding a person has sub- 
mitted himself to its jurisdiction, 
169. ; 
to the court of Christianity, in what 
eases it has properly place, 203. 
to & court of Christianity in 8 


question of succession to a lay - 


feud, 207. | 
to an ecclesiastical court may not 


issue where the cause is testa-. 
mentary, or matrimonial, or pent- 


tentiary, 209. 
does not lie in proceedings. concern- 
ing tithes, 209. 
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Prohibition—cozt. 

Where an executor sues in an 
ecclesiastical court for a debt not 
proved in the life time of the 
testator, 213. 

does not lie at the prayer of a person, 
who has consented to the jurisdic- 
tion of a court of Christianity, 217. 

has no place, where a rent is promised 
because of matrimony, 229. 

judges of an ecclesiastical court may 
defend themselves against a, 233. 

to an inferior court, whore proceed- 
ings are being had in a superior 
court, 245. 

to ecclesiastical judge supersedes his 
proceedings until he has consulted 

— the king's justiciaries, 251. 

lies, if an ecclesiastical court holds 
eognisance of the bequest of ? lay 
feud in a borough, 253. 

mise of a marriage portion, if it bea 
tenement, is not cognisable in an 
ecclesiastical court, 211. 

Proof : 

legal, what lapse of time destroys, 
455. 

per patriam, where a charter islost by 
accident, 83. 

Property : 

. greater right of, may be settled 
through a great assise, if the 
tenant wishes it, 435. 

2 superior and an inferior's right of, 
433. 


Q. 


Queynt, Henry de, remitted defanlt to a 
warrantor for fifteen marks of 
silver in, 8 H. 3; 55. 

Quadruplication, available: to a plaintiff, 
157. 
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R. 


Ralegh, William de : 
Warwick Iter, warrant to nssignees, 7. 
Warwick Iter, case of Sibilla, who 
claimed dower from a termur, who 
vouched a warrantor, 9. . 
Warwick Iter, suspension of a war- 
ranty for dower by reason of felony 
of warrantor, 25. 
St. Michael's term, his tenant, John 
Pigon, 55. 
Bucks Iter, Alicia de Rupella, 79. 
Warwick Iter, case of an escheat by 
felony of warrantor, 103. 
Warwick Iter, assise of mortdancester, 
of William de Munworth, 297. 
Bedford Iter, case, Juliana de 
Nodariis, 403. 
Lincoln Iter, case of W. de Berninge- 
hurst, 441. 
Bedford Iter, end of the roll, 459. 
his writ to assist the heir, where the 
husband  wrongfully detains . his 
deceased wife's property, 463. 
Nottingham Iter, 30 H. 3 ; probable 
error in the name, 259. 
Ralph, the parson of Irclinbourghe, Nor- 
folk Iter, 6 H. 3; 213. 
Rasne, Thomas de, Lincoln Iter before 
Martin de Pateshull, 371. 
Heading, abbot of: 
Warwick Iter with Martin de Pates- 
hull, 18. ) 
Gloucester Iter, 5 II. 3; 81. 
Warwick Iter, assise of mortdancester, 
83. 
Rectors of a mediety of a church, 175. 
Rector of a church cannot contract in 
respect of the property of the 
church without the consent of the 
bishop, 393. | 
Religion, distinction between the habit of 
probation and that of profession, 
401. 
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Religious order, distinetion between pro- 
bation and profession as regards a 
return to civil life, 327. 

Religious habit, assumption of, entails 
civil death, 329. 

Religious house, brothers and sisters of a, 
cannot sue without a curator, 283. 

Renge, Ricardus de, 19. 

Rent granted from a chamber, 409. 

Rentceharge on behalf of a clerk, cognisable 
in a seeular court, 203. 


Replications of a claimant to an exception, 


155. 

Resiton, Godfrey de, Kent Iter, 12 H. 3; 
423. 

Táchard, earl of Cornwall and of Poitiers, 
297. 

Richard, the son of Godfrey, Hereford 
Iter, 8 H. 3; 269. 

Richard the parson, cause of free alms, 
15 H. 3; 209. 

Right Right, an assise of, 433. 

Right mere, jus merum, i. 

Rights cannot exist without bodies, 413. 

Robert, William the. son ofj 18 H. 3; 
399. 

Rochester, prior and convent of, 183. 

Rupella, Alieia de, validity of a donation 
without a deed, 77. 

Russel, R., his wife B., 13 & 14 H. 3; 
67. 

Ryvall, abbot of, pleas which follow the 
king, 31 H. 3; 279. 

Russeworth, advowson of the church, 141. 


S. 


Sabaudia, Petrus de, 31 H. 3; 272. 


í [LJ LÀ 
Sanetimoniales, devout women or nuns, 


283. 
Seal of the king : 
high treason to counterfeit it, 265. 
the attaching it to a false writ is a 
crime of high treason, ib. 


INDEX. 


Seals : 
of the viscount and keepers of the 
pleas of the erown, 183. " 
negligence of a donor, if he delivers 
them to his steward or his wife, 
127. 
Sea, beyond the, an excuse for ignorance 
. ofa suit pending, 449. 

Sens, within the four, 445, 451. 

Second delegation supersedes & prior one, 
245. 

Seet may be produced to prove an unlawful 
excommunieation on the part of an 
ecclesiastical court, 233. 

Secular judge cannot execute his judgment 

against a cleric in a civil cause, 
167. 

Segrave, Stephen de: 

his opinion as to the first husband's 
tenancy for life under the Lex 
Anglis, 455. 

side note inserted into the text by 
error, 459. 

Selliones or ridges of land, 405. 

Servus fructuarius, 392. j 

Serfs,life and death of, no longer in the 
hand of the lord, 3929. | 

Serf, escaping from the power of his lord, 
is resuscitated to civil life, 1b. 

Serjeanty, cannot be divided except con- 
ditionally, so as to secure sufficient 
service to the king, 115. 

Seysine : 

given by a staff or a rod or a hasp, 
139. 

of an ancestor must be proved by the 
sight of the witness or of his father, 
455. 

Shillingsworths of land : 

may be a subject of claim, 405. 

one hundred for a carucate, 85. 

Shipway, privileged court of the barons of 
the Cinque Ports, 247. ; 

Siccario, Henrieus de, Berkshire Iter, 12 
H. 3; 259. | 

Side uote sometimes inserted into the text, 

- 459. | 
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Sigillum : 
of a charter, 127. 
distinguished from signum, 142. 
Signatures may be compared to prove a 
charter to be false, 75. 
Signata with a seal, 144. 
Signum : 
under the name of a person, 143. 
of a charter, 123, 125. 
Silk distinguished from wool or linen, 411. 
Silly person may be incapable of acquiring, 
when he cannot consent, 323. 
Soenge tenement may not be claimed by 
an heir before the age of fourteen, 
331. 

Solandia, Petrus de, 272. 

Solid, either wheat or barley or Dtüer pro- 
duce, 411. 

Statevil, Nicholas de, York Iter, 9 & 10 
H. 3; 473. 

Status : 


uncertainty of, disables a person from - 


' bringing a civil action, 281. 
of & claimant may be doubtful in 
many ways, 377. 
Statute de donis, 13 Edw. 1, its object 
(note), 457. 
Stoke, Henry de la, Norfolk Iter, 319. 
' Stubbs, Select Charters, 271. 
Substitution of a justiciary supersedes a 
former one, 245. 
Succession to a lay feud is not cognisable 
by a court of Einem 207. 
Summons : 
lawful, of fifteen diy: 31. 
of fifteen days obligatory and reason- 
able, 445. 
Supposititious offspring : 
substituted for the true heir, who has 
died under guardianship, 299. 
if once avowed by a person, cannot be 
| disavowed by him, 299. 
 Supposititious child, proved to be a bas- 
tard, although its cry has been 
heard, 459. 
Sureties for the plaintiff to prosecute, 473. 
Sword ought to assist sword, 371, 501. 
Syngoy, Engelard de, 291. | 
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Taswell-Langmend's Constitutional His- 
tory of England, 271. 

Templars privileged not to answer to any 
plea except before the king or his 
chief justiciary, 247. 

Tenant : 

may not convey to another, if he 
knows that a writ has been sued 
out against him, 415. 

who has no warrantor, may propound 
an exception against the claimant, 
149. 

may object to answer to a claimant 
who has not made restitution in 
accordance with a previous judg- 
ment, 379. 

if he answers without his co-parceners,. 
has no right of recourse against 
them if be should lose, 897. 

entitled to impose'a view upon the 
claimant, 407. 

beyond the sea may alienate before a 
summons, or after it if he has heard 
nothing about it, 415. 

not bound to answer the pleas of two 
claimants at one and the same time, 
455. 

Tenements in cities and vills may be bo- 
queathed under the common law, 
equally as chattels, 227. 

Tenément rightly claimed under the name 
of a vill, without specifying the 
manor, 431.  - 

Tenths of the church cogbnisable by the 
ecclesiastical judge, 165. 

Testator eannot bequeath property left to 
himself and his heirs, but mày give 
it in his lifetime, 215. 

Territory of France may become again 
common with that of England, 375, 
385. 

Thefford, prior of, 8 IH. 3; 141. 


''Thurkelby, Roger de, Nottingham Iter, 


30 II. 3 ; 259. 
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Thurfenne, Mathias de, his wife, her plea 
of dower in Suffolk Iter, 65. 
Tithes : 
cognisable in the court of Christianity, 
209. 
may not be claimed in an ecclesias- 
tical court after they have bcen 
sold, 211. 
when once they are made a lay feud, 
are no longer cognisable by an ec- 
clesiastical court, 229. 
upon sale to a lay person become a 
lay chattel, 253. 
Titius filius meus exheres esto, 22. 
Treason : 
erime of high, does not admit of re- 
lease on bail, 465. 
high, crimen lese majestatis, how 
punished, 265. 
Triplication available to a defendant, 157. 
Trussell, William, Warwick Iter, assise of 
mortdancester, 83. 
Tussel, Adam, York and Lincoln Iter, 9 
& 10 H. 3; 399. 


U. 


Usufruet of a tenement reckoned amongst 
the chattels of a testator, 215. 

Utfangthef, case of, offender subject to the 
local jurisdiction, 163. 


V. 


Variation, when fatal to a warranty, 85. 
Vavasour, Wilhelmus de, York Iter, 
8 H.3; 115. 
View : 
of the land claimed must be had 
before an inquest of bastardy is 
transmitted to the court of 
Christianity, 307. 
treatise on making a, 407. 
may be claimed by the tenant, 153. 


INDEX. 


Vill : . 
is made up of several mansions, 429. 
does not comprise a manor, but a 
manor one or more vills, 431. 
Villein husband disables a free woman 
from inheriting, 401. 
Villenage, once acknowledged in the 
court of the lord, fatal to any future 
claim of inheritance, 325. 
Vincent, St., the manor, 289. 
Virgates, of land, 405. 
Vis major, an excuse for & party not ap- 
pearing in court to enter a claim, 
447. 
Viscount : 
may preside over two counties, 269. 
of Essex and of Hereford, 270. 
his neglect with fraudulent intent, 
483. . 
his neglect from inexperience, 485. 
may not enter & franchise without a 
special warrant, 489. 
may enter, if the bailiff will not 
execute a precept from the king, 
ib. 
if refused entry into a franchise may - 
summon the freeholders of the 
county to assist him, 491. 
may seize and imprison fugitives 
within a franchise, i). 
will not execute the judgment of an 
ecclesiastica] judge, who  inter- 
meddles with & lay feud, 241. 


W. 


Wales : 
distinet from the realm of Eng- 
land, 3. 
the marching of the army into, 367. 
Wanton, Johannes de, Norfolk Iter, 8 H.3; 
141. 
Warrant, obligation to, how created, Lu. 


INDEX. 


Warrantor : 


liable to compensate from his own 
estate a tenant, if the seysine of the 
tenant is transferred to the claim- 
ant, 5. 

cannot be vouched in a penal ac- 
tion, 7. 

an heir may be vouched as a, without 
being named, 23. 

may be summoned by the viscount in 
pursuance of a royal writ, 27. 

within a franchise may be distrained 
pursuant to a mandate to the lord 
of the franchise, i5. 

entitled to a single essoin, 31. 

how summoned, if of divers counties, 
41. 

how a tenant shall recover compensa- 
tion against him, if he does not 
appear, 43. 

if he has no land and has made de- 
fault, may be imprisoned, whether 
Jew or Christian, 51. 

released from the writ, if claimant has 
made default, 57. 

if a Jew or Christian, aud has no 

land, must be presented by the 
viscount in person, 57. 

may contest the right of the claimant, 
or may vouch a warrantor, 59. 

intermediate linble, where the last 
warrantor cannot make full com- 
pensation, 65. 

liable to make compensation from his 
general estate, 67. 

cannot claim a view, 73. 

not liable to make a greater compen- 
sation than the value of the land 
warranted, 75. 

how the king may be vouched to con- 
firm his own acts, 75. 

if he dies, his heir may be vouched 
anew, 97. 

if he dies, his heir must be summoned 
anew, 99. 

if he dies after judgment, execution 
may be made against the goods of 
the heir, 99. 
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W arrantor—cont. 


if hanged or outlawed pending a war- 
ranty, proceedings must be recom- 
menced against the escheator of the 
inheritance, 105. 

may contest the right of a claimant 
by a duel or by a great assise, 109. 

may not claim a view, 111. 

may avail himself of exceptions and 
defences not available to the tenant, 
113. 

where there are several, each must 
contribute his portion towards a 
compensation, 117. 

resident out of the realm, under the 
power of the king of France or of 
Germany, 119. 

resident in Ireland or in Wales, 121, 

resident in England, vouched by a 
person sued in Ireland, 123. 

resident within a privileged franchise, 
must be summoned by the lord of 
the franchise, 123. 

under a charter may be attached by 
bail and sureties, 147. 


Warranty : 


charter of, 5. 

assignees may claim it from remote 
heirs, 7 

obligation of, through taking homage, 
1$. 

obligation of, through a eüitograpn 
and a fine, 17. 

for dower, suspended by reason of the 
felony of warrantor, 25. 

Stepfather may be summoned in addi- - 
ton to the heir, 29. 

writ to the viscount in such a case, 81. 

not by reason of homage, if condi- 
tional, 81. 

may be excepted from a charter o. 
donation, 83. 

when suspended for a time, 93. 

by a minor in the case of a fine, ib. 

when the full age of the minor is to 
be expected, 95. 

is suspended, if the heir is still in the 
womb, 108. 
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Warranty—econt, 
if the warrantor is under a charge of 
felony, 103. 
of services by a charter, 145. 
Warrenne, Alicia de, 19. 
Westminster : 
proceedings in the court at, put off by 
reason of the Iter of the justiciaries, 
367. 
writ to attach a defaulter to appear 
before the king's justiciaries at 
Westminster, 469. 

Westwikam, John de, Ilereford Iter, 11 
H. 3; 825. 

Weylocke, prior of, 426. 

Wife of Roger de Fanborne, acquitted as 
being under the rod of her husband, 
when he was hanged for falsifying 
the seal of the king, 265. 


Wife: 


cannot bring a civil suit without her 
husband, 283. 

excused for not appearing in court, us 
being under the power of her hus- 
band, 447. 

Wife's inheritance falling in after her 
death does not aecrue to her hus- 
band under the Lex Anglis, but to 

| her heirs, 459, 461. 

Wife's marriage portion conditional on her 
having sons, reverts to the donor 
upon her death, 463. 

Windon, service of the king beyond the 
sen at, 443. 

Woman : 

taken from the rib of the man, 9. 

by marrying a minor shall not delay 
judgment against her, 343. 

nor by marrying a villein, i). 

Writ : í 

to the viscount to summon a warran- 
tor, 27. 

to the viscount to summon 42 step- 
father, where the heir is vouched to 


warrant and the stepfather holds | 


he land for his life by the Lex 
Anglic, 31. 


- 


Writ— cont. 


to make an extent by twelve free- 
holders, 35. 

for taking land into the hand of the 
king for default of warrantor, 85. 

to take land of the inheritance of a 
woman as warrartor cf an advow- 
. 8on up to the value of twenty shil- 
lings of rent, 37. : 

to take of the land of a xzinor, as a 


warrantor of dower, 39. : 
to take land held by a stepfather per 
legem Anglim, 41. 


to give seysine of land recovered by 
default of warrantor, 45. 

for compensation to a tenant, where 
he has lost from the default of a 
warrantor, ib. 

to give seysine to claimant, where à 
warrantor has made default, and to 
make compensation to tenant fom 
land of warrantor, 55. - 

to give seysine, and to make com- 
pensation, where a warrantor has 
vouched a warrantor, who has made 
default, 61. 


» against a further warrantor, who is 


vouched by a warrantor, 109. 

to several warrantors to contribute 
each his portion towarüs a compen- 
sation, 117. 

to the king's justiciaries in Ireland 
to summon before them a person 
vouched to warrant before the jus- 
ticiaries at Westminster, 191.. 

for a jury of twelve freeholders to try 
the validity of a charter of. war- 
ranty, 125. 

an interlaced, to summon a jury of. 
eight freeholders of one county to 
try with eight of another county 
the validity of & charter of war- 
ranty, 125. 

as to the last presentation to a church, 
where the advowson has been con- 
veyed to two different persons, 131. 

an interlaced, to the viscounts of 
Sussex and Surrey to cause wit- 


* 
by 
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Writ—conat. 


nesses to appear at an inquest before 
the viscount of Essex, 135. 

for a warránty in accordance with a 
charter of donation, 147. 

of right against a lord, who is a war- 


rantor under à charter and has 


aggrieved his tenant, 149. 

of right, claim of an inheritance must 
be heard before the lord of the feud, 
&nd if he be negligent, before the 
viscount, 163. 

to an ecclesiastical judge not to en- 
tertain a plea concerning the patron- 
age of a church, 171. 

of prohibition to the court ofan ecclesi- 
astical ordinary in a suit concerning 
chattels which are not matrimonial 
nor testamentary, ib. 

of prohibition to an ecclesiastical court 
taking cognisance of a lay feud by 
authority of letters from the lord 
the pope, ib. 

of prohibition to an ecclesiastical judge 
against entertaining suits between 
patrons as to the tithes and oblations 
of churches, 173. 

to a party not to sue in an ecclesiastical 
court concerning the patronage of a 
church, i5. 

of * Indicavit" to prohibit an ecclesi- 
astical judge from proceeding under 
letters from the pope concerning 
the right of presentation to a church, 
175. 

of prohibition respecting the sixth 
part of the patronage of a church, i5. 


of prohibition against a'clerk who 


seeks to disturb & clerk, who has 
been presented in virtue of a judg- 
ment in a cause of patronage, 177. 

of prohibition against n clerk who 
seeks to disturb a& clerk who has 
been presented in pursuance of a 
great assise, 179. 

of prohibition, if an ecclesiastical judge 


entertains. a suit to disturb the judg-- 


ment of the kings court, 181. 
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Writ —cont. 


of prohibition, where & bishop has 
admitted another fit person upon 
the insufficiency of a party presented 
by the patron, 185. 

of prohibition, where a bishop has 

. elaimed to take a clerk out of the 
eustody of a viscount, or mayor, or 
provost of a vill, or bailliff of any 
place, 187. 

of prohibition, where a person claims 
to hold for his life, under the Lex 
Anglis, the estate of his decensed 
wife, and his sons ure bastards, 189. 

of prohibition to the court of Chris- 

— tianity against an inquest of bas- 
tardy, 193. 

of prohibition should be issued to the 
party suing as well as to the judge, 
195. 

when it should issue to subdelegate 
judges, 197. | 

of consultation in the case of a lay 
feud, 199. 

where both the parties are ecclesias- 
tics, 201. 

of * Ostendit nobis" to prohibit a 
clerk under the authority of letters 
from the pope from disturbing a 
clerk rightfully presented, 179. 

to the prior and convent of Rochester, 
183. | 

for imprisoning a party excommuni- 
ented for contumacy, 219. 

where a party bas been imprisoned on 
& fraudulent representation of his 
contumacy and excommunication, 
221. 


to set frec a person excommunieatod 


for contumacy and imprisonment, 
who is prepared to give satisfaction 
to God and to the church, 223. 

for attaching an ecclesiastical judge, 
who has disregarded a writ of pro- 
hibition, 225. 

for attaching ecclesiastical judges, who 
entertain a suit respecting a lay 
feud under the pope's letters, 227. 
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Writ—cont. 

may be excepted against, 257. 

of right, proceedings by a, when they 
do not preclude proceedings by an 
inferior plea, 259. 

wil abate, if wrong in form, al- 
though the action does not abate, 
?b. 

liable to an objection if not of the 
proper character, ib. 

& small and close, should be sued out 
in the demesne of the king, ib. 

the nature of an original one, settled 
by the common council of the realm, 
261. 

proceedings under one writ may de- 
termine several actions under other 
writs, 2b. 

quare vi et armis raises a question as 
to the quality, not the fact, of dis- 
seysine, if. 

of law, drawn up by consent of the 
common council of the realm, can- 
not be varied, ib. 

judicial and magisterial, may be varied, 
263. 

of the king, when an erasure abates it, 
263. 

of the king, must contain no falseness 
nor error, nor defect, ib. 

of the king may be altered by the 
chancellor, ib. 

of the king, its falsification is an act 
of high treason, 265. 

&übates by the death of any of the 
parties, who are co-heirs, but not 
the action, 269. 

and action abates with the death of 


the plaintiff or of the defendant, ib, 


when it may be corrected in case of 
an error, ib. 

of Pre&cipe in capite, 270. 

abates when directed to the viscount 
of the wrong county, 271. 

má&y be of grace sued out beyond 
right, but not contrary to right, 
without the consent of the mag- 
nates, ?b. 
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Writ —cont. 

abates where a claim is advanced be- 
yond the scope of it, 277. 

to the court of Christianity to hold an 
inquest of bastardy, 309. 

of bastardy, where claimant is born of 
an adulteress, 311. l 

for an inquest of bastardy, by reason 
of no espousals, 318. 

for a trial before the justiciaries after 
an inquest of bastardy in the eccle- 
siastical court, 317. 

of prohibition to a suit of freehold 
against a manor in a county S) 
339. 


to a suit of warranty against a minor, 
ib. 


to resume the heirs of a eause which 
has been stayed on account of mi- 
nority, 359. 

for an inquest of waste against a, chief 
lord after the heir has come of age, 
ib. 

to resume the hearing of a cause after 
a question af bastardy has been 
remitted to and decided by & court 
of Christianity, 361. E 

to resume an inquest as to the right 
of advowson, or the right of next 
presentation, ib. 

to resume an inquest of dower after 
the question of lawful matrimony 
has been transmitted to and decided 
by the court of Christianity, 865. 

to resume, &c. where the cause has. 

. been stayed on account of the ser- 
vice of the king, 363. 

or on sccount of a journey to fue 
Holy Land, ib. 

to resume the hearing of a cause 
where it has been stayed on account 
ofthe Iter of the justiciaries through 
the counties, ib. 

from the king to imprison a person 
excommuünieated by a bishop for 
manifest contumacy, 871. 


INDEX. 


Writ—cont. : 

to set free & person excommunicated 
for contumacy and imprisonment 
under the king's writ, 373. 

to release a person falsely imprisoned 
for contumaecy as an excommuni- 
cated person, 379. 

to summon coparceners to attend in a 
suit for sharing an inheritance, 
389. 

abates in the case of an estate which 
has been parted, if the coparceners 
are named in the writ, 397. 

abates in the case of a common 1n- 
heritance, if all the co-heirs are not 
named, although some are disabled 
by law from suing, 399. 

for an inquest as to the number of 
acres held by a tenant, 421. 

to attach by sureties a defaulter in a 
civil action, 469. 
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Writ—cont. | 

to attach a defaulter by better sureties, 
if the first sureties have not pre- 
sented him, 478. | 

to the viscount for neglecting to attach 
a person, 483. 

to a viscount who has been negligent, 
487. 

to a viscount to enter a franchise and 
to attach parties within it, 491. 

to a& bishop to produce a cleric in the 
king's court, 495. 

to & viscount to distrain a bishop 
through his barony, 499. 

for more speedy proceedings in the 
case of plaintiffs, whose plea re- 
quires urgency, 507. 

Writs : 

judicial and magisterial, may be varied, 
263. 

limited within a certain time, 277. 
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CALENDARS OF STATE PAPERS, &o. 


[IwPERIAL 8vo., cloth. Price lós. each Volume or 'Part.] 
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As far back as the year 1800, à Committee of the House of (ommons recom- 
mended that Indexes and Calendars should be made to the Public Records, and 
thirty-six years afterwards another Committee of the House of Commons reite- 
rated that recommendation in more forcible words; but it was not until tho 
incorporation of the State Paper Office with the Public Record Office that tho 
Master of the Rolls found himself in a position to take the necessary steps for 
carrying out the wishes of the House of Commons. | 

On 7 December 1855, he stated to the Lords of the Treasury that although 
** the Records, State Papers, and Documents in his charro constitute the most 
** complete and perfect series of their kind in the civilize world," and although 
*' they are of the greatest value in & historical and constitutional point of view, . 
** yet they are comparatively useless to the public, from the want of proper 
" Oalendars and Indexes." Acting upon the recommendations of tho Com- 
mittees of tho House of Commons above referred to, he suggested to the Lords 
of the Treasury that to effect the object he had in view it would be necessary for 
him to SEIBIey à few Persons fully qualified to perform the worl which ho con- 
iemplated. ' ; 

Their Lordships assented to the necessity of having Calendars prepared and 
printed, and empowered the Master of the Rolls to take such steps as might bo 
necessary for this purpose.  . 

The following Works have been already published under tho direction of tho 
Master of the Rolls : — 


CALENDARIUM GENEALOGICUM; for the Reigns of Henry III. and Edward I. 
Edited by Cua&LES RonznTs, Esq., Secretary of the Public Record Office. 
2 Vols. 1865. 
This is & work of great value for elucidating the early history of our nobility 
and landed gentry. | 
CALENDAR OF STATE PapyEns, DowrsrIC S&enres, or THE MIGNS OF EDwaAnp VI., 
Many, ELizABETH, and Jawrsl, preserved in Her Majesty Public Record 
Office. Edited by RoszRT LzMON, Esq., F.S.A. (Vols. I. and 1I.), ond by MaAnY 
ANNE EvEnETT GaEErN, (Vols. III.-XTI.) 1856-1879. 


Voi. 1.—1547-1580. Vol. VIT.—Addenda, 1566-1579. 
. Vol. 11.—1581-1590. Vol. VIII.—1603-1610. 
Vol. III.—1591—1594. .. Vol. IX.—1611-1618. 
Vol. IV.—1595-1597. Vol. X.—1619-1623. 
Vol. V.—1598-1601. Vol. X1.—1623-10625, with Addenda, 
Vol. VI.—1601-1608, with ) 1603-1625. 
Addenda, 1547-1565. Vol. XII.--Addenda, 1580-1695. 


These' Calendars render accessible to investigation a large and important mass 
of historical materials. 'The Northern Relellion of 1566-67 ; the plots of.the 
Catholic fugitivesin 'the Low Countries ; numerous designs against Queen 
Elizabeth and in favour of a Catholic succession ; the Gunpowder-plot; the 
rise and fall of Somerset ; the Overbury murder; the disgrace of Sir Edward 
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Coke ; the riseof the Duke of Buckingham, &c. ; and numerous other subjects, 
few of which have been previously known. 


CALENDAR 0r SrATE PAPERS, DowEsrIC SERIES, OF THE, REIGN OF ÜHARLES I., pre- 
served in Her eA 8 Publio Record Office. Edited by Jonx BRUcE, "Esq. by 
F.S.A., (Vols. L-XIL.)); by'Jouw. BRuce, Esq., F.S.A., and WiLLIAM DoucraAs 
HAXILTON, Esq., F.S. A., (Vol. XIII); and by WrirLiAM DoucLAs. HAMILTON, 
Esq., F.S. A. , (Vola. XIV.-XV II. 1858-1882. 


Vol. 1.— 1625-1626. Vol. X. —1636-1637. 
Vol. 1I.—1627-1628. Vol. XI.—1637. 

Vol. III.—1628-1629. . ||. | Vol. XII.—1637-1638. 
Vol. IV.—1629-1631. Vol. X1II.—1638-1639. 
Vol. V.—1631-1633. . Vol. XIV.—1039. 

Vol. V1.—1638-1634. Vol. XV.— 1639-1640. 
Vol. VII.—1634-1635. Vol. XVI.—1640. 

Vol. VIII.—1635. Vol. XVII.—1640-10641. 


Vol. IX.—1635-1636. 


This Calendar presents notices of a large numberof original] documents of great 
value to all inquirers relative to the history of the period to which it refers, 
manyhitherto unknown. 


CALENDAR OF Stars Parrms, Dowrsric SERIES, DURING THE ÜOMMONWEALTH, pre- 
. Berved in Her Majesty's. Public Pecord Office. Edited by MARY ANNE 
EvrnETT GRrxzN. 1875-1883. 


Vol. 1.—1649-1650. [| Vel VI.—1653-10654. 
Vol. II.—1650. Vol. VII.—1654. 
Vol. I1I.—1651. Vol. VIII.—1655. 
Vol. IV.—1651-1652. Vol. IX.—1655—1656. 
Vol. V.—1652-1653. Vol. X.—1656-1657. 


This Calendar is in continuation of those during the reigns from Edward VI. to 
Charles I., and contains a mass of new information. 


CALENDAR OF STATE PAPERS, DowzsrIC SERIES, OF THE RE:GN or OnanLEs IL, pre- 
served in Her Majesty's Public Record Office. Edited by ManY ÀNN 
.HivERETT GmxxN. 1860—1860. 


Vol I.—1660-1661.  . Vol. V.— 1665-1666. 
Vol. 11.—1661-1662. Vol. V1.—1666-1667. 


Vol. I11.—1663-1664. | . | Vol. VII.—1667. 
Vol. IV.—1664—-1665. D 


Seven volumes ofthis Calendar, between 1660 2nd 1667, have been published. 


CALENDAR OF HowE OrrrcE ParERs or THE RxicN: or Groncs III, preserved in 
Her: Majesty's Public Record Office. "Vols. I. and II. Edited by: JosEPH 
RrpiwGTON, Esq., 1878-1879. Vol. III. Edited by RucHaRD ARTHUR 
RonBEnTS, FEsq., Barrister-at-Law. 1881. 


Vol. I.—1760 (25 Oct. d 
. Vol. I1.—1766-1709. - 


These are the first three volumes of the modern series of Domestic Papers, : 
commencing with the accession of George III. 


CaLENDAR Or SrATE PAPERS: relating. to SCOTLAND, preserved in Her Majesty's 
Public Record. Office. Edited by MankHAM JoHN 'lHuomrs, Esq., of St. 
Edmund Hall, Oxford. . 1858: 


: Vol. l, ihe Scottish Series, of the Reigns of Henry VIII., Edward VI., 
Mary, and Elizabeth, 1509-1589. . 

. Vol. Il, . the Scottish: -Series; of the Reign of Elizabeth, 1589-1603 ; an 
Appendix io the Scottish Series, 1543-1599; ànd the Sitate Papers 
relating bo Mary Queen of Scots. 


"T'hese volumes relate to. Scotland, between. 1509 and 1603. In the seeond 


volume are Papers. relating. to: Mary Queen of Scota Fdüring her Detention in 
.  Weghnd, 3568-1587. i54 4 A 


Vol. Ht. Soa 
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CALENDAR OF DOCUMENTS relating to IRELAND, in Her Mojesty's Publice Record 
Office, London. Edited by HxwnaY. SAVAGE SWEETMAN, Esq., B.A., Trinity 
College, Dublin, Barrister-aàt-Law (Ireland). 1875-1881. 


Vol. L—1171-1951. .. .— |. .. Vol. III.—1985-1299. 
Vol. 11.—1252-1284. - ' Vol. IV.—1293-1301. 


These volumes contain a Calendar of documents reluting to Ire!and, 
to be continued to the end of the reign of Henry VII. 


ÜALENDAR or SraArE Parrzs relating to IRELAND, OF THE REIGNS OF HENRY VIII., 


EpWanp VI. MaRY, AND. ErizABETN, preserved in Her Majesty's Public 
Record Office. Edited by Haxs CnaAvpE Haarrprow, Esq., F.S.À. 1860-1877. 


Vol 1.—1509-1573. Vol. III. —1586-1588. 
Vol. II.—1574—1585. | 


. "Phe above have been published under the editorship of Mr. H. C. Hamilton. 


CaLENDAR or SraTE PaPzns relating to IRELAND, OF THE REIGN OF JAMES I., pre- 
served in Her Majesty's:Public Record Office, and elsewhere. Edited by 
the Rev. C. W. RusszgLL, D.D., and Joux P. PRENDERGAST, Esq., Barrister-at- 
Law. 1872-1880. 


Vol. 1.—1603-1606. 
Vol. 11.—1606-1608. 
Vol. III.—1608-1610. 


This series is in continuation of the Irish State Papers commencing with 
the reign of Henry VIII.; but, for the reign of James I., the Papers are not 
confined to those in the Publice Record Office, London. 


CALENDAE OF STATE PAPERS, CorLoNIAL SERIES, preserved in Her Majesty's Public 
oda Office, and elsewhere. Edited by W. NoxcL SAiwsBURY, Esq. 1860- 
880. | | 


Vol. I.—America and West Indies, 1574—1660. 

Vol. II.—East Indies, China, and Japan, 1518-1616. 

Vol. III.—EHast Indies, China, and J apan, 1617-1621. 
Vol. IV.—East Indies, China, and Japan, 1692-1624. 
Vol. V.—America and West Indies, 1661—1668. 


These volumes inelude an analysis of early Colonial Papers in the Public 
Record Office, the India Office, and the British Museum. 


CALENDAR OF LETTERS AND Parrns, FOREIGN AND DowzsTIC, or TuE RErGN or 
HzNnYy VIII, preserved in Her Boc dgo d Public Record Office, the British 
Museum, &c. Edited by J. S. BREwER, M.A., Professor of English Literature, 
King's College, London (Vols. I.-IV.); and by JAwEs GAIRDNER, Eisq., (Vols. 
V., Vl,and VII. 18692-1883. | 


Vol. 1. —1509-1514. Vol. IV., Part 1.—1594—1526. 
Vol. II. (in Two Parts)—1515- Vol. IV., Part 2.—1526-1598. 
1518. Vol. IV., Part 3.—1529-1530. 
Vol. IITI.(in Two Parts)—1519- | Vol. V.—1531-1532. 
1523. Vol. VI.—1533. 
Vol IV.—Intiroduction  . Vol. VII.—1584. . 


These volumes contain summaries of all State Papers and Correspondence 
Ei relating to the reign of Henry VIIL, in the Publie Record Office, of those 
formerly in the State Paper Office, in the British Museum, the Libraries of Oxford 
and Cambridge, and other Public Libraries; and of all letters that have appeared 
in print in the works of Burnet, Strype, and others. Whatever authentic 
original material exists in England relative to the religious, political, parliamen- 
tary, or social history of the country during the reign of Henry VIII., whether 
despatches of ambassadors, or proceedings of the army, navy, treasury, or 
ordnance, or records of Parliament, appointments of officers, grants from the 
Crown, &c., will be found ealendured in these. voluines. 


CALENDAR OF STATE PAPERS, FongiGN SERIES, OF TPE REIGN OF Epwanp VI., pre- 
served in Her Majesty's Public Record Office. 1547-1553. Edited by W. B. 
'TURNBULL, Esq., of Lincoln's Inn, Barrister-at-Law, &c. 1801. 


Vol. IV.—1611-1614. 
Vol. V.—1615-1695. 
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CALENDAR OF STATE PAPERS, FonEIGN SERIES, OF THE. REeIGN or Manr, preserved in 
Her Majesty's Public Record Office. 1553-1558. Edited by W. B.TuRNBULL, 
Esq., of Lincoln's Inn, Barrister-at-Law, é&c. 1801. 


The two preceding volumes exhibit the negotiations of the English ambassadors 
with the courts of the Emperor Charles V. of Germany, of Henry II. of France, 
and of Philip II. of Spain. "The affairs of several of the minor continental states 
also find various incidental illustrations of much interest. The Papers descriptive 
of the circumstances which attended the loss of Calais merit a special notice ; 
while the progress of the wars in the north of France, into which England 
was dragged by her union with Spain, is narrated at some length. These 
volumes treat only of the relations of England with foreign poyers. 


CALENDAR or STATE ParreRs, FoREIGN SERIES, OF THE HEiGN or ELIZABETH, 
preserved in Her Majesty's Public Record Office, &c. Edited by the Rev. 
JosePeu STEvENsON, M.A., of University College, Durham, (Vols. I.-VIL), 
and ÁLLAN JAMES CngosBy, Esq. M.A., Burrister-at-Law, (Vols. VIII.-XI.) 


1863-1880. : 
Vol. I.—1558-1559 Vol. VII.—1564—-1565. 
Vol. 11.—1559-1560. Vol. VIII.—1566—-1568. 
Vol. III.—1560—1561. Vol. IX.—1569-1571. 
Vol. IV.—1561-1562. | Vol. X.—1572-1574. 
Vol. V.—1502. Vol. X1.—1575-1577. 
Vol. V1.—1563. 


'These volumes contain & Calendar of the Foreign Correspondence during 
the early portion of the reign of Elizabeth. They illustrate not only the 
external but also the domestic affairs of Foreign Countries during that period. 


CALENDAR OF TREASURY PAPERS, preserved in Her Majesty's Public Record Office. 
Iidited by Joseeu REprxcGTON, Esq. 1868-1883. ' 
Vol. I.—1557—-1696. Vol. IV.—1708-1714. 
Vol. II.—1697-1702. Vol. V.—1714-1719. 
Vol. III.—1702-1707. 

The above Papers connected with the affairs of the Treasury comprise 
petitions, reports, and other documents relating to services rendered to the State, 
grants of money and pensions, appointments to offices, remissions of fines and 
duties, &c. "They illustrate civil and military events, finance, the administration 
in Ireland and the Colonies, &c., and afford information nowhere else recorded. 


CALENDAR OF TRE CAnEW PAPERS, preserved in the Lambeth Library. Edited by 
J. S. BaEwzn, M.A., Professor of English Literature, King's College, London ; 
and WinLLIAM BULLEN, Esq. 1867-1878. 


Vol. 1.—1515-1574. Vol. V.—Book of Howth ; Misccl- 
Vol. II.—1575-1588. laneous. 
Vol. III.—1589—1600. Vo]. VI.—1603—1624. 


Vol. IV.—1601—1603. 


The Carew Papers relating to Ireland, in the Lambeth Library, are unique 
and of great importance to all students of Irish history. 


CALENDAR OF LzrTERS, DESPATCHES, AND STATE PAPERS, relating to the Nogotia- 
tions between England and Spain, preserved in the Archives at Simancas, 
and elswhere. ..Edited by G. À. BERcENROTH. 1862-1808. 


Vol. I.—Hen. VII.—1485-1509. 
Vol. II.—Hen. V111.—1509-1525. 
Supplement to Vol. I. and Vol. 1I. 


Mr. Bergenroth was engaged in compiling a Calendar of the Papers relating 
to England preserved in the archives of Simancas in Spain, and the correspond- 
ing portion removed from Simancas to Paris. Mr. DBergenroth also visited 
Madrid, and examined the Papersthere, bearing on the reign of Henry VIII 
The first volume contains the Spanish Papers of the reign of Henry VII. ; the 
second volume, those of the first portion of the reign of Henry VIII. Tbe 
Snpplement contains new information relating to the private life of Queen 
Katharine of England ; and to the projected marriage of Henry VII. with Queen 
Juana, widow of King Philip of Castile, and mother of the Emperor Charles V. 
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CALENDAR OF LrrTEBS, DESPATCHES, AND STATE PAPERS, relating to the Negotiations 
between England and Spain, preserved in the Archives at Simancas, and 
elsewhere. Edited by Dow PascuAL DE GavaNaos. 1873-1883. 


Vol. III., Part 1.-—Hen. VIII.—1525-1526. 
Vol. IIL., Part 2.—Hen. VIII.—1527—1529. 
Vol. IV., Part 1.—Hen. VIII.—1529-1530. 
Vol. IV., Part 2.—Hoen. VIII.—1531-1533. 
Vol. IV., Part 2.—conténued.—Hen. VYIII.—1531—-1583. 

Upon the death of Mr. Bergenroth, Don Pascual de Gayangos was appointed 
to eontinue the Calendar of the Spanish State Papers. He has pursued a 
similar plan to that of his predecessor, but has been able to &dd much valuable 
matter from Brussels and Vienna, with which Mr. Bergenroth was unacquainted. 


CALENDAR OP STATE PaPEBS AND MaNwuscRIPTS, relating to ENGLISH AFFAIRS, 
preserved in the Archives of Venice, &c. Edited by EawpoN BmowN, Esq. 


1864—1882. 


Vol. 1.— 1202-1509. Vol. V.—1534-1554. 
Vol. II.—1509—1519. Vol. VI., Part I.—1555—1556. 
Vol. ITI.—1520-1526. Vol. VI., Part II.—1556-1557. 


Vol. IV.—1527-1539. 

Mr. Rawdon Brown's researches have brought to light à number of valuable 
documents relating to various periods of English history ; his contributions to 
historical literature are of the«most interesting and important character. 

SYLLABUS, IN ENcLIsH, OF RyMzm's FgpnEeRA. Dy Sir THowas Durrus HARDY: 
D.C.L., Deputy Keeper of the Public Records. Vol. L.—Will. I-Edw. III.; 
1066-1377. ^ Vol. II.—Ric. IL.-Chas. II. ; 1877-1654. 1869-1873. . 

The ** Federa," or ** Rymer's Federa," is a collection of miscellaneous docu- 
ments illustrative of the History of Great Britain and Ireland, from the Norman 
Conquest to the reign of Charles IL. Several editions of the ** Federa"" have 
been published, and the present Syllabus was undertaken to make the contents 
of this great National Work more generally known. 

RxronT or THE DrPUTY KEEPER OF THE PuBLIC RECORDS AND THE Rxv. J. S. BReEwER 
TO THE MasrER OF THE RoLLs, upon the Carte and Carew Papers in the 
Bodleian and Lambeth Libraries. 1864. Price 2s. 6d. 

REPonr or TuE Drrury KEEPER oF TruüE PusLiCc REconps TO TíiE MASTER OF TIIE 
RorLs, upon the Documents in the Archives and Public Libraries of Venice. 


1866. Price 2s. 6d. 


In the Press. 


SynLABUS, IN ENcLIsH, or RyMER's FeprRA. By Sir TnHowmas Durrus Hanpr, 


D.C.L., Deputy Keeper of the Public Records. Vol. III.—A ppendix and 
Index. | 


CALENDAR OF STATE PAPERS relating to IRELAND, or THE HEIGN OF ELIZABETH, 
preserved in Her Majesty's Public Record, Office. | Edited by HANs CLAUDE 
HawrrTOoN, Esq., FP. S.A. Vol. IV.—1588—1590. 


CALENDAR OF STATE PAPERS AND MANUSCRIPTS, relating to ENGLISH ÁFFAIBS, 
preserved in the Archives of Venice, &c. — Edited by RaAwpoN BRowN, Esq. 
Vol. VI., Part II1.—1557—1558. 


CALENDAR OF Docuwz:S relating to IRELAND, preserved in Her Majesty's Public 
.Record Office, London. Edited by HewRY SAvAGE SWEETMAN, Esq., B.A., 
Trrinity College, Dublin, Barrister-at-Law (Ireland). "Vol. V.—1309—1907. 


CALENDAR OF STATE ParPrns, Doxesric SERIES, OF THE REiGN OF CHARLES I, 
preserved in Her Majesty's Public Record Offiee. Edited by WirLiAM 
Doucenas HaMrnrON, Esq., F.S.A. Vol. XVIIL—1641-1643. 


CALENDAR OF LETTERS, DESPATCHES, AND STATE PAPnRRS, relating to the Negotiations 
between England and Spain, preserved in the Archives at Simancas, and 
elsewhere. Edited by Dow PAscuAL DE GaAvawcos. Vol. V., Part 1.—1534- 1536. 


CALENDAR OF STATE PAPERS, CorLoNiAL SERIES, preserved in Her Majesty's Public 
Record Office, and elsewhere. Edited by W. Nosrn SamwsBURY, Esq. Vol. VI. 
—kEast Indies, 1625-1690. 


CALENDAR OF Hoz OrricE PaPERS OF THE RxiGN or GxomeE IIL, preserved in 


Her Majesty's Publice Record Office. | Edited by RicHARgRD AxrHUR ROBERTS, 
Esq., Barrister-at-Law. Vol. IV.—1773, &c. 


M anms ptit, 


In. Progress. 


CALENDAR OF STATE PAPERS, COLONIAL SERIES, preserved in Her Majesty's Public 
Record Office, and elsewhere. Edited by W. NoEn SarwsBuRy, Esq. Vol. 
VII.—AÀAmerica and West Indies, 1669, &c. 


CALENDAR OF STATE PaPrns, FonkmN SERIES, OF THE REIGN OF ELIZABETH, 
preserved in Her Majesty's Public Record Office. Vol. XII.—1577. 


CALENDAR OF LrrTERS AND PaPERs, FonriGN AND DoMEsTIC, OF THE REIGN OF 
HxwnY VIIL, preserved in Her Majesty's Public Record Office, the British 
Museum, &c. Edited by JAwES G'ArgpNER, Esq. Vol. VIII.— 1535, &c. 


CALENDAR OF TarzAsURY PAPERS, preserved in Her Majesty's Public Record Office. 
Edited by Jossez EepnrscTON, Esq. "Vol. VI.—1720, &c. 
CALENDAR OF STATE PaPERSs, DoMzsTIC SERIES, DURING THE COMMONWEALTH, 


preserved in Her Majesty's Public Record Office. Edited by Many ANNE 
EvgRETT GnEEN. Vol. XI.—10657, &c. 
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THE CHRONICLES AND MEMORIALS 0F GREAT BRITAIN 
AND IRELAND DURING THE MIDDLE AGES. 


[ RorAL 8vo. half-bound. Price 10s. each Volume or Part.] 


On 25 July 1822, the House of Commons presented an address to the Crown, 
stating that the editions of the works of our ancient historians were inconvenient 
and defective; that many of their writings still remained in manuscript, and, in 
B0me cases, in & single copy only. "They added, ''that an uniform and con- 

.'' venient edition of the whole, published under His Majesty's royal sanction, 
** would be an undertaking honourable to His Majesty's reign, and conducive to 
. * the advancement of historical and constitutional knowledge ; that the House 
therefore humbly besought His Majesty, that He would be graciously pleased 
.** to give such directions as His Majesty, in His wisdom, might think fit, for 
* the publication of a complete edition of the ancient historians of this realm, 
'** and assured His Majesty that whatever expense might bo necessary for this 
'** purpose would be made good." 

''he Master of the Rolls, being very desirous that effect should be given to the 
resolution of the House of Commons, submitted to Her Majesty's y beu in 
1857 a plan forthe publication of the ancient chronicles and memorials of the 
United Kingdom, and it was adopted accordingly. In selecting these works, it 

./ was considered right, in the first instance, to give preference to those of which 
the manuscripts were unique, or the materials of which would help to fill up 
blanks in English history for which no satisfactory and authentic information 
hitherto existed in any accessible form. One great object the Master of the Rolls 
had in view was to form a corpus historicum within reasonable limits, and which 
should be as complete as possible. In à subject of so vast à range, it was im- 
portant that the historical student should be able to select such volumes aa 
: eonformed with his own peculiar tastes and studies, and not be put to the expense 
. of purchasing the whole collection; an inconvenience inseparable from any other 
plan than that which has been in this instance adopted. 
. Of the Chronicles and Memorials, the following volumes have been published. 
They embrace the period from the earliest time of British history down to the 
end of the reign of Henry VII. 


€€ 
€€ 


1. TuE CmaoNIiCcLE or EwcrAND, by Jouw CarcRaVE. Edited by the Eev. F. C. 
HiwerEsToN, M.A., of Exoter College, Oxford. 1858. 


Capgrave was prior of Lynn, in Norfolk, and provincial of the order of the 
Friars Hermits of England shortly before the year 1464. His Chronicle extends 
from the creation of the world to the year 1417. As a record of the language 
spoken in Norfolk (being written in English), it is of considerable value. 


2. CnnoNicoN MoNABTEBII DE ÁBiNGDON. Vols. Il. and II. Edited by tho Rev. 
JoseeH SmTEVENSON, M.Á., of University College, Durham, and Vicar of 
Leighton Buzzard. 1858. ! 


"This Chronicle traces the history of the great Benedictine monastery of 
Abingdon in Berkshire, from its foundation by King Ina of Wessex, to the 
reign of Richard L., shortly after which period the present narrative was drawn 
up by an inmate of the establishment. "The author had access to the title-deeds 
of the house ; and incorporates into his history various charters of the Saxon 
kings, of great importance as illustrating not only the history of the locality 
but that of the kingdom. "The work is printed for the first time. 
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J3. Lives or Enwanp rHE CoNrEssoR. I.—La Estoire de Seint Aedward le Rei. 
II.—Vita Beati Edvardi Regis et Confessoris.  IIL.—Vita ZEduuardi 
Regis qui apud Westmonasterium requiescit. Edited by HENRY RicHARDS 

 Luanp, M A., Fellow and Assistant Tutor of Trinity College, Cambridge. 


1858. 

The first is a poem in Norman French, containing 4,686 lines, addressed to 
Alianor, Queen of Henry III. probably written in 1245, on the restoration of 
the church of Westminster. Nothing is known of the author. 'Phe second is 
an anonymous poem, containing 536 lines, written between 1440 and 1450, by 
command of Henry VI.,to whom it is dedicated. It does not throw any 
new light on the reign of Edward the Confessor, but is valuable as a specimen 
of the Latin poetry of the time. 'The third, also by an anonymous anthor, was 
apparently written for Queen Edith, between 1066 and 1074,during the pressure 
of the suffering brought on the Saxons by the Norman conquest. lt notices 
many facts not found in other writers, and some which differ considerably from 
the usual accounts. 


4. MowvuMENTA FunaANcISCANA. — Vol I.—Thomas de Eccleston de Adventu 
Fratrum Minorum in Angliam. Ad: de Marisco Epistole. Registrum 
Fratrum Minorum Londonim. Edited by J. S. BREWER, M.A., Professor of 
English Literature, King's College, London. Vol. Il.—De Adventu 
Minorum ; re-edited, with additions. Chronicle of the Grey Friars. "The 
ancient English version of the Rule of St. Francis. Abbreviatio Statutorum, 
1451, &c. Edited by RicuagDp Hownrrr, Esq., of the Middle Temple, 
Barrister-at-Law. 1858, 1882. 

The first volume contains original materials for the history of the settlement 
ofthe order of Saint Francis in England, the letters of Adam de Marisco, and 
other papers connected with the foundation and diffusion of this great body. 1t 
was the aim of the editor to collect whatever historical information could be 
found in this country, towards illustrating a period of the national history for. 
which only scanty materials exist. None of these have been before printed. 
The second volume contains materials found, since the first volume was 
published, among the MSS. of Sir Charles Isham, and in various libraries. 


5. FAscICULI ZIZANIORUM MacisrTRI JonaNNIS WyYcLIF CUM 'lnarriCo. — Áscribed 
to TuoMmaAs NNETTER, of WarpEN, Provincial of the Carmelite Order in 
England, and Confessor to King Henry the Fifth. Edited by ihe Rev. W. 
W. Sumury, M.A., Tutor and late Fellow of Wadham College, Oxford. 


1898. | 
This work derives its principal value from being the only contemporaneous 

aecount of the rise of the Lollards. When written the disputes of the school, 

. men had been extended to the field of theology, and they appear both in the 
writings of Wycliff and in those of his adversaries. Wycliff's little bundles 
of tares are not less metaphysical than theological, and the conflict between 
Nominalists and Realists rages side by side with the conflict between the different 
interpreters of Scripture. The work gives à good idea of the controversies at 
the end of the 14th and the beginning of the 15th centuries. 


6. Tue Burx or THE ÜmowicLis or ScorLAND; or, À Metrical Version of the 
History of Hector Boece; by WinLiaw STEWART. Vols. L, IL., and 
III. Edited by W. B. TuRNsULL, Esq., of Lincoln's Inn, Barrister-at-Law. 


1858. 

This is à metrical translation of a Latin Prose Chronicle, written in the first 
half of the 16th century. "The narrative begins with the earliest legends and 
ends with the death of James. of Scotland, and the * evil ending of the 
traitors that slew him." Strict accuracy of statement is not to belooked for; 
butthe stories of the colonization of Spain, Ireland, and Scotland are interesting 
if not true ; and the chronicle reflects the manners, sentiments, and character 
ofthe age in which it was composed. "The peculiarities of the Scottish dialect 
are well illustrated in this version, and the student of language will find ample 
materials for comparison with the English dialects of the same period, and with 


modern lowland Scotch. 
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. 7. JomaNNIS CaAPGRAVE LrBER DE InLUsTRIBUS HxNmiCIs. Edited by the Rev. F. C. 
HixezsroN, M.A., of Exeter College, Oxford. 1858. 


This work is dedicated to Henry VI. of England, who appears to have been, in 
the author's estimation, the greatest of all the Henries. 1t is divided into three 
parts, each having a separate dedication. "The first part relates only to the history 
of the Empire, from the election of Henry I., the Fowler, to the end of the 
reign of the Emperor Henry VI.  'The second part is devoted to English 
history, from the accession of Henry I. in 1100, to 1446, which was the twenty- 
fourth year of the reign of Henry VI.  'The third part contains the lives of 
illustrious men who have borne the name of Henry in various parts of the world. 
Capgrave was born in 1393, in the reign of Richard IL, and lived during the 
Wars of the Roses, for which period his work is of some value. 


8. HisroniA MoNaAsTERII S. ÁucusTINI CaNTUARIENSIS, by THoMAs or ErMHAVM, 
formerly Monk and Treasurer of that Foundation. Edited by OnanrLEs Hanmp- 
WwICK, M.A., Fellow of St. Catharine's Hall, and Christian Advocate in the 
University of Cambridge. 1858. 


This history extends from the arrivalof St. Augustine in Kent until 1191. 
Prefixed is a chronology as far as 1418, which shows in outline what was to have 
been the character of the work when completed. "The only copy known is in the 
possession of Trinity Hall, Cambridge. The author was connected with Norfolk, 
and most probably with Elmham, whence he derived his name. 


9. EuLocGIUM (HisTORIARUM SIVE TEMPORIS): Chronicon ab Orbecondito usque ad 
Annum Domini 1366 ; a Monacho quodam Malmesbiriensi exaratum. Vols. 
I., IL, and III. Edited by F. S. HAvpowN, Esq., B.A. 1858-1803. 


This is a Latin Chronicle extending from the Creation to the latter part of the 
reign of Edward IIL, and written by à monk of the Abbey of Malmesbury, in 
Wiltshire, about the year 1367. AA continuation, carrying the history of England 
down to the year 1413, was added in the former half of the fifteenth century by 
an author whose name is not known. The original Chronicle is divided into 
five books, and contains a history of the world generally, but more especially 
of England to the year 1366. "The continuation extends the history down to 
the coronation of Henry V.' The Eulogium itself is chiefly valuable as contain- 
ing a history, by a contemporary, of the period between 1356 and 1366. "The 
notices of events appear to have been written very soon after their occurrence. 
Among other interesting matter, the Chronicle contains a diary of the Poitiers 
campaign, evidently furnished by some person who accompanied the army of the 
Black Prince. "The continuation of the Chronicle is also the work of a contem- 
porary, and gives a very interestng account of the reigns of Richard II. and 
Henry IV. It is believed to be the earliest authority for the statement that the 
latter monarch died in the Jerusalem Chamber at Westminster. 


10. MEwoniALSs or HxeNnY rune SEvENTUu: Bernardi ÀÁndrec Tholosatis Vito Regis 
Henrici Septimi; necnon alio quedam ad eundem Regem spectantia. Edited 
bj JAMES GAIRDNER, Esq. 1858. : 


The contents of this volume are—(1) a life of Henry VII., by his poet 
laureate and historiographer, Bernard André, of Toulouse, with some composi- 
tions in verse, of which he is supposed to have been the author; (2) the journals 
of Roger Maehado during certain embassies on which he was sent by Henry VII. 
to Spain and Brittany, the first of which had reference to the marriage ofthe 
King's son, Arthur, with Catharine of Arragon; (3) two curious reports by 
envoys sent to Spain in the year 1505 touching the succession to the Crown 
of Castile, and a project of marriage between Henry VII. and the Queen of 
Naples; and (4) an account of Philip of Castile's reception in England in 1506. 
Other documents of interest in connexion with the period are given in an appendix. 


ll. Mrwomiars o» HzwzY THE Firru. I.— Vita Henrici Quinti, Roberto Redmanno 
auctore. ll.—Versus Rhythmici in laudem Regis Henrici Quinti. III. 
Elmhami Liber Metricus de Henrico V. .Edited:by CmuaAnLES A. Core, Esq. 
1858. 

This volume contains three treatises which more or less illustrate the history of 
the reign of Henry V., viz.: A Life by Robert Redman ; a Metrical Chronicle by 
Thomas Elmham, prior of Lenton, a contemporary author; Versus Rhythmici, 
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written apparently by a monk of Westminster Abbey, who was also & contempo- 
rary of Henry V. These works are printed for the first time. 


12. MuxIwENTA GurpHarLLA LoNDOoNIENSIS; Liber Albus, Liber Custumarum, et 


Liber Horn, in archivis Gildhalle asservati. Vol. I., Liber Albus. Vol. II. 
(in Two Parts), Liber Custumarum. Vol. IIL, Translation of the Anglo- 
Norman Passages in Liber Albus, Glossaries, Appendices, and Index. Ed4ted 
by HENRY TnuowaAs Ringer, Esq., M.A., Barrister-at-Law. 1859-1862. 


The manuscript of the Liber Albus, compiled by John Carpenter, Common 
Clerk of the City of London in the year 1419, a large folio volume, is pre- 
served in the Record Room of the City of London. It gives an account of 
the laws, regulations, and institutions of that City in the 12th, 13th, l4th, 
and early part of the 15th centuries. The Liber Custumarum was compiled 
probably by various hands in the early part of the 14th century during the 
reign of Edward II. 'The manuscript, a folio volume, is also preserved in. 
the Record Room of the City of London, though some portion in its original 
state, borrowed from the City in the reign of Queen Elizabeth and.never 
returned, forms part of the Cottonian MS. Claudius D. Il.in the British 
Museum. It also gives an account of the laws. regulations, and institutions 
of the City of London in the 12th, 13th, and early part of the 14th centuries. 


13. CirmoNICA JOHANNIS DE OxeNEDES. Edited by Sir HNRY Ennis, K.H. 1859. 


Although this Chronicle tells of the arrival of Hengist and Horsa in England 
in 449, yet it substantially begins with the reign of King Alfred. and comes 
down to 1292, where it ends abruptly. "The history is particularly valuable 
for notices of events in the eastern portions of the kingdom, not to be 
elsewhere obtained. Some curious facts are mentioned relative to the floods in 
that part of England, which are confirmed in the Friesland Chronicle of 
Anthony Heinrich, pastor of the Island of Mohr. 


14. À CorrnEcrroN or PoLrmicAnL PokeMs AND SoNGs RELATING TO ENGLISH HisTORY, 


15. 


16. 


17. 


FROM THE ÁCCESSION oF EpwanDp III. To THE RxicN or HeNgY VIII. Vols. I. 
and IL — Edited by 'THoMAs WaiGur, Esq., M.A. 1859-1801. 


These Poems are perhaps the most interesting of all the historical writings of 
the period, though they cannot be relied on for accuracy of statement. "They 
are various in character ; some are upon religious subjects, some may be called 
satires, and some give no more than a court scandal; but as a whole they pre- 
senta very fair picture of society, and of the relations of the different elasses 
to one another. The period comprised is in itself interesting, and brings us, 
through the decline of the feudal system, to the beginning ot our modern 
history. The songs in old English are of considerable value to the philologist. 


The '* Orus Traum," '*Orus MiNvus," &c., of RocER Bacow. Edited by J. S. 
IE M.A., Professor of English Literature, King's College, London. 
1859. | 


This is the celebrated treatise—never before printed—so frequently referred 
to by the great philosopher in his works. It contains the fullest details we 
posséss of the life and labours of Roger Bacon : also a fragment by the same 
author, supposed to be unique, the * Compendium Studii. Theologie." 


BanrHOLOMusI DE CorroN, MoNacHI NomwickNsis, HisTORIA ANGLICANA; 449-— 
1298: necnon ejusdem Liber de Archiepiscopis et Episcopis Anglis. Edited 
by HEeNRY Ricuagps Luamgp, M.Á., Fellow and Assistant "Tutor of Trinity 
College, Cambridge. 1859. 

Tbe author, à monk of Norwich, has here given us a Chronicle of England 
from the arrival of the Saxons in 449 to the year 1298, in or about which year 
it appears that he died. "The latter portion of this history (the whole of the 
reign of Edward I. more especially) is of great value, as the writer was cor- 
temporary with the events which he records. An Appendix contains several 
illustrative documents connected with the previous narrative. 


BnauT y TvwxsoeioN; or, The Chronicle of the Princes of Wales. Edited by 
the Rev. JouN WirnL1AMS AB Iruxzp,, M.A. 1860. 


This work, also known as * The Chronicle of the Princes of Wales," has 
been attributed to C&radoe of Llancarvan, who flourished about the middle of 
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the twelfth century. Itis written in the ancient Welsh language, begins with 
theabdieation and death of Caedwala at Rome, in the year 681, and continues 
the history down to the subjugation of Wales by Edward I., about the year 1282. 


18. A CornrEcrioN o* Royan awDp HisronicAn LETTERS DURING THE REEIGN OF 
 HzwnY IV. 1399-1404. Edited by the Rev. F. C. HiwezsroN, M.A., of 
Exeter College, Oxford. 1860. 


This volume, like all,the others in the series containing a miscellaneous selec. 
tion of letters, is valuable on account ofthe light it throws upon biographical 
history, and the familiar view it presents of characters, manners, and events. 
The period requires much elucidation; to which it will materially contribute. 


19. Tug EPRESsSOR OF OVER MUCH DBLAMING OF THE ÜLERGY. By REGINALD 
PEcocK, sometime Bishop of Chichester. Vols. I. and II. Edited by 


p ES BanBrNeTON, B.D., Fellow of St. John's College, Cambridge. 


The * Bepressor " may be considered the earliest piece of good theological dis- 
quisition of which our English prose literature can boast. 'The author was born 
about the end of the fourteenth century, consecrated Bishop of St. Asaph in 
the year 1444, and translated to the see of Chichester in 1450. "While Bishop ot 
St. Asaph, he zealously defended his brother prelates from the attacks of those 
who censured the bishops for their neglect of duty. He maintained that jt was no 
part of a bishop's functions to appear in the pulpit, and that his time might be 
more profitably spent, and his dignity better maintained, in the performance of 
works of a higher character. Among those who thought differently were the 
Lollards, and against their general doctrines the ** Repressor?' is directed. Pecock 
took up a position midway between that of the Róman Church and that of the 
modern Angliean Church; but his work is interesting chiefly because it gives & 
full account of the views ofthe Lollards and of the arguments by which they were 
supported, and because it assists us to ascertain the state of feeling which ulti- 
mately led to the Reformation. Apart from religious matters, the light thrown upon 
conteniporaneous history is very small, but the ** Repressor? has great value 
for the philologist, as it tells us what were the characteristics of the language in 
use among the cultivated Englishmen of the fifteenth century. Pecock, though 
an opponent of the Lollards, showed a certain spirit of toleration, for which he 
received, towards the end of his life, the usual medi; val reward—persecution. 


90. ANNALES CAMBRLE. Edited by the Rev. Jour WinLIAMS AB IcHugL, M.A. 
1860. 


These annals, which are in Latin, commence in 447, and come down 
to 1288. The earlier portion appears to be taken from an Irish Chronicle, 
used by Tigernach, and by the compiler of the Annals of Ulster. During its first 
century it contains scarcely anything relating to Britain, tbe earliest direct 
concurrence with English history is relative to the «enission of Augustine. 
Its notices throughout, though brief, are valuable. "The annals were probably 
written at St. Davids, by Blegewryd, Archdeacon of Llandaff. the most learned 
nan in bis day in all Cymru. 


21. Tire Wonks or GrRALDus CaAMBnENSIS, Vols. IL, IL, IIT., and IV. | Edited 
by J. S. BREwseR, M.A., Professor of English Literature, King's Collego, 
"London. Vols. V., VL,and VII. Edited by the Rev. JaMEs F. Driwock, 
M.A., Rector of Barnburgh, Yorkshire. 1861-1877. 


'(These volumes contain the historieal works of Gerald du Barry, who lived 
in the reigns of Henry IL, Richard I., and John, and attempted to re-establish 
the independence of Wales by restoring the see of St. Davids to its ancient 
primacy. His works are of a very miscellaneous nature, both in prose and 
verse, and are remarkable chiefly for the racy and original anecdotes which 
they contain relating to contemporaries. He is the only Welsh writer of any 
importance who has contributed so much to the medisval literature of this 
country, or assumed, in consequence of his nationality, so free and independent 
a tonc. . Iis frequent travels in Italy, in France, in Ireland, and in Wales, gave 
him opportunities for observation which did not generally fall to thelot of medieval 
writers in the twelfth and thirteenth centuries, and of these observations Giraldus 
has made due use, Only extracts from these treatises have been printed before, 
and almost all of them are taken from unique manuscripts. 
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The Topographia Hibernica (in Vol. V.) is the result of Giraldus? two visits to 
Ireland. The first in 1183, the second in 1185-6, when he accompanied 
Prince John intothat country. Curious as this treatise is, Mr. Dimock is of 
opinion that itought not to be accepted as sober truthful history, for Giraldus 
himself states that truth was not his main object, and that he compiled the work 
for the purpose of sounding the praises of Henry the Second. Elsewhere, how- 
ever, he declares that he had stated nothing in the Topographia of the truth of 
which he was not well assured, either by his own eyesight or by the testimony, 
with all diligence elicited, of the most trustworthy and authentic men in the 
country ; that though he did not put just the same full faith in their reports as 
in what he had himself seen, yet, as they only related what they had themselves 
seen, he could not but believe such credible witnesses. A very interesting portion 
of this treatise is devoted to the animals of Ireland. It shows that he was a very 
accurate and acute observer, and his descriptions are given in a way that a 
scientific naturalist of the present day could hardly improve upon, 'The Expug- 
natio Hibernica was written about 1188 and may be regarded rather as a 
great epic than a sober relation of acts occurring inhis own days. Noone can 
peruse it without coming to the conclusion that it is ratffer a poetical fiction 
than a prosaietruthful history. Vol. VI. contains the Itinerarium Kambrism 
et Descriptio Kambrise: and Vol. VIL, the lives of S. Re migius and 

S. Hugh. 

22. LETTERS AND PAPERS ILLUSTRATIVE OF THE WaRs OF THE ENGLISH IN FRANCE 
puRING THEE REiGN or HexRY THE SixTH, KixG or EwGríANp. Vol I., and 
Vol. IL (in Two Parts) Edited by the Rev. JoskePR STEvENSON, M.A., of 
University College, Durham, and Vicar of Leighton Buzzard. 1861-1864. 


These letters and papers are derived chiefly from originals or contempo 
copies extant in the Bibliothàque Impériale, and the Depót des Archives, in 
Paris. They illustrate the policy adopted by John Duke of Bedford and 
his successors during their government of Normandy, and other provinces of 
France acquired by Henry V. Here may be traced, step by step, the gradual 
declension of the English power, until we are prepared for its final overthrow. 


23. TuE ANGLO-SAXON ÜIZRONICLE, ACCORDING TO THE SEVERAL ORIGINAL AUTHO- 
AUITIES. Vol. L, Original Texts. Vol. IL, Translation. Edited and tranms- 
lated by BewjAMIN TuHoRPE, Esq., Member of the Royal Academy of 
Sciences at Munich, and of the Society of Netherlandish Literature a 


Leyden. 1861. 

This Chronicle, extending from the earliest history of Britain to 1154, is 
just the boast of England; no other nation can produce any history, 
written in its own vernaeular, at all approaching it, in antiquity, truthful- 
ness, or extent,the historical books of the Bible alone excepted. There are at 
present six independent manuscripts of the Saxon Chronicle, ending in different 
years, and written in different parts of the country. In this edition, the text 
of each manuscript is printed in columns on the same Page, so that the student 
may see at a glance the various changes which occur in orthography, whether 
arising from locality or age. 


24. LrrTERS AND PAPERS ILLUSTRATIVE OF THE RzriGNs of RicHARDp III. AND 
HzwnY VIL. Vols. LI. and IT. Edited by Jawzs GarmpwER, Esq.  1801- 


1863. | 
The Papers are derived from MSS. in the Public Record Office, the British 


Museum, and other repositories. The period to which they refer is unusually 
destitute of chronicles and other sources of historical information, so that the 
light obtained from them is of special importance. The principal contents 
of the volumes are some diplomatic Papers of Richard III.; correspondence 
between Henry VII. and Ferdinand and Isabella of Spain; documents relating 

d to Edmund de la Pole, Earl! of Suffolk; and a portion of the correspondence 
of James IV. of Scotland, 


25. LETTERS OF BisHoP GmossrTEsTE, ilustrative of the Social Condition of his 
Time. ..Edited by HxNRY Ricmanps Luamp, M.A., Fellow and Assistant 
Tutor of Trinity College, Cambridge. 1861. 

The Letters of Robert Grosseteste (131 in number) are here collected from various 
sources, and a large portion of them is printed for the first time. They range in 


206. 


27. 


28. 
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date from about 1210 to 1253, and relate to various matters connected not only 
with the politicel history of England during the reign of Henry IIL, but wit 
its ecclesiastical condition, They refer especially to. the diocese of Lincoln, o. 
which Grosseteste was bishop. 


DrescRiPrIvE CaTALOGUE OF MANUSCRIPTS RELATING TO THE HisTORY OF GREAT 
BRrTAIN AND InELAND. Vol. I. (in Two Parts); Ánterior to the Norman 
Invasion. Vol. IIL.; 1066-1200. Vol. III. ; 1200-1327. | B« Sir TnHoMas 
MOIS Haznpy, D.C.L., Deputy Keeper of the Public Records.  1862- 
1871. 


The object of this work is to publish notices of all known sources of British 
history, both printed and unprinted, in one continued sequence. "The materials 
when historical (as distinguished from biographical) are arranged under the 
year in which the latest eventis recorded 1n the chronicle or history, and not 
under the period in which its author, real or supposed, flourished. Biographies 
are enumerated under the year in which the person commemorated died, and not 
under the year in which the life was written. 'This arrangement has two 
advantages; the materials for any given period may be seen at a glance ; and 
if the reader knows the time when an author wrote, and the number of years 
that had elapsed between the date of the events and the time the writer flourished 
he will generally be enabled to form a fair estimate of the comparative value o. 
the narrative itself. A brief analysis of each work has been added when deserving 
it, in which the original portions are distinguished from those which are mere 
compilations. "When possible, the sources are indicatea from which com- 
pilations have been derived. A biographical sketch of the author of each piece 
has been added, and a brief notice of such British authors as have written on 
historical subjects. 


Royan AND oTruER HisroRICAL LETTERS ILLUSTRATIVE OF TUE RxIGN or HENRY 
IIL  Vol.L, 1216-1235. Vol. IL, 1236-1272. Selected and edited by the 
Rev. W. W. Surrey, D.D., Regius Professor in Ecclesiastical History, and 
Canon of Christ Church, Oxford. 1862-1866. 


'The letters contained in these volumes are derived chiefly from the ancient 
correspondence formerly in the Tower of London, and now in the Public Record 
Offiee. They illustrate the political history of England during the growth of 
its liberties, and throw considerable light upon the personal history of Simon de 
Montfort. 'CThe affairs of France form the subject of many of them, especially . 
in regard to the province of Gascouy. "The entire collection consists of nearly 
700 documents, the greater portion of which is printed for the first time. 


CmnoNwicA MoNasrERII S. ÁLBANI.—]1. 'lTuowzm WALSINGHAM HisTORIA ÁANGLI- 
CANA; Vol. I., 1272-1381: Vol. IL, 1881-1422. 2. WirLLELMI RisHANGER 
CirmmoNICA ET ÁNNALES, 1259-1307. 8. JomawNNIs DE TnokKrLowEÉ rv HxNRmICI 
pE BLANEFORDE CimnoNICA ET ANNALES, 1259-1296; 1307-1324; 1399-1406. 
4. GresrA AnBATUM MowasTENRI S. ALBANI, A 'lTuoMA WALSINGHAM, REG- 
NANTE RrcARDO SECUNDO, EJUSDEM EccLESLE PIJECENTORE, COMPILATA; Vol. 
I. 798-1990: Vol. II. 1290-1349: Vol. IIL, 1349-1411. 5. JonawNwis 
AMUNDESHAM, MoNAcuI MowaAsTERII S, ALBANI, UT VIDETUR, ÁNNALES ; Vols. 
I. and II. $6. REGISTRA QUORUNDAM AÁBBATUM MONASTERII S. ÁLBANI, QUI 
SJECULO XV"? FLORUERE; Vol. L, REcisTRUM ÁBBATIE JOHANNIS WHETHAM- 
STEDE, ABBATIS MONASTERII SANCTI ALBANI, ITERUM SUSCEPTUE; ROBERTO 
BLAKENEY, CAPELLANO, QUONDAM ADSCRIPTUM: Vol. II., RxEGisTRA JomnANNIS 
WHETHAMSTEDE, WiLLELMI ÁLBON, ET WiILLELMI WALINGFORDE, ÁBBATUM 
MoNAsTERI SANCTI ÁLBANI, CUM APPENDICE, CONTINENTE QUASDAM EPISTOLAS, 
A JOHANNE WHETHAMSTEDE CoNscRIPTASs. "7. YropiGMA NEUSTRULE A 'Tnowa, 
WALSINGHAM, QUONDAM .MowAcHO MoNasTERII fS. ALBANI, CONSCRIPTUM. 
Idited by HENRY TnoMwas RirEy, Esq., M.A., Cambridge and Oxford; and of 
the Inner Temple, Barrister-at-Law. 1863-1870. 


In the 1st two volumes is a History of England, from the death of 
Henry III. to the death of Henry V., by Thomas Walsingham, Precentor 
of St. Albans, from MS. VII. in the Arundel Collection in' the College 
of Arms, London, a manuscript of the fifteenth century, collated with MS. 
13 E. IX. in the King's Library in the British Museum, and MS. VII. in the 
l'arker Collection of Manuscripts at Corpus Christi College, Cambridge. 
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In the 3rd volume is a Chronicle of English History, attributed to William 
Rishanger, who lived in the reign of Edward IL, from the Cotton. MS. 
Faustina B. IX. in the British Museum, collated with MS. 14 C. VII. 
(fols. 219-231) in the King's Library, British Museum, and the Cotton MS$. 
Claudius E. Iii, fols. 306—331: an account of transactions attending the 
award of the kingdom of Scotland to John Balliol, 1291-1292, from MS. 
Cotton. Claudius D. VI. also attributed to William Rishanger, but on 
no suflieient ground: & short Chronicle of English History, 1292 to 1800, 
by an unknown hand, from MS. Cotton, Claudius D. VI. : a short Chronicle 
Willelmi Rishanger Gesta Edwardi Primi, Regis Anglie, from MS. 14 C. I. 
in the Royal Library, and MS. Cotton. Claudius D. Vl1., with Annales Regum 
Anglie, probably by the same hand: and fragments of three Chronicles of 
English History, 1285 to 1307. 

In the 4th volume is a Chronicle of English History, 1259 to 1296, 
from MS. Cotton. Claudius D. VI.: Annals of Edward II., 1307 to 1323, by 
John de Trokelowe, a monk of St. Albans, and a continuation of 'Trokelowe's 
Annals, 1323, 1324, by Henry de Blaneforde, both from MS. Cotton. Claudius 
D. VI.: & full Chronicle of English History, 1392 to 1406, from MS. VII. in 
the Library of Corpus Christi College, Cambridge; and an account cf the 
Benefactors of St. Albans, writter in the early part of the 15th century from 
MS. VI. in the same Library. 

The 5th, 6th, and 7th volumes contain a history of the Abbots of 
St. Albans, 793 to 1411, mainly compiled by Thomas Walsingham, from 
MS. Cotton. Claudius E. IV., in the British Museum : with a Con- 
tinuation, from the closing pages of Parker MS. VII., in the Library of 
Corpus Christi College, Cambridge. 

The 8th and 9th volumes, in continuation of the Annals, contain a 
Chronicle, probably by John Amundesham, a monk of St. Albans. 

The 10th and 1llth volumes relate especially to the acts and proceedings 
of Abbots Whethamstede, Albon, and Wallingford, and may be considered as a 
memorial of the chief historical and domestic events during those periods. 

The 12th volume contains a compendious History of England to the reign 
of Henry V.,and of Normandy in early times, also by Thomas Walsingham, 
and dedicated to Henry V. "The compiler has often substituted other authorities 
in place of those consulted in the preparation of his larger work. 


29. OnnoNicoN AnBATIE  EvEssHAMENSIS, AucToRIBUS Dowiwico PmrIogE Evre- 
SIAMLE ET 'l'HoMA DE MARLEBERGE ABBATE, A FUNDATIONE AD ANNUM 1213, 
UNA CUM CONTINUATIONE AD ÁNNUM 1418. Edited by the Rev. W. D. Macnay, 
Bodleian Library, Oxford. 18063. 


The Chronicle of. Evesham illustrates the history of that important monastery 
from its foundation by Egwin, about 690, to the year 1418. Its chief feature is 
an autobiography, which makes us acquainted with the inner daily life of a 
great abbey, such as but rarely has been recorded. nterspersed are mauy 
notices of general, personal, and local history which wil be read with much 
interest. This work exists in a single MS., and is for'the first time printed. 


50. RicARDI DE CinENcEsTRIA SPECULUM HisroniALE pk Gresris REGUM ANGLLE. 
"Vol. l., 447-871. "Vol. IL., 872-1066. Edited by Jon E. B. Mavon, M.A,, 
Follow of St. John's College, Cambridge. 1863-1869. 


The compiler, Richard of Cirencester, was à monk of Westminster, 1355- 
1400. In 1391 he obtained a licence to make, a pilgrimage to Rome. . His 
: history, in four books, extends from 447 to 1066. He announces bis intention 
of continuing it, but there is no evidence that he completed any more This 
chronicle gives many charters in favour of Westminster Abbey, and a very full 
account of the lives and miracles of the saints, especially of Edward the Con- 
.fessor, whose reign occupies the fourth book. À treatise on the Coronation, hy 
"William of Sudbury, à monk of Westminster, fills book iii. c. 3. It was op this 
author that C. J. Bertram fathered his forgery. De Situ Brittanie, in 1747. 


91. YzAn Books or rnr Rxi:cN or Epwanp THE F'ünsT. Years 20-21, 21-92, 
30-31, 32-33, and 38-35. Edited amd iramnslated by ArrmED Jouw Homwoop, 
"Esq., of the Middle Temple, Barrister-at-Law. Yam Books, 11-12 Edward 
IIL  Xdited and translated by AvzrRED Jonw Honwoop, Esq., of the Middle 
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Temple, Barrister-at-Law ; continued by Lux& Owrzw Pike, Esq. M.Á., of 
Lincoln's Inn, Barrister-at-Law. 1863-1883. 


The volumes known as the ** Year Books" contain reports in Norman-French 
of cases argued and decided in the Courts of Common Law. "TI'hey may be con- 
Sidered to a great extent as the**lex non scripta" of England, and been held 
in the highest veneration by the ancient sages of the law, and received by 
them as the repositories of the first recorded judgments and dicta of the great 
legal luminaries of past ages. '"lhey are also worthy of attention on account 
of the historical information and the notices of publie and private persons which 
they contain, as well as the light which they throw on ancient manners and 
custonis. 


32. NARRATIVES OF THE ExPULSION of THE ENGLISH FROM NoRMaANDY 1449-1450. 
—HRobertus Blondeli de Reductione Normannis: Le Recouvrement de 
Normendie, par Berry, Hérault du Roy: Conferences between the Ambas- 
sadors of France and England. Edited, from MSS. in the Imperial Library 
at Paris, by the Rev. Jose?H SmrEvENSON, M.A., of University College, 
Durham. 18603. | 


''his volume contains the narrative of an eye-witness who details with con- 
siderable power and minuteness the circumstances which attended the final ex- 
pulsion of the English from Normandy in 1450. Commencing with the infring e- 
ment of the truce by the capture of Fougéres, and ending with the battle of 
Formigny and the embarkation of the Duke of Somerset. "The period em- 
braced is less than two years. 


99. HisroRiA ET CARTULARIUM MowaAsTERIH.S. PETRI GrioUucEsTRLE. Vols. I., IT.; 
and III. Jdited by W. H. Hanr, Esq., F.S.A., Membre correspondant de 
la Société des Antiquaires de Normandie. 1863—18067. 


This work consists of two parts, the History and the Cartulary of the Monastery 
of St. Peter, Gloucester. "The history furnishes an account of the monastery 
from its foundation, in the year 681, to the early part of the reign of Richard II., 
together with a calendar of donations and benefactions. It treats principally of 
the affairs of the monastery, but occasionally matters of general history aro 
introduced. Its authorship has generally been assigned to Walter Froucester, 
the twentieth abbot, but without any foundation. 


394. ALEXANDRI NECKAM DE NaTURIS RERUM LIBRI DUO; with NEckamw's Porw, 
n LaunIBus Divi; SaPIENTLE. Edited by THowaAs WmIGHT, Esq., M.A. 
1863. 

Neckam was a man who devoted himself to scionce, such as it vas in the 
twelfth century. Inthe * De Naturis Rerum" are to be found what may bc 
called the rudiments of many sciences mixed up with much error and ignorunce. 

Neckam was not thought infallible, even by his contemporaries, for Roger Bacon 

remarks of him, * this Alexanderin many things wrote what was true and useful ; 

** but he neither can nor ought by just title to be reckoned ameng authorities." 

Neckam, however, had sufficient independence of thought to differ from some 

of the schoolmen who in his time considered themselves the only judges of liters- 

ture. He had his own views in morals, and in giving us a glimpse of them, as 
well as of his other opinions, he throws much light upon the manners, customs, 
and general tone of thought prevalent in the twelfth century. 'The poem entitled 

*4 De Laudibus Divine Sapientie? appears to be a metrical paraphrase or 

! abridgment of the * De Naturis Rerum." It is written in the elegiac metre, 

and though there are many lines which violate classical rules,:t is, as a whole. 
above the ordinary standard of medisval Latin. 


35. Lixe&cHpoMs, WORTCUNNING, AND STARCBAFT OF EAnLy ENGLAND; being & Col. 
lection of Documents illustrating the History of Science in this Country 
before the Norman Conquest. Vols. L, IL, and III. Collected and edited 

the Rev. T. Oswarnp CockaYNE, M.A., of St. John's College, Cambridge. 


1864-1866. 

This work illustrates not only the history of science, but the history of super- 
etition. In addition to the information bearing.directly upon the medical sikl] 
and medical faith of the times, there are many passages which incidentally throw 
light upon the general mode of life and ordinary diet. The volumes are interesting 
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not only in their scientific, but also in their social aspect. Ihe manuscripts from 
which they have been printed are valuable to the Anglo-Saxon scholar for the 
illustrations they afford of Anglo-Saxon orthography. 


396. ANNALES MoNasrICI. Vol. L:—Annales dé Margan, 1066-1982; Annales 
de Theokesberia, 1066-1263; Annales de Burton, 1004-1263. Vol. IL.:— 
Annales Monasterii de Wintonia, 519-1977; Annales Monasterü de 
Waverleia, 1-1991. "Vol. III.:—Annales Prioratus de Dunstaplie, 1-1297. 
Annales Monasterii de Bermundeseia, 1042-1482. Vol. IV.:—Annales 
Monasterii de Oseneia, 1016-1347; Ohronicon vulgo dietum Chronicon 
Thome Wykes, 1066-1289; Annales Prioratus de Wigornia, ]-1377. Vol. 
V.:—Index and Glossary. Edited by HzNRY REuicganps Luanp, M.A., Fellow 
and Assistant "utor of Trinity College, and Registrary of the University, 
Cambridge. 1864-1869. : 


'T'he present collection of Monastic Annals embraces all the more important 
chronicles compiled in religious houses in England during the thirteenth 
century. These distinct works are ten in number. "The extreme period 
which they embrace ranges from the year 1 to 1432, although they refer more 
especially to the reigns of John, Henry IIT., and Edward I. Some of these narra- 
tives have already appeared in print, but others are printed forthe first time. 


37. MacNA VivA S. Hucowis Eerscoer LiNcoLwreNsi. From MSS. in the Bod- 
leian Library, Oxford, and the Imperial Library, Paris. Edited by the Rev. 
JAMES F. DrMock, M.A., Rector of Barnburgh, Yorkshire. 1864. 


This work contains a number of very curious and interesting incidents, and 
being the work of a contemporary, is very valuable, not only as a truthful - 
biography of a celebrated ecclesiastice, but as the work of a man, who, from per- 
sonalknowledge, gives notices of passing events, as well as of individuals who 
were then taking active part in public affairs. "The author, in all probability, 
was Adam Abbot of Evesham. He was domestic chaplain and private confessor 
of Bishop Hugh, and in these capacities was admitted to the closest intimacy. 
Bishop Hugh was Prior of Witham for 11 years before he became Bishop of 
Lincoln. His consecration took place on the 21st September 1186 ; he died on 
the 16th of November 1200 ; and was-canonized in 1220. 


38. CmnoNICLES AND MEMORIALS OF THE Rg:GN OF RicHagD THE Fimssr. Vol I.:— 
ITrNERARIUM PEREGRINORUM ET (iEsTA REGIS RicARDI Vol. IL.:—EPisTOLJE 
CANTUARIENSES; the Letters of the Prior and Convent of Christ Church, 
Canterbury; 1187 to 1199. Edited by WivuiiAM SmTUBSS, M.A., Vicar of 
Navostock, Essex, and Lambeth Librarian. 1864-1865. 


The authorship of the Chronicle in Vol. L, hitherto ascribed to Geoffrey 
Vinesauf, is now more correctly ascribed to Richard, Canon of the Holy Trinity 
of London. The narrative extends from 1187 to 1199; but its chief interest 
consists in the minute and authentic narrative which it furnishes of the exploits 
of Richard I., from his departure from England in December 1189 to his death 
in 1199. "The author states in his prologue that he was an eye- witness of much 
that he records ; and various incidental circumstances which occur in the course 
of the narrative confirm this assertion. 

The letters in Vol. IL, written between 1187 send 1199, are of value as 
furnishing authentic materials for the history of the ecclesiastical condition of 
England during the reign of Richard I. "They had their origin in a dispute which 
arose from the attempts of Baldwin and Hubert, archbishops of Canterbury, to 
found a college of secular canons, a project which gave great umbrage to the 
mouks of Canterbury, who saw 1n it a design to supplant them in their function 
of metropolitanchapter. These letters are printed, for the first time, from a MS. 
belonging to the archiepiscopal library at Lambeth. | 


99. HECcUERIL DES CRONIQUES ET ANCHIENNES ÍSTORIES DE LA (inANT BRETAIGNE A 
PRESENT NOMME ÉNGLETERRE, par JEHAN DE WaAumtN. Vol. I. Albina to 688. 
Vol. IL, 1899-1422. "Vol. IIL, 1422-1431. Edited by Wirziaw Hampy, 
Esq., F.S.A. 1864-1879. 


40. A CornrzcrION OF TRE CHRONICLES AND ANCIENT HisTORIES OF GREAT BnrTAINM, 
NOW CALLED ENGLAND, by JogN pE WavniN. Albina to 688. (Translation 
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of the preceding Vol. L) Edited and tramelated by WiniiAM HanpY, Esq., 
F.S.A. 1864. 


This curious chronicle extends from the fabulous period of history down to the 
return of Edward IV. to England in the year 1471 after the second deposition of 
Henry VI. The manuscript from which the text of the work is taken is pre- 
Served in the Imperial Library at Paris, and is believed to be the only complete 
and nearly contemporary copy in existence. "The work, as originally bound, 
was comprised in six volumes, since rebound in morocco in 12 volumes, folio 
maximo, vellum, and is illustrated with exquisite miniatures, vignettes, and initial 
letters. It was written towards the end of the fifteenth century, having been 
expressly executed for Louis de Bruges, Seigneur de la Gruthuyse and Earl of 
Winchester, from whose cabinet it passed into the library of Louis XII. at Blois. 


41. PonycmmowicoN RaANuLPHI HiGDEN, with '"Trevisa/'s Translation. Vols. I. and 


II. Edited by CmumcHizi BanrweTON, B.D., Senior Fellow of St. John's 
College, Cambridge. Vols. IIL, IV., V., VI., VIL, and VIII. Edited by 
the Hev. Joseer RawsoN LuMw2Y, D.D., Norrisian Professor of Divinity, 
Vicar of St. Edward's, Fellow of St. Catharine's College, and late Fellow of 
Magdalene College, Cambridge. 1865-1883. 


This is one of the many medieval chronicles which assume the character of a 
history of the world. It begins with the creation, and is brought down to the 
Author's own time, the reign of Edward IIL  Prefixed to the historical portion, is 
2 chapter devoted to geography,in which is given a description of every known 
land. To say that the Polychronicon was written in the fourteenth century is to 
say that it is not free from inaccuracies. It has, however, a value apart froi its 
intrinsic merits. It enables us to form a very fair estimate of the knowledge of 
history and geography which well-informed readers of the fourteenth and fifteenth 
centuries possessed, for it was then the standard work on general history. 

The two English translations, which are printed with the original Latin, afford 
interesting illustrations of the gradual change of our language, for one was mado 
in the fourteenth century, the other in the fifteenth. "The differences between 
'Trevisa's version and that of the unknown writer are often considerable, 


49. Lg LivERkE »nE Rrgrs pE DBnrrANIE E LE LiveRE pE Rris DE  ENGLETERE. 


43. 


44. 


Edited by Jon Groven, M.A., Vicar of Brading, Isle of Wight, formerly 
Librarian of Trinity College, Cambridge. 1865. 


' These two treatises, though they cannot rank as independent narratives, nro 
nevertheless valuable as careful abstracts of previous historians, especially * Le 
Livere de Reis de Engletere." Some various readings are given which are 
interesting to the philologist as instances of semi-Saxonized Freneh. It is sup- 
posed that Peter of Ickham was the author, but no conclusion on that point has 
heen arrived at. | 


CmnowicA MoNasrTERM DE MELSA AB ANNO 1150 usquE Ap ANNUM 1406. 
Vols. L, IL, and III. Edited by Epwanp Avucusrus BoNp, Esq., Assistant 
Keoper of the Manuscripts, and Egerton Librarian, Britisb Museum. 1866- 
1868. 


The Abbey of Meaux was a Cistercian house, and the work of its abbot is both 
curious and valuable. It is a faithful aud often minute record of the establishment 
of a religious community, of its progress in forming an ample revenue, of its - 
struggles to maintain its acquisitions, and of its relations to the governing 
institutions of the country. In addition to the private affaire of the monastery, 
some light is thrown upon the public events of the time, which are however kep: 
distinct, and appear at the end of the history of each abbot's administration. The 
text has been printed from what is said fo be the autograph of the original 
compiler, Thomas de Burton, the nineteenth abhot. 


MaTruzI PanIsrENSIS HisTORIA ANGLORUM, SIVE, UT VULGO DICITUR, HisTORIA 
Miwon. Vols. L, IL, and III. 1067-1258. | Edited by Sir FmnzEpzmic 
MappEN, K.H., Keeper of the Department of Manuscripts, British Museum. 
1866-1869. 


The exact date at which this work was written is, according to the chronicler, 
1950. "The history isof considerable value as an illustration of the period during 
which tho author lived, and contains a good summaryof the events which followed 
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the Conquest. 'This minor chronicle is, however, based on another work (also 
written by Matthew Paris) giving fuller details, which has been called the 
* Historia Major." 'The chronicle here published, nevertheless, gives some 
nformation not to be found in the greater history. 


49. LisEeR MowasrERI pE Hypa: A CnmoNICLE AND ÜHaRTULARY OF HYpE ABBEY 
WiwcHesTER, 455-1023. — Edited, from a Manuscript 4n ihe Librory of the 
Harl of Macclesfield, by EpwARD Epwanps, Esq. 1860. 


The **Book of IIyde"' is a compilation from much earlier sources which are 
usually indieated with considerable care and precision. In many cases, however, 
the Hyde chronicler appears to correct, to qualify, or to amplify—either from 
tradition or from sources of information not now discoverable—the statements, 
which, in substance, he adopts. He also mentions, and frequently quotes from 
writers whose works are either entirely lost or at present known only by fragments. 

There is to be found, in.the ** Book of Hyde," much information relating to the 
reign of King Alfred which is not known to exist elsewhere. The volume 
contains some curious specimens of Anglo-Saxon and Medisval English. 


46. CHunoNICoN ScoroRUM: A CHnoNICLE or IniIsH Arrarms, from the EARLIEST 
TiwEs to 1195; with & SurPLEMENT, containing the Events from 1141 to 
ML Wr. will, a "Translation, by WirzuLiAM MauNSELL HExNNEsSY, Esq., 

.R.I.A. 1866. 


There is, in this volume, a legendary account of the peopling of Ireland and of 
the adventures which befell the various heroes who are said to have been con- 
nected with Irish history. "The details are, however, very meagre both for this 
period and for the time when history becomes more authentic. 'lhe plan adopted 
in the chronicle gives the appearance of an accuracy to which the earlier portions 
of the work cannot have any claim. "The succession of events is marked, year by 
year, from A.M. 1599 to A.D. 1150. The principal events narrated in the later 
portion of the work are,the invasions of foreigners, and the wars of the Irish 
among themselves. 'The text has been printed from a MS. preserved in the 
library of Trinity College, Dublin, written partly in Latin, partly in Irish. 


47. THE CrnoNICLE OF PIERRE DE LaNcTOFT, IN FRENCH VERSE, FROM THE EARLIEST 
PzRroD ro Tug DraTu or Epwanp I. Vols. I. and IL. Edited by "THowAs 
Wniemnr, Esq., M.A. 1866-1868. 


It is probable that Pierre de Langtoft was a canon of Bridlington, in Yorkshire, 
and that he lived in the reign of Edward L., and during a portion of the reign of 
Edward II. "This chronicle is divided into three parts; in the first is an 
aübridgment of Geoffrey of Monmouth's ** Historia Britonum," in the second, a 
history of the Anglo-Saxon and Norman kings, down to the death of Henry III., 
and in the third a history of the reign of Edward I. 'The principal object of the 
work was apparently to show the justice of Edward's Scottish wars. The 
language is singularly corrupt, and a curious specimen of the French of Y orkahire. 


48. Tug Wan or THE GaArpHIL wirrTH THE GarLL, or, "THE  INVASIONS OF 
InELAND BY THE DANES AND OTHER NORSEMEN. Edited, with o Translation, 
by JawEs HEwTHORN opp, D.D., Senior Fellow of Trinity College, and 
Regius Professor of Hebrew in the University, Dublin. 1867. 


The work in its present form, in the editor's opinion. isa comparatively modern 
version of an undoubtedly ancien original. That it was compiled from contem- 
porary materials has been proved by curious incidentalevidence. It is stated in 
the account given of the battle of Clontarf that the full tide in Dublin Bay on the 
day of the bettle (23 April 1014) coincided with sunrise; and that the returning 
tide in the evening aided considerably in the defeat of the Danes. "The fact has 
been verifled by nstronomieal calculations, and the inference is that the author of 
the chronicle, ir not himselfan eye-witness, must have derived his information 
froin those who were eye-witnesses. The contents of the work are sufficiently 
described in its title. The story is told after the manner of the Scandinavian 
Sagas, with poems and fragments of poems introduced into the prose narrative. 


GzsrA Rxers HxNRICI SECUNDI BrNzpICTI ÁmBATIS. 'THE CHRONICLE OF THE 
RrEreNs or HxwaY II. amp Ricmamp L, 1169-1199, known under ihe name 
of BENEDICT OF PETERBOROUGH. Vols. Í. and II. Edited by WILLIAM STUBES, 
t Regius Professor of Modern History, Oxford, and Lambeth Librarian. 
1867. 
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This chronicle of the reignsof Henry 1I. and Richard IL, known commonly 
under the name of Benedict of Peterborough, is one of the best existing speci- 
mens of a class of historical compositions of the first importance to the student. 


90. MuNIMENTA ACADEMICA, OR, DOCUMENTS ILLUSIRATIVE OF ACADEMICAL LIFE 
AND STUDIES AT Oxronp (in Two Parts). Edited by tho Rev. HENRY ANSTEY, 
M.A., Vicar of St. Wendron, Cornwall, and labely Vice-Principal of St. 
Mary Hall, Oxford. 1868. 


. This work will supply materials for a History of Academical Life and Studies 
1n the University o! Oxford during the 13th, 14th, and 15th centuries. 


91. CuRoNIiCcA MacisTRI RocrnBi pnE HourpewE. Vols.Ll.,IL,IIL,and IV. Edited 
by WILLIAM SrU22s, M.A., Regius Professor of Modern History, snd Fellow 
of Oriel College, Oxford. 1868-1871. 


This work has long been justly celebrated, but not thoroughly understood until 
Mr. Stubbs! editión. 'The earlier portion, extending from 732 to 1148, appears 
to be a copy of a compilation made in Northumbria about 1161, to which 
Hoveden added little. From 1148 to 1169—a2 very valuable portion of this 
work-the matter is derived from another source, to which Hoveden appears to 
have supplied little, and not always judiciously. From 1170 to 1192 is the 
portion which corresponds with the Chronicle known under the name of 
Benedict of Peterborough (see No. 49); but it is not a copy, being sometimes 
an abridgment, at others a paraphrase; occasionally the two works entirely 
agree; showing that both writers had access to the same materials, but dealt 
with them differently. From 1192 to 1201 may be said to be wholly Hoveden's 
work : itis extremely valuable, and an authority of the first importance. 


92. WiLLELMI MALMESBIBIENSIS MoNACHI DE GxsrIs PowTIFICUM ÁNGLORUM LinRI 

Quique. Edited, from William of Malmesbury's Autograph MS., by N. E. S. 

X E Esq., of the Department of Manuscripts, British Museum. 

William of Malmesbury's ** Gesta Pontificum " is the principal foundation of 

English Ecclesiastical Biography, down to the year 1122. 'The manuscript 

which bas been followed in this Edition is supposed by Mr. Hamilton to be the 
author's autograph, containing his latest additions and amendments. 


53. Hisrogic AND MuwicrPAL DocuMENTS OF ÍRELAND, FROM TIIE ÁRCHIVES OF THE 
Ciry or DusLiN, &c. 1172-1320. Edited by Jonw 'T. Girsrnr, Esq., F.S.A., 
Secretary of the Public Record Office of Ireland. 1870. 


A collection of original documents, elucidating mainly the history and condition 
of the municipal, middle, and trading classes under or in relation with the 
rule of England in Ireland,—a subject hitherto in almost total obscurity. 
Extending over the first hundred and fifty years of the Anglo-Norman 
settlement, the series includes charters, municipal laws and regulations, rolls of 
names of citizens and members of merchant-guilds, lists of commodities with 
their rates, correspondence, illustrations of relations between ecclesiastics and 
laity; together with many documents exhibiting the state of Ireland during tbo 
presence there of the Scots under Robert and Edward Bruce. 


54. Tug ANNALS OP Locu Cf. A CmunoNICLE OF Inisn Arrarns, FROM: 1014 to 
| 1590. "Vols. I. and II. Edited, with a Translation, by WittiAM MAUNSELL 
| HrNwEssy, Esq.; M.R.I.A. 1871. 


The original of this chronicle has passed under various names. The title of 
* Annals of Loch Cé? was given to it by Professor O'Curry, on the ground tbat 
it was transcribed for Brian Mac Dermot, an Irish chieftain, who resided on the 
island in Loch Cé, in the county of Roscommon. It adds muchto the materials ^ 
for the civil and ecclesiastical history of Ireland : and contams many curious 
references to English and foreign affairs, not noticed in any other chronicle. 


55. MoNuMENTA JumiDICA. "TnHx Brack Book orF THE ÁDMIRALTY, WITH ÁPPENDICES. 
Vols. IL, II., IIL, and IV. Edited L4 Sig Tnavxns Twiss Q.C., D.C.L. 
1871-1876. | 

This book contains the ancient ordinances and lmrws relating to the navy, 
and was probably compiled for the use of the Lerd High Admiral of Englan d 
Selden calls it the * jewel of the Admiralty Records."  Prynne ascribes to! the 
Black- Book the same authority in the Admiralty as the Biack ani Red Dooks 
have in the Court of Exchequer, and most Engiish writers on. maritime law 
recognize its importance, | 
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56. MEMORIALS oP THE REIGN oP HrwaY VI.:—OrriciAL CORRESPONDENCE OF 


98. 


59. 


61. 


TiroMAs BEKYNTON, SECRETARY TO HENRY VÍ., AND BisuoP oe Barm AND WELLS. 
KEdáted, from a, MS. 4n the Archiepiscopal Library at Lambeth, with an Appendio 
of Illustrative Documents, by the Rev. GEogeE WinLiAMs, B.D., Vicar of Ring- 
wood, late Fellow of King's College, Cambridgo. "Vols. I.and II. 1872. 


These curious volumes are of a miscellaneous character, and were probably 
compiled under the immediate direction of Bekynton before he had attained 
tothe Episcopate. 'They contain many of the Bishop's ownletters, and several 
written by him in the King's name; also letters to himself while Royal Secre- 
tary,and others addressed to the King. "This work elucidates some points in 
the history of the nation during the first half of the fifteenth century. 


. MaTrHzI PanrisreNSIS,, MowaAcHI SANCTI ALBANI, CuRoNiCA MajJoRA. Vol. I. 


'The Creation to ÀÁ.D. 1066. "Vol. II. A.D. 1067 to A.D. 1916. "Vol. III. 
A.D. 1216 to A.D. 1239. Vol. IV. A.D. 1240 to A.D. 1947. Vol. V. A.D. 
1248 to A.D. 1959. Vol. VI. Additamenta. Edited by HENRY RICHARDS 
Luanp, D.D., Fellow of Trinity College, Registrary of the University, and 
Vicar of Great St. Mary's, Cambridge. 1872-1882. 


This work contains the ** Chronica Majora?" of Matthew Paris, one of the 
most valuable and frequently consulted of the ancient English Chronicles. It 
is published from its commencement, for the first time. "I'he editions by Arch- 
bishop Parker, and William Wats, severally begin at the Norman Conquest. 


MzrMonIALE FRATRIS WALTERI DE CovexTRIA.— Tug HisroRICAL COLLECTIONS OF 
WaLTER OF CovENTRY. "Vols. l. and IT. Edited, from the MS. in the Library 
of Corpus Christi College, Cambridge, by WintLiAM SmTUBBs, M.A., Regius 
edd of Modern History, and Fellow of Oriel College, Oxford. 1872- 


This work, now printed in full for the first time, has long been a desideratum 
by Historical Scholars. "The first portion, however, is not of much importance, 
being only a compilation from earlier writers. The part relating to the first 
quarter of the thirteenth century is the most valuable and interesting. 


"HE ÁNGLO-LATIN SATIRICAL Porgrs AND ErPr:GnAMMATISTS OF THE 'TwErrTH 
CreNTURY. Vols. I. and IL. Qollected amd edited by ''nowas WmaicHT, Eisq., 
M.A., Corresponding Member of the National Institute of France (Académio 
des Inscriptions et Belles-Lettres) 1872. | 


The Poems contained in these volumes have long been known and appreciated 
as the best satires of the agein which their authors flourished, and were deservedly 
popular during the 13th and 14th centuries. 


. MATERIALS FOR A Hisrony or THE REi!eN or HxwnY VIL, FROM ORIGINAL 


DOCUMENTS PRESERVEDIN THE Pu2LIC REcoRD Orrice. "Vols.l.and IT. Edited 
by the Rov. WinLIAM CAMPBELL, M.A., one of Her Majesty's Inspectors of 
Schools. 1878-1877. 


These volumesare valunbleas illustrating the acts and proceedings of Henry VII 
on ascending the throne, and shadow out the policy he afterwards adopted. 


HisroRicCAL PAPERS AND LETTERS FROM THE NoRTHERN REcisTERS. — Ediled by 
icd Ram, M.A., Canon of York, and Secretary of the Surtees Society. 


The documents in this volume illustrate, for the most part, the general history 
of the north of England, particularly in its relation to Scotland., 


. REGISTRUM PaLATINUM DUNELMENSE. "Tue RxcisTER OF RicHARD DE KELLAWE, 


Lonp ParATINE AND BisnopP or DunuaM ; 1311-1316. "Vols. L., IL, I1I., and 
IV. Edited by Sir THowas Durrus Hanpy, D.C.L., Deputy Keeper of the 
Public Records. 1873-1878. | 


Bishop Kellawe's Register contains the proceedings of his prelacy, both lay 
and ecclesiastical, and is the earliest Register of the Palatinate of Durham. 


. MzMonIALS OF SAINT DUNSTAN, ÁncHnBISHOP OF CANTERBURY. Edited, from 


various MSS., by WinxiAM Srusss, M.A., Regius Professor of Modern 
History, and Fellow of Oriel College, Oxford. 1874. 


This volume contains several lives of Archbishop Dunstan, one of the most 
celebrated Primates of Canterbury. 'They open various points of Historical 
and.Literary interest, without which our knowledge of tho period would be 
more incomplete than it is at present. 


64. 


65. 


66. 


67. 


68. 


69. 


70. 


71. 


72. 


79. 
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COnnoNICON ÁNGLLE, AB ÁÀxNo Dowrwi 1828 usquE AD AxNuM 1388, AUCTORE 
MowacHo QuoDAM SaNcTI ÁLBANI Edited by Epwanp MAUNDE T HOMPSON, 
Esq., Darrister-at-Law, and Assistant-Keeper of the Manuscripts in the 
British Museum. 1874. | 


This chronicle gives a cireumstantial history of the close of the reign of 
Edward III. which has hitherto been considered lost. 


THóMAs SAGA EmKrByskups. A Lirs or AmcHsisHoP THOMAS Brckrrm, IN Ior- 
LANDIC. Vol. l. Edited, with English Translation, Notes, and Glossary, by M. 
m MascNÓssoN, Sub-Librarian of the University Library, Cambridge. 
— . This work is derived from the Life of Becket written by Benedict of Peter- 
borough, and apparently supplies the missing portions in Benedict's biography. 


RapuLPHI DE CoccrzsHALL OnmmoNICON ANGLICANUM. Edited by tho Rzv. 
JosEPH SrEVENSON, M.A. 1875. 


This volume contains the ** Chronicon Anglicanum," by Ralph of Coggeshall 
the **Libellus de Expugnatione Terre Sancte per Saladinum," usually 
ascribed to the same author, and other pieces of an interesting character. 


MATERIALS FOR THE HisronY or Tuowas BECKET, ÁRCHBISHOP OF CANTERRURY. 
Vols. L, IL, IIL, IV., V., and VI. Edited by the Rev. JawrEs CRAIGIE 
RonERTsoN, M.A., Canon of Canterbury. 1875-1883. 


This Publication will comprise all contemporary materials for the history of 
Archbishop Thomas Becket. "The first volume contains the life of that cele- 
brated man, and the miracles after his death, by William, a monk of Canter- 
bury. The second, the life by Benedict of Peterborough ; John of Salisbury ; 
Alan of Tewkesbury; and Edward Grim. "The third, the life by William 
Fitzstephen; and Herbert of Bosham. The fourth, Anonymous lives, Quad- 
rilogus, &c. "'lhe fifth and sixth volumes, the Epistles, and known letters. 


BRanpuLFI DE Dicero Dzcaw: LuNDoNiENsIS OprERA HisromicA. "Tug HisvORICAL 
Wonks or MasrER RaneH DE DicETo, DEAN or LowpowN. Vols. I. and IIl. 
Edited, from the. Original Manuscripts, by WinuiAw SruBBs, M.A., Regius 
J'rofessor of Modern History, and Fellow of Oriel College, Oxford. 1876. 
The Historical Works of Ralph de Diceto are some of the most valuable . 
materials for British History. The Abbreviationes Chronicorum extend from 
the Creation to 1147, and the Ymagines Historiarum to 120]. 07 


Rorr or THE PnocEEDINGS OF THE KiNc's CouNOIL IN ÍRELAND, FOR A PonTION 
or THE lÓTu YxaR or THE HEi:GN or Rüicuamp Il. 1392-93. Edited by the 
Rev. JAMES GRAVES, Á.B. 1877. | 
This Roll throws considerable light on the History of Ireland at a period 
little known. It seems the only document of the kind extant. 


HrNnicr: DE BnAcTON DE LxecrBUS ET CONSUETUDINIBUS ÁNGLUE LisRi QuINQUE 
IN VaBnios TaRicrATUS DisrrNCTI. .Áp DivERSORUM ET VETUSTISSIMORUM Copr- 
cuM CornATIONEM Tris VuiGATI. Vols. L, IL., IIL., IV., V.,and VI. Edited 
by Sig TnaAvERS Twiss, Q.C., D.C.L. 1878-1883. 
'his is à new edition of Bracton's celebrated work, collated with MSS. in 
the British Museum ; the Libraries of Lincoln's Inn, Middle Temple, and Gray's 
Inn ; Bodleian Library, Oxford; the Bibliotheque Nationale, Paris ; &c. 


Tre HisronuiANS oF THE ÜHuncCH or Yonk, AND iTS ÁnCHBISHOPS. Vol IL., 
Edited by Jawxzs Rarss, M.AÀ., Canon of York, and Secretary of the Surteós 
Society. 1879.  .  ' m 
' This will.form à complete Corpus Historicum Eboracense," a work very 
much needed, and of great value to the Historical Inquirer. 


RzeisrhuM MALMESBURIENSE. 'Tue REersrER or MarMEsBunY Annxzy; Pnr- 
SERVED IN THE PuBLic REconp Orrice. Vols. l. and IL. — Edited by J. S. 
Bnaewrna, M.A., Preacher at the Rolls, and Roctor of "Toppesfield, and 
CnuanLzs TarcE ManmmIN, Esq., B.À. 1879, 1880. | 
This work illustrates mány curious points of history, the growth of society, 
tlie distribution of land, the relations of landlord and tenant, national history, 
customs, &c. 


HisrongICAL Wonsks or GERvAsE or CawTERBURY. Vols. I. and II. Tu 
CHRONICLE OF THE REIGNS OF STrEPHEN, HxNRY Il., and Ricuamp L, sy Gxm- 
vASE, THE MoxK or CawTERBURY. Edited by WinLiAM iSTUBBS, D.D.; Canon 
Residentiary of St. Paul's, London ; Regius Professor of Modern llistory ; 
and Fellow of Oriel College, Oxford ; &c. 1879, 1880. 
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The Historical Works of Gervase of Canterbury are of great importance, 
as regards the questions of Church and State, during the period in which he 
wrote. This work was printed by 'Twysden,in the'* Historie Anglicane 
Scriptores X.," more than two centuries ago. "The present edition has received 
eritical examination and illustration. 


74. HENRICI ÀÁRCHIDIACONI HUuNTENDUNENSIS HisrToRiA ANGLORUM. "Tur HisroRY 
or THE ENGLISH, BY HENRY, ARCHDEACON or HuwTINGDON, from A.D. 99 io 
A.D. 1154, in Eight Books. Edited by THoMAs AmNoLD, M.A., of University 
College, Oxford. 1879. 


Henry of Huntingdon's work was first printed by Sir Henry Savile, in 1596, 
in his *Seriptores post Bedam," and reprinted at Frankfort in 1601. Both 
editions are very rare and inaccurate. The first five books of the History were 
published in 1848 in the ** Monumenta Historica Britannica," which is cut of print. 
'The present volume contains the whole of the manuscript of- Huntingdon's 
History in eight books, collated with a manuscript lately discovered at Paris. 


75. Tur HisronicCAL Wonks or SywEoN or DugHaM. Vol.l. Edited by 'THoMas 
AnNOLD, M.A., of University College, Oxford. 1882. 


The first volume of this edition of the Historical Works of Symeon of 
Durbam, contains the ** Historia Dunelmensis Ecclesie," and other Works. 
The second volume will contain the * Historia Regum," &c. 


76. OmnoNicLES oF THE RE:cws or Epwanp Ll. AND Epwanp II. Vols. I. and II. 
Edited by WinLiAM SruBss, D.D., Canon Residentiary of St. Paul's, London ; 
ege PTOL OEUE of Modern History, ànd Fellow of Oriel College, Oxford; 
&c. 1882, 1883. 


The first volume of these Chronicles contains the ** Annales Londonienses 
and the * Annales Paulini:" the second, I.— Commendatio Lamentabilis in 
Transitu Magni Regis Edwardi. II.—Gesta Edwardi de Carnarvan Auctore 
Canonieo Dridlingtoniensi. IIIL—Monachi Cujusdam Malmesberiensis Vita. 
Edwardi Il. 1V.—Vita et Mors Edwardi II. Conscripta a Thoma de la Moore 


77. REciSTRUM ErrsTOLARUM FmRaTRIS JOHANNIS PECKHAM, ÁnRcHIEPISCOPI CaAN- 
mo em Vol. I. Edited by OganrEs Tgick ManriN, Esq., B.A., F.S.A. 
1882. 


These Letters are of great value for the illustration of English Ecclesiastical 
Iistory. 


78. Tue RxcisrER OF S. Oswux». — Edited by the Rev. W. H. RicH Jowrzs, M.A., 
1o Canon of Salisbury, and "Vicar of Bradford-on-Avon. Vol. I. 


This Register, of which a complete copy is here printed for the first time, is 
among the most ancient, and certainly the most treasured, of the munimentis 
of the Bishops of Salisbury. It derives its name from containing the statutes 
rules, and orders made or compiled by 5. Osmund, to be observed in the 
Cathedral and Diocese of Salisbury. "The first 19 folios contain the ** Consuetu- 
dinam," the exposition, as regards ritual, of the **Use of Sarum." 


In the Press. 


CmmowicLs or RomrRT OF BRUNNE. Edited by FREDERICK JAMES FURNIVALL, Ésq., 
M.A., of Trinity Hall, Cambridge, Barrister-at-Law. 


Tus MrrRiCAL CumoNICLE OF RoBERT OF GrioUcEsTER. Edited by WinLIAM ALDIS 
Wnauicnr, Esq., M.A. | 


À. ConrECTION OF SAGAS AND OTHER HisroRICAL DocuwrxTSs relating to the Settle- 
ments and: Descents of the Northmen on the British Isles. Edited by Sir 
Gzoncr WzsaEÉ DasEwT, D.C.L., Oxon., and M. Gupsnawp Vicrussox, M.A. 


''uówAs SAGA EnkKinYsKUPS. À LirEor AnmcinismoP Troas Becker, IN ICELANDIC. 
Vol. IL Edited, with English Translation. Notes, and. Glossary, by M. EmíkR 
MaeNóssox, M.A., Sub-Librarian of the University Library, Cambridge. 


REcusIL DES ÜRONIQUES ET ANCHIENNES IsrORIES DE LA (QGRBANT BRETAIGNE A 
PRESENT NOMME ENGLETERRE, par JEHAN DE WaunmIN. Vol IV. 1431-1443. 
Edited by WivuiAM HanpY. Esq., F.S.A., and Epwanp L. C. P. Hanpr Esq. 
T.S.A., 0? Liucolu's Inn, Barrister-at-Luw. : ] 
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LzesrogiE DES ExGLES soLUM GErFFREL GarMam. — Edel by Sir TuoxaAs Durrus 
HaRpr, D.C.L., Deputy Keeper of the Public Records; continued by FRANK 
Scorr Havpox, Esq., B.A. 


Jure HisroRIANS OF THE ÜuvuRCH OF YoREK, AND 1TS ÀÁnoHBISHOPS. Vol. IIl. Edited 
by JawES RarNE, D.C.L., Canon of York, and Secretary of the Surtees 
Socioty. 

MarrHZ:I PanrsreNsIS, MoNacur SANCTI ALBANI, CüugoNicA Majona. Vol. VII. 
Iudex. Edited by HEN&Y RicHAnps LuAnp, D.D., Fellow of Trinity College. 
Registrary of the University, and Vicar of Great St. Mary's, Cambridge, 


''amg REcisTER or S. OsuuND. — Edited by the Rev. W. H. Rick Joxzs, M.A., F.S.A., 
Canon of Salisbury, and Vicar of Bradford-on-Avon. "Vol. II. 


REcrsTRUM EPISTOLARUM FRATRIS J. PECKHAM, ARCHIEPISCOPI CANTUABIENSIS. 
Vol. Il. Edited by CianrES TgicE ManrtN, Esq., B. À., F.S.A. 


CHARTULARY OF Sr. MaRY's ABBEY, NEAR DUBLIN, preserved in the Bodleian 
Library. Edited by Jogx TrowAs GirsEnT, Esq., F.S.A., M.R.LA. 


CHARTULARY OF THE ÁNCIENT BENEDICTINE AÁBBEY OF RAMSEY, from tho MS. in the 
Public Record Office. Edited by WiriiAM HxNRY Hamr, Esq., F.S.A., and 
the Rev. PoNsoNBY ANNESLEY LYONS. 


CHRONICLE OF THE ÁNCIENT ÀÁBBEY OF RAMSEY, from the Chartulary of that Abbey, 
in the Public Record Office. Edited by the Rev. Witxiw DuNN MacnarY, 
M.A., F.S.A., Rector of Ducklington, Oxon. | 


EapnMEBI HisrogLE NovoRUM sIVE SUI S«ECULI LIBRI SEX ; and, ViTA ANSELMI 
CANTUARIENSIS ÁRCHIEPISCOPI, AUCTORE EApMERO. Edited by the Rev. MAnTIN 
Rurs, M.A 


In Progress. 


DrscnrPTIVE CaTALOGUE OF MANUSCRIPTS RELATING TO THE HisronY or GnREAT 
BRITAIN AND IRELAND. Vol. IV.; 1327, &c. By Sir TuoMwas Durrus Hangpy, 
D.C.L., Deputy Keeper of the Public Records. 


Tur HrisroRgICAL Wogks or SywEoN or DugHAM. Vol IL. Edited by 'Tnowas 
ARNOLD, M.A., of University College, Oxford. 


MATERIALS FOR THE HisroRnY or '"Tuowas BrxckKET, AncHnaisHOP OF CANTERBURY. 
Vol. VII. 


PorvcnaBoNicoN RawuLPHI HicpEN, with Trevisa's ' Translation. Vol IX. Edited 
by the Rev. Jose?t RAwsoN LuMs2Y, D.D., Norrisian Professor of Divinity, 
Vicar of St. Edward's, Fellow of St. Catherine's College, and late Fellow of 
Magdalene College, Cambridge. 


YzsaAn Books or THE REr:eN or EpwaARD III. Years 19-16. Edited and translated 
by Luke Owzw Pixz, Esq., M.A., of Lincoln's Inn, Barrister-at-Law. 


WinLELMI MoNACHI MALMESBERIENSIS DE GESTIS REGUM ANGLORUM, LIBRI V.; 
ET HisroRLE NovrLLz, LIBRI IIT. — Edited by WinviAM SrUBES, D.D., Canon 
Residentiary of St. Paul's, London; Regius Professor of Modern History, 
and Fellow of Oriel College, Oxford, &c. 


Tug CngoNICLE or Wi;LIAM or NEeWwBURY. Edited by Ricuagp HowrrerT, Esq., of 
the Middle Temple, Barrister-at-Law. 


Tue TaEATISE | Dg PnriNCIPUM IxsSTRUCTIONE," of GiRALDUS CAMBRENSIS ; with an 
Index to the first four volumes of the '* Works of Giraldus Cambrensis," 
edited by the Rev. J. S. Brewer. Edited by GEogcE F. WanNrn, Esq., of 
the Department of MSS., British Museum. 


Tur TarpARTITE 'LirE or Sr. PATRICK." Edited by WiurruLEY STOKES, Esq., of 
] Oxford 


HxNmic: DE BRacTON DE LEGIBUS ET CONSUETUDINIBUS ÀÁNGLUE LIBRI QUINQUE IN 
VanIOS TRAcTATUS DisriNCTI. ÀD DivERSORUM ET VETUSTISSIMORUM CODICUM 
CorLATIONEM Tris VunGATI. Vol. VII. — Edited by Sir TnAvzns Twiss, Q.C., 
D.C.L. 
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PUBLICATIONS OF 
THE RECORD COMMISSIONERS, &c. 


[In boards or cloth.] 


RoTULORUM ORIGINALIUM IN ÜUR1À SCACCARII ABBREVIATIO. wd III.—Edward 
III. Edited by HENRY PrAYvrogp, Esq. .2 Vols. folio (1805— 1810). 256., 
or 12s. 6d. each. 

CALENDARIUM INQUIsITIONUM POST; MORTEM SIVE ESCAETARUM. Henry IIL— 
Richard III. Edited by Jouw Carzy and Jomw Barry, Esqrs. Vols. 3 and 
4, folio (1821—1828) : Vol. 3, 21s. ; Vol. 4, 94s. 

LismoguM  MaNuscniPTORUM  BrnLroTHECAR  HaBLEIANE  CaTALOGUS. Vol. 4. 
Edited by the Rev. T. HanrwELL HomwsE. Folio (1812), 185. 


AnnnrviATIo PnACITORUM. Richard I.—Edward II. Edited by the Right Hon. 
Gzonez Ross and W.IrzmwcwonTH, Esq. 1 Vol. folio (1811), 18s. 


Lrsnr CrwsuALIS vocati DowzspAY-Boox, IwpicEs. Edited by Sir HxNRY ELLIS. 
Folio (1816), (Domesday-Book, Vol. 3). 21a. 


LisRr CENsuALIS vocati DowrspAY-BookK, ADDITAMENTA EX Copic. A NTIQUISS. 
Edited by Sir HewmY Enni. Folio (18106), (Domesday-Book, Vol. 4), 21s. 


SrATUTES OF THE. REALM. Edited by Sir T. E. TowLINs, Jonuw RarrHBy, JoHw 
CaLEY, nnd Ww. ELLI0TT, Esqrs. — Vols. 7, 8, 9, 10, and 11, including 2 
Vols. of Indices, large folio (1819— 1828). . 9le. 6d. each; except tho 
Indices, 306. each. 

V ALOR EccLszsrAsTICUS, temp. Hen. VIII., Auctoritate Regia institutus. Edited by 
JouN CALEY, Esq., and the Rev. JosgpH HuwTER. Vols. 3 to 6 folio (1817-. 
1834). 25s. each. 


*«* The Introduction, separately, 8vo. 26. 6d. 


RoruLn: Scorug iN 'TugRI LoNDINENSI ET IN DOMO CAPITULABI WESTMONASTERIENSI 
AssERvATL 19 Edward L— Henry VIII. Edited by Davrp MACPHERSON, 
JoHN CALEY, and W. IntiNG WORTH, Esqrs., and the Rev. T. HanTwEeLL HonxE. 
Vol. 2, folio (1819). 91s. 


F'aprna, CowveNTIONES, LrvTERGR, &c.; or, RyMxR's Faprna, New Edition, folio. 
Vol. 8, Part 2, 1361—1377 (1830): Vol. 4, 1377 — 1383 (1869). — Edited Vy 
JoEN Carry and FaED. HoLsROookr, Esqrs. Vol. 3, Part 2, 21e.; Vol. 4, 6s. 


DucaTUS LANCASTRLE CALENDARIUM INQUISITIONUM OST MonzTEM, &c. Part 3, 
Calendar to the Pleadings, &c.,:Henry VII.—13 Elizabeth. Part 4, Calendar 
tio the Pleadings, to end of Elizabeth. (1827—1834.) Edited by R. J. 
HanRPER, JomN Carey, and Wa. Mriscurm, Esqrs. Folio. Part3 (or Vol. 2), 
91s. 6d.; Part 4 (or Vol. 3), 215. 

CALENDARS OF THE PROCEEDINGS IN OHANCERY, ErnmzaAsETH; with Examples of 
earlier Proceedings from Richard II. Edited by JouN Bayrry, Esq. Vol.3 
(1832), folio, 215. 

PARLIAMENTARY Wmrirs AND "Wmrrs or MrintARY SUMMONS, with Records and 
Muniments relating to Suit and Service due and performed to the King's 
High Court of Parligment and the Councils of tho Realm. Edited by Sir 
FnANcIS PanGRAvE. (1890—1834. Folio. Vol. 2, Division 1, Edward 1L, 
21s.; Vol. 2, Division 2, 21s. ; Vol. 2, Division 8, 495. 

RoruL: LrrrERARUM CLAUSARUM IN "URRI LONDINENSI ASSERVATI. 2 Vols. folio 
(1833, 1844). Vol 1, 1204—1224. "Vol. 2, 1994— 1997. Edited by 'Tunowas 
Durrus Hanpy, Esq. Vol. 1, 695.; Vol. 2, 185. 

PROCEEDINGS AND ORDINANCES OF THE Parvy CouNcIL OF ENGLAND. 10 Richard II. 
—393 Henry VIII. JEditedby Sir Nicuoras Hamnrs Niconas. 7 Vols. royal' 
8vo. (1884—1897). 14s. each. | 
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Rorurni LrrrERARUM PaATENTIUM IN 'luRRI LONDINENSI ASSERVATI.  1201— 1916. 
Edited by 'T. Durrus Hagpy, Esq. 1 Vol. folio (1835), 31s. 6d. 
*4* The Introduction, separately, 8vo. 9$. | 


RoruL: Cugr2e Reis. Rolls and Records of the Court held beforo the King's 
Justiciars or Justices. .6 Richard IL.—1 John. Edited by Sir FEANCIS 
ParcRAvE. 2 Vols. royalS8vo. (1835). 285. j 


Roruui NoRMANNLE IN TuRRI LoNp. AssERVATI. 12900—1205; 1417—1418. Edited 
by 'TRoMAs Durrus HAnDY, Esq. 1 Vol. royal8vo. (1835). 12s. 6d. | 


RoruL: pE OsLATIs ET F'INIBUS IN TuRRI LOND. ASSERVATI, temp. Regis Johannis. 
Edited by 'THoMAs Durrus HagpYy, Esq. 1 Vol.royal8vo. (1835). 18s. 


ExcrnPTA E RoTULIS FrNIUM IN Tuxni LONDINENSI ASSERVATIS, Henry IIIT., 1216— 
1972. Edited by CmanLEs RonrRTs, Esq. 2 Vols. royal Svo. (1835, 1836; 
Vol. 1, 14e. ; Vol. 2, 18s. ) 


Fixzs, sivE PEDEs FiwNIUM; sivE FiNALES CowcogpLE rw Cumiá Dowiwi REcis. 
7 Richard I.—16 John, 1195—1214. — Edited by the Rev. Joserr HuwTER. In 
Counties. 2 Vols. royal 8vo. (1835—1844) ; Vol. 1, 8s. 6d. ; Vol. 2, 2s. 6d. 


ANcIENT KALENDARS AND INVENTORIES OF THE TREASURY OF His MajEspY's Ex- 
CIEQUER ; with Documents illustrating its History. Edited by Sir FRANcIS 
ParcnaAvEe. 3 Vols. royal 8vo. (1836). 4425. 


DocuMENTS AND REconpsillustrating the History of Scotland, and tho Transactions 
between the Crowns of Scotland and England; preserved in tho Treasury of 
Her Majesty's Exchequer. Edited by Sir FRANCIS PALGRAVE. 1 Vol. royal 
8vo. (1887). 18s. 


RoruL: CumanrARUM IN TURBI LONDINENSI ASSERVATI. 1199— 19106. Edited by 
'TuoMAs Durrus Hanpy, Esq. 1 Vol. folio (1887). 3905s. 


REPoRT or THE PRocEEDINGS OF THE REconD CoMwuissioNERs, 1891—1837. 1 Vol. 
folio (1897). 8s. 


RecisrRUM vulgariter nuncupatum *' The Rhtecord of Caornarvon," e codico MS. 
Harleiano, 696, deseriptum. Edited by Sir HrxNnmv Ennis. 1 Vol. folio 
(1838), 31s. 6d. 


AxcIENT LAWS AND INSTITUTES OF ENGLAND; comprising Laws enacted under the 
Anglo-Saxon Kings, with Translation of tho Saxon ; the Laws called Edward 
tho Confessor's; the Laws of William tho Conqueror, and those ascribed to 
Henry the First; Monumenta Ecclesiastica Anglicana, from 7th to lOth 
contury ; &nd Ancient Latin Version of the Ànglo-Saxon Laws. Glossary, 
&c. JBEdited by BENzAMIN TuoRrE, Esq. 1 Vol. folio (1840), 40s. Or, 2 Vols. 
royal 8vo, 30s. 


ANCIENT LAWS AND INsTITUTES OF WALES ; comprising Laws supposed to be enacted 


by Howel the Good, modified by subsequent Regulations prior to the Con- 
quest by Edward the First ; and anomalous Laws, consisting principally of 
Institutions which continued in force. With 'Translation. Also, Latin 
'l'ranscripts, containing Digests of the Welsh Laws, principally of the 
Dimetian Code. Glossary, &c. Edited by AwrunriN OwzN, Esq. 1 Vol. folio 
(1841), 44s. Or, 2 Vols. royal 8vo., 36s. 


Rorun: png LissRATE AC DE Misrs ET PmxsrITIS, Regnante Johanne. Edited by 
Tuoxas Durrus HagDY, Esq. 1 Vol.royal8vo. (1844). 65. 


Tur GnEAT RoLLs oF THE PIPE, 2, 8, 4 Hrw. IL, 1155—1158. Edited by the Rev. 
JosePH HuNTER. 1 Vol royal8vo. (1844). 4s. 6d. 


' iin GazAT Rorn or THE Pier, Ü Ric. L, 1189—1190. — Edited by the Rev. JosEpm 
HuwrER. 1 Vol.royal8vo.(1844). 65s. | 


DocuMENTS InLUsTRATIVE OF ExGLI8H HisrOnY in the 13th and 14th centuries, from 
the Records of the Queen's Remembrancer in the Exchequer.  Edied by 
HrNny Cors, Esq. 1 Vol. fop. folio (1844), 45e. 6d. 


Mopus TENENDIPARLIAMENTUM. An Anciont Treatiso on the Modo of holding 
the Parliament in England. Edited by'TuowAs Durrus Hampy, Esq. 1 Vol. 
8vo. (1846). 2s. 6d. 
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RecistRuM MacNi SiginLi Rec. Scor. in Árchivis Publicis asservatum.: 1906— 
14294. Edited by ''utoMAs THowsoN, Esq. Folio (1814). 105. 6d. 

'lTuüE Ácrs oF THE PamRLiAMENTS OF ScoTLAND. Folio (1814— 1875). Edited by 
'TuoMxAs TrowxsoN and Coswo IxNEs, Esqrs. Vol. J, 42s. Vols. 5 and 6 (in 
threo Parts), 91s. each Part; Vols. 4, 7,8, 9, 10, and 11, 10s. 6d. each ; Vol. 
19 (Index), 63s. Or, complete, 12 Volumes in 138, 127. 195. 


' Tur Acrs or TuüE£ Logps AupirOoRS OF CAUSES AND COoMPLAINTS (ACTA DOMINORUM 
AvunrTORUM)  1466—1494. ^ Edited by Tnowas TuoxsoN, Esq. Folio (1839). 
10s. 6d. 

' Tig Acrs or mire Logps or Couuci, 1rN Civi, Causes (AcrAa DourNonuM  CoNcILiJ). 
1478—1495. Edited by 'Tutoxas Tnoxsow, Esq. Folio (1839). 106. 6d. 


IssvE Rorr or TurowAs DE BRANTINGHAM, Bishop of Exeter, Lord High Treasurer of 
England, containing Payments out of His Majesty's Revenue, 44 Edward 
III., 1370. Edited bi y FREDERICK Drvox, Esq. n Vol. 4to. (1835), 35s. Or, 
royal 8vo., 255. 

IssuEs or TmnE Excurqueg, James I.; from the Pell Records. Edited by 
FREDERICK DrvoN, Esq. 1 Vol. 4to (1836), 30s. Or, royal 8vo., 21s. 


Issurs or TH: ExcuEQuER, Henry III.—Henry VI.; from the Pell Records. Edited - 
- by FREDERICK DevoN, Esq. 1 Vol. 4to. (1837), 40s. Or, royal 8vo., 30s. 


HaxnBooK TO THE PunLic0 hxEcogps. Dy F. S. Tnowas, Esq., Secretary of the 
Public Record Office. 1 Voi. royal e (1858). 125. 

HisroRiCAL NOTES RELATIVE TO THE HisroRy or ENGLAND. Henry VIII.—Anne 
(1509—1714). A Book of Reference for ascertaining tho Dates of Events. 
By F. S. THoMas, Esq. 3 Vols. 8vo. (1856). 40s. 


STATE PAPERS, DURING THE REiGN or HeNnY TuE Eraumu: with Indices of Persons 
and Places. 11 Vols. 4to. (1830— 1852), 10s. 6d. cach. 


Vol. I.—Domestic Correspondence. 

Vols. II. & III.—Correspondence relating to Ireland. 

Vols. IV. & V.—Correspondence relating to Scotland. 

Vols. VI. to XI.—OCorrespondence between England and Foreign Courts. 
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WORKS PUBLISHED IN PHOTOZINCOGRAPHY. 


Dowszspay Book, or the (:ggAT SuRvEY or ENGLAND or WiLLIAM THE ÜONQUEROR, 

1086; fac-simile of the Part relating to each county, separately (with & few 

exceptions of double counties)  Photozincographed, by Her Majesty's Com- 

mand, at the Ordnance Survey Office, Southampton, Colonel Sir HENnY 

JAMES, R.E., F.R.S., &c., DrRECTOR-G'ENERAL of the ORDNANCE SURVEY, under 

the Superintendence of W. BasEvi SawpERS, Esq., Assistant Keeper of 

Her Majesty's Records. 35 Parts, imperial quarto and demy quarto 

(1861-1863), boards. Price 8s. to 1l. 8s. each Part, according to Bize; Or, 
bound in 2 Vols., 201. (T'he edition in. two volumes 4s out of print.) 


This important and unique survey of the greater portion of England* is thc 
oldest and most valuable record in the national archives. It was commenceu 
about the year 1084 and finished in 1086. Its compilation was determined upon 
at Gloucester by William the Conqueror, in council, in order that he might 
know what was due to him, in the way of tax, from his subjects, and that each 
at the same time might know what he had to pay. It was compiled as much 
for their protection as for the benefit of the sovereign. "The nobility and people 
had been grievously distressed at the time by the king bringing over large num- 
bers of French and Bretons, and quartering them on his subjects, ** each accord- . 
** ing to the measure of his land," for the purpose of resisting the invasion of 
Cnut, King of Denmark, which was apprehended. The commissioners appointed 
to make the survey were to inquire the hame of each place ; who held it in the 
time of King Edward the Confessor; the present possessor; how many hides 
were in the manor ; how many ploughs were in demesne ; how many homagers ; 
how many villeins ; how many cottars; how many serving men; how many free 
tenants ; how many tenants in soccage ; how much wood, mgadow, and pasture ; 
the number of mills and fish-ponds; what had been added or taken away from 
the place; what was the gross value in the time of Edward the Confessor; the 
present value ; and how much each free-man or soc-man had, and whether any 
advance could be made in the value. "Thus could be ascertained who held the 
estate in the time of King Edward; who then held it ; its value in the time o 
the late king; and its value as it stood at the formation of the survey. So 
minute was the survey, that the writer of the contemporary portion of the Saxon 
Chronicle records, with some asperity—'* So very narrowly he caused it to be 
** traced out, that there was not a single hide, nor one virgate of land, nor even, 
* jit is shame to tell. though it seemed to him no shameto do, an ox, nor a cow 
* noraswine was left, that was not set down." 

Domesday Survey is in two parts or volumes. "The first, in folio, contains the 
counties of Bedford, Berks, Bucks, Cambridge, Chester and Lancaster, Corn- 
wall, Derby, Devon, Dorset, Gloucester, Hants, Hereford, Herts, Huntingdon, 
Kent, Leicester and Rutland, Lincoln, Middlesex, Northampton, Nottingham, 
Oxford, Salop, Somerset, Stafford, Surrey, Sussex, Warwick, Wilts, Worcester, 

and York. The second volume, in quarto, contains the counties of Essex, 
Norfolk, and Suffolk. 

Domesday Book was printed verbatim et literatim during the last century, in 
consequence of an address of the House of Lords to King George III. in 1767. 
It was not, however, commenced until 1773, and was completed early in 1783. 
In 1860, Her Majesty's Government, with the concurrence of the Master of the 

: Rolls, determined to apply the art of photozincography to the production of a 
fac-simile of Domesday Book, under the superintendence of Colonel Sir Henr« 
James, R.E., Director-General of the Ordnance Survey, Southampton. The fac- 
simile was completed in 18638. 


* Por some reason left unoxplained, many parts were left unsurveyed ; Northumberland, Cumberland 
Westmoreland, and Durham, are not described in the survey; nor does Lancashire appear under its 
'Droper name ; but Furness, and the northern part of Lancnahire, as well as tho south of Westmoreland 
with a part of Cumberland, are included within the West Riding of Yorkshire. That part of Lancashire 
which lies between the Ribble and Mersey, and which at the timeo of the survey comprehended &R& 
manors, is joined to Cheshire. Part of Rutland is described in the counties of Northampton and Lin colnr, 
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Fc-srMILES Of NATIONAL MaANUscRIPTS, from. WiLLIAM THE ÜoNQuEROR to QUEEN 
ANNE, gelected under the direction of the Master of the Rolls, and Photo- 
zincographed, by Command of Her Majesty, by Colonel Sir HENRY JAMES, 
R.E., F.R.S. DrgEcToR-GENERAL of the OnmpNawcE SunvEv, and edited by 
W. Basevi SawDERS, Assistant Keeper of Her Majesty's Records. Price, 
each Part, with translations and notes, double foolscap folio, 16s. 


Part I. (William the Conqueror to Henry VIL). 1865. (Out of print.) 
Part II. (Henry VIII. and Edward VI. 1860. 

Part III. (Mary and Elizabeth). 1867. 

Part IV. (James I. to Anne). 1868. 


The first Part extends from William the Conqueror to Henry VII., and contains 
autographs of the kings of England, as well as of many other illustrious per- 
sonages famous in history, and some interesting charters, letters patent, and 
state papers. 'The second Part, for the reigns of Henry VIII. and Edward VI., 
consists principally of holograph letters and autographs of kings, princes, states- 
men, and other persons of great historical interest, who lived during those 
reigns. "The third Part contains similar documents for the reigns of Mary and 
Elizabeth, including a signed bill of.Lady Jane Grey. "he fourth Part con- 
cludes the series, and comprises a number of documents taken from the originals 
belonging to the Constable of the Tower of London ; also several records illus- 
trative of the Gunpowder Plot, and a woodcut containing portraits of Mary Queen 
of Scots and James VI., cireulated by their adherents in England. 1580-3. 


| T'Ac-srMILES OF ÁNGLO-SAxoN MaNuscnurPTS.  Photozincographed, by Command of 
» Her Majesty, upon the recommendation of the Master of the Rolls, by the 
| DrimECcToR-GEeNERAL of the OgpNaNCE Sunmvry, Lieut.-General J. CaAwEnoN, 
p R.E., C.B., F.R.S., and edited by W. Basevi SANDERS, Assistant Keeper of 
| Her Majesty's Records. Part I. Price 2j. 10s. 


The Anglo-Saxon MSS. represented in this volume form the earlier portion 
of the collection of archives belonging to the Dean and Chapter of Canterbury, 
and consist of a series of 25 charters, deeds, and wills, commencing with a 
record of proceedings at the first Synodal Council of Clovestho in 742, and 
terminating with the first part of a tripartite cheirograph, whereby Thurstan 
conveyed to the Church of Canterbury land at Wimbish, in Essex, in 1049, the 
sixth year of the reign of Edward the Confessor. 


T'Ac-SIMILES OF ÁNGLO-SAXON MaNuscnIPTS. | Photozincographed, by Command of 
Her Msjesty, upon the recommendation of the Master of the Rolls, by the 
DrgEcron-GENERAL of the OnpNANcE Sunvzy, Major-Genera] A. Cookz, R.E., 
C.B., and collected and edited by W. Basevi SawpEms, Assistant Keeper of 
Her Majesty's Records. Part II. Price 


| 

: 

: 'The originals of the Fac-similes contained in this volume belong to the Deans 
and Chapters of Westminster, Exeter, Wells, Winchester, and Worcester ; the 
| | Marquis of Bath, the Earl of Ilehester, Winchester College, Her Majesty's 
: Public Record Office, the Bodleian Library, the Somersetshire Archeological 
ty and National History Society's Museum in 'Taunton Castle, and the Salt Library 
at Stafford. 'CThey consist of charters and other documents granted by, or 
; during the reigns of Baldred, ZEthelred, Offa, and Burgred, Kings of Mercia; 
; Uhtred of the Huiccas, Ceadwalla and Ini of Wessex ; /Ethelwulf, Eadward the 
2 Elder, ZEthelstan, Eadmund the First, Eadred, Eadwig, Eadgar, Endward the 
Second, ZEthelred the Second, Cnut, Eadward the Confessor, and "William the 
5c Conqueror, embracing altogether a period of nearly four hundred yenrs. "They 
include the magnificent Charters of Dunstan and Eadwnard the Confessor to 
Westminster Abbey, and that of the sume King uniting Devon and Cornwall in 
one see at Exeter. Orce's Guild at Abbotsbury, one of the earliest and most 
interesting records of these associations known in England, is reproduced in this 
volume, which finishes—as to date—with a charter of William the Conqueror, in 
the beginning of his reign, to Exeter, of great beauty and historic interest. 'Tbe 
dates of this collection range from A.D. 693 to A.D. 1069. 
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Public Record, Offve, 
September 18838. 


SCOTLAND. 


CATALOGUE OF SCOTOH. RECORD PUBLICATIONS 


PUBLISHED UNDER THE DIRECTION OF | 
THE LORD CLERK REGISTER OF SCOTLAND, 


On Sale by— 
Mzssns. LONGMANS & Co., AND Mzssgs, TRÜBNER & Co., LoNDoN ; 
Mzssns. JAMES PARKER & Co., OxroRgp AND LoNDON ; 
Mxssns. MACMILLAN & Co., CAMBRIDGE AND LONDON ; 
Mzssns. A. & C. BLACK, AND Mxssns. DOUGLAS & FOULIS, EpiNBURGH; 
AND Mzssns. À. THOM & Co., DuarIN. 


1. CmaowicLEs or Tu8 PicrTSs AND Scors, AND OTHER EARLY M EMORIALS OF SCOTTISH 
HisroRy. Royal 8vo., half bound (1867). Edited by WinutiAw F. Skzws, 
LL.D. JP*"icelOs. 


2. LEDGER OF ÁNDREW HALYBURTON, COoNSERVATOR OF THE PRIVILEGES OF THE 
ScorcH NATION IN THE NETHERLANDS (1499-1508) ; TocETHER wiTH TmE Books 
OF CusroMs AND VALUATION OF MERCHANDISES IN SCOTLAND. Edited by Coswo 
IuNzs. RoyalS8vo., half bound (1867). Príce 105. 


3. DocuMENTS ILLUSTRATIVE OF THE Hisrony or ScorLAND FROM TIE DxaTH OF KrNG 
ALEXANDER THE 'l'HIRD TO THE ACCESSION OF RonEnT Bnucs, from original and 
authentic copies in London, Paris, Brussels, Lille, and Ghent. In 2 Vols. 
royal 8vo., half bound (1870). Edited by Rev. Josgp?u SrEvENsoN. Price 10s. 


each. 


. AccouwTs or THE Lon» Hieu TarasunzR or ScorhAND. — Vol. l, A.D. 1473- 
. 1498. Edited by 'THowAs Dicksow. 1877.  Príce 105. 


. RzersyER OF THE PRivY CouNcIL or ScorLAND. Edited and arranged by J. H. 
BunzoN, LL.D. Vol.1,1545-1569. "Vol. 2,1569-1578. Vol.3, A.D. 1578- 
1585. "Vol. 4, A.D. 1585-1592. Edited by Davi» Massow, LL.D. 1877- 
1880. Price lbs. each. "Vol. 5in progress. 


6. Roruu1 ScAccagg RHEscuM Scoronux. 'lug ExcurzquEsR Rornrs or ScorLAND. 
Vol. 1, A.D. 1264-1359. "Vol. 2, A.D. 1859-1379. Edited by Jouw SruAnrT, 
LL.D., and GxoxcE BunNETT, Lyon King of Arms. 1878-1880. "Vol. 3, 
A.D. 1379-1406. "Vol. 4, A.D. 1406-1436 (1880). "Vol. 5, A.D. 1437-1454 
(1882). Edited by GxzoneE BunwETT.  Préíce lOs. each. Vol. 6 in the press. 


CALENDAR OF DOCUMENTS RELATING TO .SCOTLAND. Edited by Joszpm Barw. 
Vol.1l. JPrice 15e. | 


.8. RxersrER or THE GREAT SAL or ScortAND. A.D. 1494-1513 (1882). Edited 
by JAMES BArrFouR PauL. Price lbe. 


FAc-siMILES OF THE NATIONAL MSS. or ScorLAND. (Out of print.) 
Parts L, IL, ond III. Price 21e. each. —— 


B 


Ct 


Stationery Office, 
December 1882. 


IRELAND. | 


CATALOGUE OF IRISH RECORD PUBLICATIONS, 


| | On Sale by— | | 
Messas. LONGMANS & Co., AND Mxssns. TRÜBNER & Co., LONDON ; 
Mzssns. JAMES PARKER & Co., Oxronp AND LONDON ; 
Mxzssns. MACMILLAN & Co., CauBRIDGE AND LONDON ; 
Mzssns. A. & C. BLACK, AND Mzssns. DOUGLAS & FOULIS, EpINBURGH; 
AND Mzssns. Á. THOM & Co., DusarIN. / 


CALENDAR OF THE PATENT AND CLose RoLrs or CHANCERY IN IRELAND. HrxNRY 
VIII, Epwanp VL, Manv, AN» ELiaBETH. Edited by JAMES MonnIN, Royal 
8vo. (1861-3). Vols. 1,9, and 83. Price lls. each. 


ANcIENT LAWS AND INSTITUTES OF ÍRELAND. 
Senchus Mor. (1865-1880. Vols. l, 2, 3, and 4. Price 10s. each. 
. Vol. 5 in the press. | 


Fac-sruiLES of NaTIONAL MaNwuscRIPTS Of InELAND. Edited by Joux T. GirBERT, 
F.S.A., M-R.LA. .Partlésoutof print. Parts ILl.and Ill. Pwice 42s. cach. 
Part IV.1. Price 9l. 5s. Part l1V.92 is in the press. 


This work is intended to form a comprehensive Paleographie Series for 
Ireland. It will furnish characteristic specimens of the documents which 
have como down from each of the classes which, in past ages, formed principal 
elements in the population of Ireland, or exercised an influence in her affairs. 
With these reproductions will be combined fac-similes of writings Connected 
with eminent personages or transactions of importance in the annals of the 
country to the end of the reign of Queen Anne. . 

The specimens are reproduced as nearly as possible in accordance with the 
originals, in dimensions, colouring, and general appearance. Characteristic 
examples of styles of writing and caligraphic ornamentation are, so far as 
practicable, associated with subjects of historic and linguistic interest. 
Descriptions of the various manuscripts are given by the Editor in the Intro- 
duction. "The contents of the specimens are fully elucidated and printed in the 
original languages, opposite to the Fac-similes—line for line—without contrac- 
tions—thus facilitating reference and aiding effectively those interested in 
palzographic studies. 

In the work are also printed in full, for the first time, many original an 
important historical documents. 

Part I. commences with the earliest Irish MSS. extant. 

Part II.: From the Twelfth Century to A.D. 1299. 

Part III. : From A.D. 1300 to end of reign of Henry VIII. 

Part IV. 1. : From reign of Edward VI. to that of James I. 

In Part IV. 2.—now in the Press—the Work will be carried down to the 
eighteenth century. | 

(This worhis sold also by Letts, Son, & Co. Limited, 883, King William Street; 
E. Stanford, Charing Cross; J. Wyld,' Charing Cross; B. Quaritch, 15, 
Piccadilly ; W. $ A. K. Johnston, Edinburgh; and Hodges, Figgis & Co., 
Dublin.) 


AccouwT OF Fac-srMiLES OF NATIONAL MANUsCRIPTS OF IRELAND. Parts I. and 
II. together. Price 2s. 6d. Part II. Price ls. 6d. Part III.  Préce ls. 


Parb IV. 1l. Price 25. 


Stationery Office, 
January 1883. 


LowDomw: Printed by ExnE and SPorTiswoovr, 
Printers to the Queen's most Excellent Majesty. 


Vor Her Majesty's Stationery Office. 
[5256.—750.—9/83.] ' 
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